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Mellor versus Walker. . 
Hil. 21 & 22 Car. II. Regis Rot. 1284. 



to wit. 



|T1E it remembered, that heretofore^ to wit, in 
■*-* Easier term last past, before our lord the king 
at Westminster^ came Hemy Mellor^ gent., by Alwed Motte- 
ramy his attorney, and brought here into the court of our said 
lord the king, then there, his certain bill against Edward 
fValier, of Dertyy in the county of Derby^ gent, in the cus- 
tody of the marshal, &c. of a plea of trespass, and there are 
pledges of prosecution, to wit, John Doe and Sichard Boe^ 
whicli said bill follows in these words (1 ) : that is to say^^Der^ 



Cascl. 

See 1 Sauncl. 

339. 
Mklu>r r. 
Spatkmav. 



Mellor v. 
Walker. 

*^ _ _ ' 



Memanndum. 



(I) The original design and establish- 
ment of the court of K. B. was to de- 
termine criminal matters, frauds, and 
breaches of the peace. If, however, 
any one bad a cause of action against an 
attorney or officer of the court, or 
against a person in the actual custody of 
the marshal, for some matter within its' 
jurisdiction, he could not sue him else- 
where, but was obliged to proceed in 
diat court by exhibiting a bill against 
him, Bro. Bille 6. 31. 4 Inst. 71, 72. 
The bill was the commencement of the 
action, being considered as an original 
writ, Comp. 455. Foster v. Bonner : and 



Vol. II. Part I. 



contained the cause of complaint. And 
as such proceeding was only the occa- 
sional business of the court, it was pre- 
faced with a memorandum, or note, for 
the purpose of reminding the court that 
a civil action was depending. But in 
the court of C. B. which was instituted 
for the decision of civil suits, and whose 
jurisdiction is in ordinary cases founded 
upon an original writ issued out of 
Chancery^ the proceedings are not en- 
tered under a memorandum, bat the 
form is, to begin with a recital of the 
writ on which the action is founded, 
and proceed with the declaration and 
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Mellor v. 
Walker. 

> V ' 

Declaration in 
trespass elau* 
sitm fregit. 



lyshire, to wit, Henry Mellor^ gent, complains of Edward 
WalkcTf of Derbj/j in the county of Derby^ gent, being in the 
custody of the marshal of the Marshalsea of our lord the king, 
before the king himself, for that he, on the 1st day of Aprils 



other pleadings to the issue, in this 
manner : " Hilary Term in the 38th 
«* year of the reign, &c. Middlesex, to 
'* wit, A. B. was attached to answer C. 
*' D. of a plea of trespass upon the 
** case. And whereupon^ &e*' and 
the form is the same in the K. B. when 
the suit is by original. See 1 Saund. 
339. However the attornies and officers 
of the court of C. B., or to speak more 
correctly, the court on their behalf, 
claimed a privilege that they too should 
be sued only in their own court by bill, 
and not by original. And this proceed- 
ing, being the occasional, and not the 
ordinary, business of that court, was 
also headed by a memorandund in like 
manner, and for the same reason, as in 
the proceeding by bill in the court of 
K.B. 

At first, it seems, a bill could not be 
filed except in term time; afterwards 
it was allowed to be filed in vacation, 
intitled as of the preceding term, against 
any who was in the i^upposed custody of 
the marshal, that is, against all persons 
but prisoners and attornies ; for in pro- 
cess of time the court of K. B. acquired 
a jurisdiction over all civil actions, by 
supposing the defendant to be in the 
custody of the marshall, and stating htm 
in the bill to be so. With respect to 
prisoners in the actual custody of the 



marshal, it continued to be a rule of the 
court of K. B. for a long time, that no 
bill could be filed or declaration deli- 
vered against them in vacation. Easi» 
17 Geo. 2. HoU&may v. Cross, cited per 
Denison Justice, in 2 Burr. 1051, 1052 : 
and so it had been held before in 
6 Mod. 254, 255. Tilukn v. Parfriman, 
S.C. 1 Salk. 213, 345., where it is said, 
that there was no way to cliarge a de- 
fendant in custody in vacation, but by 
making an entry in the marshal's book 
in the king's bench office, that he should 
remain in custody at the suit of the in* 
tended plaintiff; which was sufficient 
to charge him, provided he were then 
in actual custody ; for if he were at 
liberty, he might be arrested. But in 
the case ofHutchins v. Kenrick, 2 Burr. 
1048. 1052., where this matter was fully 
considered, the court held, that the 
right method of charging a person ih 
custody with a new suit in vacation, is 
to file a bill as of the preceding term, 
and to deliver to, or leave for, the de- 
fendant being in custody, a copy of the 
declaration as of the preceding term, 
and to make an qffldavU thereof. How- 
ever, it does not seem necessary, nor 
is it the present practice, to mike an 
affidavit of the delivery of the decla- 
ration when the defendant is in actual 
custody, [a] And a declaration may be 



[a] Ace. Chitty's Rep. 390. JVil- 
Uams V. Scudamore. But in order to 
detain the prisoner, an affidavit to hold 
to bail, as in ordinary cases of arrests, 
must be made and filed with the clerk 
of the rules; and the sum sworn to 
; must be indorsed -by him on the copy of 
the declaration, before it is delivered to 



or lefl for the prisoner. The mode of 
proceeding to detain a prisoner in the 
custody of the sheriff, &c. is nearly the 
same, except that in this case an affida- 
vit of the delivery of a copy of the de- 
claration must be filed. See Tidd's 
Practice, ch. 14. ' 



Hil. 21 & 22 Car. 11^ Regis. 

ki the 21st year of the reign of our lord CJiarles the 2 J, now 
king of England^ &c. with force and arms, broke and entered 
the close of him the said Henry^ called Litttefield, at Derby^ in 



MfiLLOR O. 

Walker. 



delivered against a prisoner in vacation^ 
bj the same plaintiff' who had arrested 
the defendant. 8 Term Rep. 64S. 
Heron v« Edxoards, So with respect to 
attomiesy it was a rule of the court of 
K. B. that a bill could not be filed 
against an attorney or officer of the court 
in vacation. The reason assigned was, 
because a bill could only be£]ed against 
a privileged person token present in courts 
whichis in term time, and not in vacation. 
12 Mod. 16S. Broadwaite v. Blackerln/. 
S. C. 2 Salk. 544. Comb. 465. and 
HolUmay v. Cross above cited; and 
certainly the form of the bill is so. 
1 Saund. 28. 202. post, 415. This rule 
continued to exist much longer than the 
other respecting prisoners ; at lengtli 
the inconveniences and mischiefs which 
attended it induced the court to put an 
end to it* For in many cases an attor- 
ney could not be sued at all, and the 
debt would be unpaid, unless a bill could 
be filed against him in vacation; as 
where the statute of limitations would 
attach before the commencement of the 
term. So where in penal statutes the 
action must be brought within three 
months, it might happen that the time 
would begin and expire before the term. 
So if an attorney were an acceptor of a 
bill of exchange payable the day after 
the end of Trinity term, the holder of 
tlie bill had no remedy, but was 
obliged to wait four months before he 
could compel payment of the money. 
The rule seems first to have been re- 
laxed, to prevent an attorney from 
taking advantage of the statute of limi- 
tations ; and at last it was fully settled. 



that a bill may in «/^ cases be filed in 
vacation against an attorney, as well as 
any other person. Doug. 312. 3d edit. 
Comerford v. Price. Ibid. 313. note 
81. Lane v. Wheat. 5 Term Rep. 
173. Waghorne v. Fields. And with- 
out doubt the same rule holds in the 
court of C. B. [b] But still the bill must 
be intitledsLS of the preceding term, and 
of course appears to be filed of the pre^ 
ceding term. Therefore if the cause 
of action arose in the vacation, and 
appears upon Uie record to have 
accrued subsequent to the filing of the 
bill, it would be bad. As where a bill 
was filed in the vacation after Mickad- 
mas term against an attorney, as accep- 
tor of a bill of exchange payable on 
the 13th of December, intitled of 
Michaelmas term preceding; the defen- 
dant demurred, showing for cause that 
the bill was filed before the action ac- 
crued, and the court held the demurrer 
good, but gave the plaintiff leave to 
amend his bill. The amendment was 
dictated by the court, and was as fol- 
lows : '< Michaelmas term, in the S3d 
" year of the reign of King George the 
" Third, (Middlesex, to wit) Be it re- 
<« memberedy that on the 14th day of 
" December, (a day after the cause of 
« action accrued,) A. D. brought into 
<< the office of the clerk of the declara- 
<< tions of the court, according to the 
*' course and practice of the court» his 
<< certain bill against W. B. gent, one^ 
*<&c. and filed the same bill as of 
« Michaelmas term in the 33d year of 
«• the reign', &c. which said bill follows 
♦* in these words/' [c] This form will be 



[A] The point seems to be admitted [c] Where the bill was entitled as pf 
.in 6 Taunt. 347. Crook v. EyUs ; and Michaelmas term generally, but the me- 
see ante, vol. i. 35 a, note (/). morandura shewed that it was filed on 
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Mbllor v. tlie county of Derbt/j and vrith bis feet in walking, and with 

^ Walker, hjs certain cattle^ to wit, horses, bulls, oxen, cows, swine and 

^ sheep, eat up, trod down, and consumed hjs grass to the value 



found adapted to other cases; as where 
a prisoner is charged in vacation upon 
a cause of action wliich arose after the 
last term ; the bill, we have above seen, 
must be filed of the preceding term, and 
therefore there must be a special memo- 
randum similar to thb. 

The memorandum alleges the bill to 
be exhilMted of the term in which the 
declaration is enHthd, and the form 
of it varies according to the fact of the 
case. It is necessary to observe, that 
in both courts the record is entitled of the 
term in which the issuCy whether of law 
or fact, is joined, without regarding the 
term which the declaration and plea, 
&c. may be ef. If*i;he cause of action 
has arisen .toiihin the term, the memo- 
randum, which when general, relates to 
the first day of the term, and would in 
thisinstance shew the bill to be exhibited 
defore the cause of action, must be spe- 
cial, stating it to have been -filed on 
some particular day in term after the 
cause of action, 1 Saund. 40.; and the 
declaration must also be entitled of the 
same day. And if the issue be -of the 
same term, instead of a particular day 
in some preceding term last past, the me- 
morandum must describe it to be in this 
same term. If the issue be of a term sub- 
sequent to the qause of action, but of the 
same term with the declaration, 'the 
memorandum must shew the billiio have 
been exhibited on the first particular 
return day of the term, in which the 

the 28th of November, it was held, that 
evidence was admissible to prove that 
tlie bill was actuallfJUed on the 24th of 
December. 5 B. & A. 847- WUion v. 
Girdleslone, 

[flTJ This will frequently be the case 



declaration was delivered, and describe 
it to be in this same term; as on 'Saturday 
next, after the morrow of AU Souls, in 
this same term. Post, 108. Where the 
issue is of a term'subsequent to the de- 
claration, and within four terms after, 
the memorandum is in the form of this 
entry. And where the issue is of aterm 
which is more thaft four terms after the 
declaration, die memorandum differs 
from the present in substituting the year 
of the king's reign, instead of the words 
last past* Post, 51. 

When it is material to shew the true 
time of the commencement of the ^uit, 
the evidence of it will in some measure 
depend upon the form of the record. 
As where a penal action must be brought 
within a limited time, the memorandum 
itself without more will often prove the 
action to have been commenced within 
the allowed period, though the record be 
intitled of a term long subsequent to the 
delivery of the declaration. But a re- 
cord of the C. B. does under similar cir- 
cumstances shew the contrary; and 
therefore tlie plaintiff must be prepared 
with the writ to prove the time of the 
commencement of the action. So it 
sometimes happens that a record of the 
C. B* will be primfit facie evidence of 
an action having been brought in due 
time, when the term in the memoran- 
dum in the K. B. record would perhaps 
i>e fatal, [d] As where in an action by an 
attorney for his fees, which by statute 

where the action is really commenced 
too soon ; but it can never be the case 
where the action is really brought in 
due time, and care is taken to draw up 
the memorandum properly. Thus, if 
the time before which the action is pro* 
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of 405*9 then and there lately growing, and other wrongs to Mellor v» 

him did against the peace of our said lord the now king^ and ^ Talker. ^ 

to the damage of him the said Henry of 20/., and therefore he ^ 
brings suit, &c 



2 Geo. 2. c. 23. «. 23. cannot be com- 
menced until the expiration of one 
month afler he has delivered his bill, 
it appeared in evidence on the trial, 
chat the bill was delivered on the 30th 
of September 1797, and the record, 
which was by attachment of privilege in 
the C.B.wasintitled of Hilary i&rm 1798. 
The learned judge who tried the cause 
was of opinion, that the plaintiff ought 
to produce the writ to shew that a month 
had expired before the commencement 
of the action-; and the writ not being 
produced, the plaintiff was therefore 
nonsuited. But the court of C. B. set 
aside the nonsuit, holding that the record 
was such prim& facie evidence as would, 
if uncontradicted, satisfy the 2Geo. 2. ; 
that such evidence might have been 
contradicted by the defendant, whose 
business it was to shew by the writ, that 
it was really commenced before the time. 
And on the other hand in penal actions, 
which are to be brought within a limited 
time, the plaintiff is bound to produce 
the writ to shew the conunencement of 
the action within the time, for without 
it, the record, in C. B., is primft facie 
evidence of it's havingbeen brought after ; 
and if the record in some instances ope« 
rated against the plaintiff, it was reason- 
able it should in others operate in his 
favor ; 1 Bos. & Pull. 263. Webb one, 
Ac. V. Pritchett. It is often necessary to 
prove the time of the commencement of 



the action by the production of the writ 
itself, and in some actions to plead the 
time of it's commencement. A bill of 
Middlesex or latitat, may be considered 
by the plaintiff, either as the commence- 
ment of the action, or as process to 
bring the defendant into court, as it best 
serves his interest. lWils.141. Wood v. 
Nendon, It is settled that a bill of 
Middlesex^ or a latitat without a bill of 
Middlesex previously sued out, 1 Sid.53. 
Dacy V. Clinch. Ibid. 60. Welden v. 
Greg. 1 Str. 550. HoUister v. Coulson. 
2 Str. 736. Crokatt v. Jones, is a good 
commencement of the suit in a penal 
action, or to avoid a tender, or save the 
statute of limitations. 2 Burr. 961. 
Johnson v. Smith. 3 Burr* 124?3. Mor- 
ris V. Pugh. Cowp. 4-54'. Foster v. Bon- 
ner, [e] Therefore if the defendant 
plead the statute of limitations before the 
exhibiting of the biUj the plaintiff may 
reply a latitat sued out of such a term, 
and the defendant may rejoin, that the 
latitat was not in fact sued out till the 
vacation after such preceding term, and 
after the expirationof the time limited for 
bringing the action. 2 Burr. 950. John- 
son V. Smith. Sty. 156. Coles v. Sibsye. 
So if the defendant plea J a tender be- 
fore the exhibiting of the bill, the plain- 
tiff may reply a latitat previous to the 
tender, and the defendant may rejoin, ' 
that there was no cause of action at the 
time when the latitat issued. 1 Wils. 



hibited expire in term, the memoran- 
dum must be special ; and if it be not, 
the record in K. B. will certainly shew 
contrary to the truth of the case that 
the action was commenced too soon. 
In the instance immediately subjoined, 
a record of K. B. would have been 

B 



equally good evidence as a record of 
C. B. ; for it could not have carried the 
evidence of the commencement of the 
action further back than the 6th Novem- 
ber, which is more than a month from 
the SOth September. 

[e] See post, 63 c, note. 
3 
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Imparlance. 



And now at this day, that is to say, on Monday next after' 
the octave of St. Hilary in this same tenn, antil which day the 



1*1. JVood V. Newton. So where the 
cause of action appears in evidence to 
have arisen after the first day of term, 
and there is no special memorandum, in 
which case, we have above seen, the 
bill by fiction relates to the first day of 
the term, it will be sufficient for the 
plaintiff to give evidence of a latitat 
sued out after the cause of action. 
3 Burr. 1241. Morris v. Pugh. S. C. 
1 Black. Rep. 312. Indeed if it ap- 
pears so upon the record, it is a fatal 
objection. But if the cause of action be 
laid on the Jirst day of the term, it is 
good, although there is a general me- 
morandum ; as where in an action on 
promises, the declaration, which was 
intitled generally of Michaelmas term, 
stated the promises and the breach 
thereof to have been made on the 7th 
day of November 1785, which was the 
first day of the term, on demurrer to 
the declaration for this cause, it was 
held well enough, because the term for 
the purpose of delivering the declara- 
tion does not begin till the sitting of the 
court, and the promise and the breach 
might have well taken place before the 
delivery of the declaration, 1 Term 
Rep. 116. Pugh y. Robinson. It is 
necessary however, that the bill of Mid- 
dlesex^ or latitat, should be returned 
non est inventus by the Sheriff, and en- 
tered upon the roll, and continued from 
term to term down to the time of suing 
out the process upon which the defend- 
ant is actually served. 7 Mod. 5. At- 
toood ▼. Burr, per Holt C. J. 2 Ld. 
Rayra. 883. Brotvn v. Babbington. 
per Holi. 6 Terra Rep. 617. Harris v. 
fVoolfordf and Bates v. Jenkinson there 



cited. 3 Bos. & Pul. 330. Post, 63 c, 
note. See the form of entering a bill of 
Middlesex on the roll 1 Instruc. Cler. 
4i9. 7th edit., and of entering a latitat, 
ibid. 52., and the form of the replication, 
Lib. Plac. 334. The continuances are 
mere matter of form, and may be en- 
tered at any time; it has even been 
holden that they may be made by the 
attomies in their chambers, 1 Sid. 52. 
Dacy V. Clinch. 6 Term Rep. 618. 
If indeed a writ be sued out within the 
time limited by a penal statute, and the 
plaintiff declare within a year after the 
return of the writ, which by the general 
rules of law^ he may do, provided he is 
not nonprossed before for want of de- 
claring within two terms, 2 Term Rep. 
112. Worley v. Lee. 3 Term Rep. 
123. Penny v. Harvey, it is not neces- 
sary to shew the writ returned and con- 
tinued. 7 Term Rep. 6. Parsons v. 
King. But in general cases the bill is 
the commencement of the action, and 
the latitat only process to bring th^ 
party into court ; and in that view it is 
held that a latitat maybe sued out before 
there is any cause of action. Cro. Eliz. 
271. Richbelly. Goddard. Cro. Jac. 
J561. Pigot V. Rogers. 1 Vent. 28. 
Hanway v. Merrey. 8 Mod. 34'S.. 
Perry v. Kirk. 1 Wils. 142. Wood v. 
Newton. 2 Burr. 967- Johnsonv. Smith. 
Cowp. 454. Foster v. Bonner. Dougl. 
62. Ward v. Honeywood. And the 
plaintiff may prove a cause of action 
arising after the suing out of the latitat, 
and before the filing of the bill, as well 
in bailable as common writs. Term 
Rep. 4. Best v. Wilding, [y] So where 
it is a record of the C. B. the production 



if] 4 East, 74. Swancoft v. West- 
garth, Ace, in which Lord Ellenbo- 
rough C.J. intimated that if the defend- 



ant were actually arrested before the 
debt was due, he might have a remedy 
kk an action for damages. 
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said Edward Walker had leave to imparl (2) to the said bill, Mellor h>. 
and then to answer, &c. before our lord the Tting at Westmin' ^ Walker. ^ 
«fer, comes as wdl as the said Henry by his attorney aforesaid, ' 



of the writ of capia9 ad respondendum 
h sufficient proof of the time of the 
commencement of a penal or other ac- 
tion* And it seems settled, that the 
plaintiff may reply a capias^ without an 
prigioal writ first sued out, to a plea of 
tender, or of the statute of limitations, 
if it be duly returned, entered and con^ 
tinued, as well as a latitat ; for a capias 
b now considered to be the actual com- ' 
mencement of the suit in the Common 
Pleas. 2 Black. Rep. 924, 925. Leader 
y. Moxon. S. C. S Wils. 461. 1 Ld. 
Raym. 434. Kimey v. Heyward. Wil- 
les's Rep. 255. Karoer v. James ; tho' 
the contrary was holden in 1 Ld. Raym. 
ASS. MoU V. Bruerion^ 2 Ld. Raym. 
880. Br4^n v. Babbington. {g\ See the 
form of entering the capias on the roll, 
Imp. Fr. C. B. 631. 4th edit. And if to 
a (dea of tender, or the statute of limit, 
•ations, the plaintiff reply ait or^na/sued 
out within time, the production of a ca^ 
pioi ad respondendum sued out within six 



years, is evidence of mi original hoNrng 
been sued out, for the court will pre- 
sume it. Gosling v. Witherspoonf per 
Lord Kenyont Middlesex sittings afler 
Michadmas 1788.. 

(2) The plea appearing on the re-^ 
cord to be of a term subsequent to the 
bill, it is necessary to continue the bill 
to the plea ; for without a continuance 
the proceeding will be erroneous, unless 
indeed afler a verdict, in which case a 
discontinuance is cured by statute 32 
H. 8. c. 30. or after a judgment by 
default, where it is remedied by statute 
4 Ann. c. 16. But there is no need of 
continuing the bill down from term to 
term to the plea, 2' Lord Raym. 872. 
Curletois v. Dudley. S. C. 1 Salk. 
179. Cas. Temp. Hard. 322. Fletcher 
V. Richardson ; for the course of the K. 
B. is to enter an imparlance to the first 
day of the term that the plea is of: 
which, we have seen, is the term in 
which issue is joined, and the record 



m So in action in K. B. by original, 
tihe suing out even a testatum capias is a 
good commencement of the action, al- 
though U be irregular ; for the plaintiff 
might cure the irregularity eiUier by 
applying to the Master of the Rolls for 
a capias, or to the court of K. B. to 
strike put the testatum part of the writ : 
and the continuances may be entered at 
any time. 5 B. & A. 452. Beardmore 
v. Rattenhury. In the same case it was 
held, that the plaintiff need not reply 
specially, where the plea states the ac- 
tion not to have accrued or the promises 
not to have been made within six years 
next before the commencement of the 
suit. But if the plea refers to the ex*. 
hibiting of the bill, and the declaration 
be entitled more than six, year? afler 

B 



the cause of action, the plaintiff must 
reply specially ; for the production of a 
latitat within six years, although such 
latitat be a good commencement of the 
action to save the statute, will not 
prove the bill to have been exhibited 
within six years. Where a writ is sued 
out and the return indorsed upon it in 
time, it is not necessary that it should 
be delivered out of the sheriff's office 
at the same time. 5 B. & A. 489. 
Taylor v. Hipkins. In 3 Brod. & Bing. 
212. Gregory v. Hurrill, it was held, 
that a capias sued out in K. B. and con* 
tinned, although not declared on, was 
sufficient to take a debt out of the sta- 
tute of limitations, so as to render it a 
good petitioning creditor's debt to sup- 
port a commission of bankrupt. 
4 



Mellor rer^M^ Walker. 



Mrllor v. 
Walker. 



Plea. 



as the said Edward Walker by John Chambers^ his attorney ; 
and tlie said Edward defends the force and injury when, &c. 
and as to the coming with force and anns» or whatever else is 



intitled. As where in the memoran- 
dum the bill is alleged to be exhibited 
in Michaelmas term, and issue is joined 
in Triniti/f or some other term, follow- 
ing, the imparlance is from Michaelmas 
term to the first day of Trinity^ or other 
subsequent term. If the plea be of the 
same term with the bill, there is not 
any necessity of an imparlance, or con- 
tinuance. In like manner it is held not 
to be necessary to make an entry of an 
imparlance on the replication, rejoinder, 
surrejoinder, and die like, though in 
fact delivered of a subsequent term, for 
they are presumed to be of the same 
term with the preceding pleading, 
5 Rep. 75. a. Wymarlca case. Nor is 
there any continuance entered on the 
plea in a record of the C. B. or of the 
K. B. when the proceeding is by origi- 
nal writ ; for the declaration and all the 
other pleadings are supposed to be of 
the same term. 

There is another kind of imparlance, 
whose general signification means time 
given to the defendant to plead, and is 
either of course, or in the discretion of 
the court. Where the process is return- 
able on the last return of the term, or 
even before that period, but the plain- 
tiff has neglected to deliver, or file his 
declaration and give notice of his having 
done so» four days exclusive before the 
end of the term, and the defendant is 



completely in court, he is intitled by the 
practice of both courts to an imparlance, 
and must plead withui the first four days 
of the following term ; and if the pUun- 
tiff omit delivering or filing his declara- 
tion before the essoign day of that term, 
and giving notice thereof, tlie defendant 
will also be allowed to imparl to the sob* 
sequent term. [A] This is called a gene- 
ral imparlance, and is always to another 
term. 6 Mod. 28. LongoiU v. Hundred 
ofThistleworth / after which'the defend- 
ant can only plesMl in bar, and is not per- 
mitted to plead in abatement, or any di- 
latory plea. 12 Mod. 529. Anon. He is 
not allowed to demand oyer of a deed ; 
Bro. Oyer. 14. 6 Mod. 28. GUb. C. 
B. 184. 3d edit. ; for oyer cannot be had 
but during the same term in which the 
deed is brought into court. 5 Rep. 74. 
Wymarlcs case. 2 Lutw. 1644. Simp- 
son V. Garside. 2 Lev. 142. Mayor of 
London v. Gorrey. S. C. FVeem. 400. 
1 Term Rep. 149. Rex v. Amery^ per 
Btdler J. Or to plead to the jurisdic- 
tion of the court. Gilb. C.B. 184. 
Or to chum conusance, 10 Mod. 125. 
ISO. Case of University of Cambridge. 
2Wil8.411. Leasingbyv. Smith. Or 
to plead a plea of aid-prayer; 2 Bos. 
& Pull. 884. Onslaw v. Smith; it being 
a clear principle of law, that no dilatory 
plea can be pleaded in another term 
after a general imparlance, [t] It was 



[A3 The defendant is never entitled 
to an imparlance where he has by his 
own act prevented the plaintiff from de- 
claring in proper time. 2 B. & A. 390. 
Page V. Vogel. For the plaintiff is 
never bound to declare de bene esse. 
6 Taunt 261. Kent v. Yates; 2 Bos. Sc 
Pull. 126. Bailey v. Hantler ; 5 T. R. 
372. Rotlesion v. Scott. 



[t] Ace. 2 M. & S. 484. Lloyd ▼. 
Williams. Where an attorney is sued 
in vacation, the tide of the bill as of the 
preceding term shall not deprive him of 
his plea in abatement in the following 
term. 1 Chitty'a Rep. 704. Hohne v. 
Dalby. 
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against the peace of our said lord the now king, and also as to Mtttoa tr. 
the whole trespass aforesaid with the said cattle, except with ^ W^^^^b**^ 
one gelding and one mare of the said cattle, above supposed to '' 



formerly holden, that a tender with an 
nncore prist could not be pleaded after 
a general imparlance, being considered 
as a dilatory plea, like a plea in abate- 
ment, but it seems the law is now taken 
to be otherwise, agreeably to what had 
been deteraiined before. Dy. 300. a. 
pi. 37. See 1 Saund. 33. note (2). If the 
defendant, being entitled to an impar- 
lance, be desirous of pleading in abate- 
ment of the writ, bill, or declaration, he 
must apply for an imparlance toith a 
saniiig of all excepiums to the xoritf Ull, 
or count. This sort of imparlance is 
called a special one, and in the C. B. 
18 granted of course by the prothono- 
tary upon an application to him within 
the first four days of the term subse- 
quent to that of the declaration ; but in 
K. B. is grantable only by leave of the 
court, which is obtained by a side bar 
rule. K on the plea in abatement it be 
necessary to make up the issue, whether 
of law or fiict, where the proceeding is 
by bill, the special imparlance must be 
entered on the plea, as well to prevent 
a discontinuance, as to shew the defend- 
ant's right to plead such a plea. See 
the form, Clift. Ent. 21. 1 Lutw. 6. 
Gawen v. Surby^ Lill. Ent. 7* Brofwn 
V. Deeble. And in both courts the 
practice is to state the special impar- 
lance on the plea, when it is delivered 
to the plaintiff intitled of the term sub- 
sequent to the declaration. 4 Term 
Rep. 52a 521. Doughty v. LatcdUs. 

6 Term Rep. 369. Buddie v. WUUon. 

7 Term Rep. 447* Blachnort v. i%m- 
fsjgf, note (d). The pleading of a mis- 
nomer in abatement after an imparlance 
in this form, viz. *' And L. L. who is 
*' sued by the name of S. L. in his 
" proper person comes and says that 
" he was baptized, &c." has been held 



not to amount to a special imparlance. 
4 Term Rep. 520. though the contrary 
was decided in 1 Black. Rep. 51. Brew* 
sterv. Capper. S.C. lWik.2&l. The 
form of a special imparlance where the 
proceeding is by original, is, ^* And A. 
** B. who is sued by the name of C. B. 
** in his proper person comes^ and saving 
** to himself all advantages and excep- 
** tions, as well to the writ, as to the 
** declaration aforesaid, prays leave to 
** hnparl thereunto here untQ, Stc, and 
^ it is granted to him ; the same day is 
** given to the said D. here, &c. - At 
** which day comes here as well the 
** said D. by his attorney, as the said 
** A. B. in his proper person, and says, 
** &c.*' Heme, 10. And where the 
proceeding is by bill, the form is, 
** And A. B. who is sued by the name 
*' of C. B. in his proper person comes, 
** and saving to himself all advantages 
'< and exceptions to the said bill, prays 
<« leave to imparl thereto, and it is 
** granted to him, &c. And thereupon 
*' a day is thereof given to the parties 
** aforesaid, before our lord the king at 
** JFestmimter, until, &c. to wit, to the 
" said A. to imparl to the bill-aforesaid, 
** and then to answer, &c. At which 
'< day, before our lord the king at fVeit* 
** mhuterf comes as well the said D. by 
** his attorney aforesaid, as the said A. 
** B. in his proper person, and the said 
" A. B. says, &c." Lib. Plac. 2 pK 
15. But the defendant cannot after a 
special imparlance plead to the juris* 
diction of the court ; therefore if he be 
entitled to an imparlance to the next 
term, and would plead to the Juris- 
dictibn, he must have a still mo^ spe- 
cial imparlance, mith a sating qfaU ad* 
vantages and exceptions tohatsoever. This 
is muxily denQainai^d a general special 
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be done, he the said Edward says tliat he is not guilty thereof^ 
and of this he puts himself upon the country^ and the salti 
Henry thereof likewise, &c« And as to the residue of th^ 
said trespass with the said one gelding and one mare above 
supposed to be done^ be the said Edward says that the afore* 
said Henry ou^t not to have or maintain his said actioa 
thereof against him, because he says that the said close, and 
also the place in which the said trespass b above supposed to 
be done, are, and at the s»d time when, &c. were, 40 acres of 
land with the appurtenances in 2)^&y aforesaid, which said 40 
acres of land with the appurt^iances are, and at the said time 
when, See. and also from the time whereof the memory of man 
is not to the contrary, were parcel of a certain common fidd 
called Littlefiddy in Derby aforesaid. And the said Edward 
further says, that the borough of Derby^ in the county of 
Derby, is an ancient borough, and that he the said Edaoard is 
and at the said time when, &c. and long before, was and yet 



imparlance^ and can only be obtained by 
an application to the court on motioa 
within the first four days of the next 
term, and it is in the discretion of the 
court, governed by the particular cir- 
cumstances of the case, to grant it or 
not. Tliey will not grant it for instance, 
if the defendant has appeared to the 
process by attorney^ because a plea to 
llic jurisdiction must be pleaded in per- 
son. 2 Black. Rep. 1094. — 1097. 
Grant v. Lord Sondes, [J] The protho- 
hotary has no power to grant this kind 
of special imparlance ; a plea under a 
grant of such an imparlance from him, 
would be a nullity, and the plaintiff 
might sign judgment, or at least, a 
respondeas ouster would be awarded. 
12 Mod. 529. Anon. I Lutw. 46. 
Weniworth v. Squib. 2 Black. Rep. 
1094. After such an imparlance as 
this, the defendant is at liberty to plead 
his privilege. Hard. S65. Clapham 



V. Lenthall. 1 Lutw. 46. 12 Mod. 
529. Gilb. C. B. 210, 211. If thc^ 
defendant plead in abatement after a 
general imparlance, or to the jurisdic- 
tion after a special imparlance, the 
plaintiff may either sign judgment, 
4 Term Rep. 520. Doughty v. Lascdlei. 
7 Term Rep. 447. Blackmore v. JF&m- 
ing^ note (d), or apply to the court to 
set aside the plea ; or he may demur 
to it. 6 Term Rep. 369. Buddie v. 
Willson. 1 Wils. 261. Brewster v. 
Capper, S Instruct. Cler. 40 [*]. Or 
the plaintiff may allege the general im- 
parlance in his replication by way of 
estoppel. Clift. IS. pi. 46., 19. pi. 
50., 20. pi. 53, 54. 1 Lutw. 23. 
Bartelot v. Burton. 3 Instruct. Cler. 
39. But if the plaintiff reply to 
the plea, instead of demurring, or al- 
leging the estoppel, the fault is cured. 
1 Vent. 236. Dacres v. Duncomb, per 
Hale C.J. 



CjF] It may, however, be observed, 
that in the old entries pleas to the juris- 
diction are frequently pleaded 1^ at- 
torney. See Rast. 472.; Clift. 17.; 
Thomps. 2, 3, 4, 5* 



Ik] Ace, 2 M. & S. 484. Uoyd v. 
WUliams. And the demurrer may be 
gener^ ; for a plaintiff need never de- 
mur specially to a plea in abatement. 
S.G. 
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is one of the burgesses of the said borough ; and that the Mbilor v. 
burgesses of the said borough from time whereof the memory Walk±b« 
of man is not to the contrary, until the 1 1th day of Jufy^ in TbTbur""^ 
tlie 14th year of the reign of the lord Charles the first, late of the said bo- 
king of England^ were a body politic and eorporate by the JJ^ISoriliw a"" 
name of the bailifis and bu]f;esses of the borough of JDerlyj body corpocate, 
and by the same name were used to plead and be impleaded^ buufi^, &c!^un- 
And di^ said Edward further says, that in and upon the said ^ i ^^ July, 
1 1th day of Jtify, in the 14th year of the reign of the said lord "' 
Charles the first, late king of England^ Sec he the said lord On which day 
die king Charles the first by his letters patent made under his ^^^y"^* 
great seal otEnglandj bearing date at Westminster on the said name of the ^ 
11th day oiJufy^ in the 14th year of his reign foresaid, did ^°[*y ^i^' 
constitute and create the bailiffi and burgesses of the borough borough of 
aforesaid to be from thenceforth for ever a body politic and ^^^^" 
corporate, by the name of the mayor and burgesses of the 
borough of Derbj/i in the county oiDerby^ as by the said let- 
ters patent, which he the said Edward here into court brings, 
more folly and at large appears. And the said Edward for- AndpiMcribn 
ther says, that the bailifis and burgesses of the said borough ^^^!^^' 
tmm time whereof the memory of man is not to the contrary, UmnadYesuid 
until the said 11th day of Jafy, in the 14th year of the rei^ toSre common 
of the said lord Charles the first ; and the mayor and burgesses in Lm^idd^ 
of the said borough, on the said 11th day of Jii/^, in the 14th ^^JJ^le 
year aforesaid, and continually from thenceforth afterwards cattle, levant 
hitherto, have hadj and for the whole time aforesaid, have tdtfairthe nid 
been accustomed to have for themselves, and eveiy burgess of borough, at 
the said borough, common of pasture In the said field called i^r i 



LiUlefield^ whereof, &c. for all their commonable cattle • Hw words in 
• levant and couchant within the said borough qfHerbu^ that is to ^*^"7?^. 

, .1 , , ., omitted in the 

say, m every two years together successively, when the said plea in if«<A»r 

field called LiMefieldj whereof &c. or any part thereof shall \S^*'*T^^ 

be sown with any kind of com, after the said com, in the said 

field called Littlefield^ whereof, &c. is reaped, gathered and 

carried away, until the said field, or some part thereof, shall [83 

be sown again with some kind of com, and in every third year 

when the said field called Littlefieldj whereof, &c. lies fresh 

and fallow, then for the whole year; wherefore he the said And put his 

Edward^ on the \st day i^ August^ in the 20th year of the reign «»*^« '"^^ ^ 

of our said lord the now Icings which was a third year, when 

the said field called Littlefield did Jie fresh and fallow, put the 

said gelding and mare, which were his the said Edward^s own 

proper cattie, and levant and couchant within the said borough 



a Mellor versus Walker. 

MeLLors v. ofDerty^ into the said field called Litilefieldf whereof, &c icr 

^ WArKgR> ^ depasture the grass there growiilg to use his said common, 

^ and on that occasion with his feet in walkmj^ and with his 

said gelding and mare eat up, trod down and consumed the 

said grass then growing in the said place^ in which, &c as he 

«^ch Mtfae ' lawfully might ; vAick is the same residue of the said trespass^ 

simetre^av. ^]j^^ ^ gjjj Hemysboye thereof now complains against 

And traTenes him. Without ihis^ that the saidEdooard is guilty of atiy tres- 

i^^e'fidd *^ pass in the said place in which, &c. with the said gelding and 

was sown, and mare at any time after the said field, or any p^ thereof was 

wasreaped^ sown with com in any year, and before the com in the same 

taken away. year, in the said field called LitOefieldj was reaped, gathered 

and carried away from thence. And this he the said Edward 

Walker is ready to verify; wherefore he prays judgment if 

the said Henry ought to have or maintain his aforesaid action 

thereof against him, &c. 

To this there is a general demurrer, and a joinder in demur- 
rer, and then the entry proceeds: 

But because the court of our said lord the king now here is 
[ 4 ] not yet advised what judgment to give of and upon the pre- 
Curia adTisare mises whereof the parties aforesaid have put themselves upon 
''^ ^ the judgment of the court, a day therefore is given to the par- 

ties aforesaid, before our lord the king at Westminster^ until 
day next after to hear their judgment 

of and upoii the premises, because the court of our said lord 
the king now here is not yet thereof^ &c. And as well to try 
the said issue above joined, between the said parties to be tried 
And » vaniie by the country, as, &c let a jury thereof come before our lord 
totiytbeiasue. ^j^^ king at Westminster^ on the day aforesaid, and 

who neitlier, &c. to recognise, &c because as well, &c the 
same day b given to the parties aforesaid there, &c. 

^•*® ^' Mellor versus Walker. 

678%76^*' rpRESPASS by Mi?«or against »^att«-.- the plaintiff de- 
1 Sid. 462. -■- clares, that the defendant on the 1st o( Aprils in the 21st 

Wb(^*'thlfde- y^^ ^^ ^® ^®*P^ ^^^^ "^^ ^^^S^ ^** *^"^ ™^ "'"'"* broke 
fendant in tres- the dose of the plaintiff called Little/leld^ at Derby^ in the 
SS^S?^*' county oi Derby J and with his feet in walking, and with certain 
and not at the cattle, to wit, horses, bulls, &c. depastured, trod down and 
ctal^^^ consumed his grass to the value, &c. there growing, and^other 
•J^^^^^^ito wrongs, &c. 
irespS^xtof The defendant, as to all the trespass, except with his feet 
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in 'Walking, and a trespass with one gelding and one mare, Msllor v. 
pleads not guilty; and as to that, he pleads that the borough Walkm. 
of Derby is an ancient borough, and that the drfendant at the ^ puuntiff 
time when, &c. was and is one of the burgesses of the said complaiiu, the 
bnroHgh; and that the burgesses of the said borough from BubstenoeT^^ 
time whereof, &c. until the 11th day otjuly^ in the 14th year *"!.•?' ^ 
of the reign of king Charles the first, were a body politic and ^en^nute- 
corporate by the name of the bailifis and burgesses of the nai point of the 
borough o£ Derby J and by the same name used to plead and good. 
be impleaded; and the defendant further says, that on the 
said 1 1th day of Jidtfy in the 14th year aforesaid, the said late 
king Charles the first, by his letters patent under his great 
seal, changed the name of the corporation to the name of 
mayor and burgesses of the same borough ; and then the de- 
fendant prescribes, that the sdd bailifis and burgesses from 
time whereof &c. until the said 11th day otjidy^ in the 14th 
year aforesaid, and the mayor and burgesses of the said 
lx>rou^ .on the said 11th day of My, and always after- 
wards had, and for the whole time aforesaid had b^en ac- 
OHstomed to have, for themselves, and every burgess of the 
said borough, common in the said field called Litllefield 
whereof, isc for all their commonaUe cattle, levant and couch- 
ant, within the said borough of Derby ^ that is to say, in every 
two years together successively^ when the said field called Zi;^ Da Coua ▼• 
tiefidd^ or any part thereof, should be sown with any kind of ^^{x. 85^^ 
corBy after the said com was reaped, gathered and carried 
away, vntil the said field, or some part thereof, should be 
sown again with com ; and in every third year when the said * [ 5 ] 
field called LiUlefieUL lay fresh and fallow, then for the whole 
year, See. ; wherefore the defendant, . oh the \st of August^ in 
the 20lh year of the reign of the nam kin^j which was a third 
year, when the said field called Uttle/leld lay fresh and fallow, 
put in the gelding and mare aforesaid, which were the defend- 
ant's own proper cattie, and levant and couchant within the 
borough of Derby aforesaid, to deplEisture the grass there 
growing, using his common aforesaid there, &c. and so justi- 
fies the trespass ; and avers, that it is the same trespass whereof 
the plaintiff complaius against him ; and traversdb, without 
tfiis that the defendant is guilty of any trespass with the said 
gelding and mare at any time after the said field was sown 
with grain ; and avers, that the com there growing was taken 
and carried away. And this, &c. wherefore, &c. upon which 
the plaintiff* demurs in law. 
And the exception to the plea was, that the plmntifT has laid 



5 Mellor versus Walker. 

Mkllor v. the trespasft in his declaration to be on the 1^ day qfAprttf 
Walker>^ ;^ ^^ 21«^ year of the king, and the defendant has justified the 
trespass on the 1st day of August j in the 20 th year of the same 
king, so that he neither agrees with the time in the declaration^ 
nor shews any reason why he does not agree with it ; for the 
defendant does not say that on the 1st day of Aprils in the 
21st year, the field was sown with corn, for which reason he 
could not justify the trespass at that time ; and therefore the 
defendant ought to hare justified the trespass at the precise 
time laid in the declaration. And the traverse does not help 
the plea, because he has only traversed the time when the field 
was sown ; but throughout the whole plea, it is not said, 
whether the field was sown at the time of the trespass laid in 
the declaration, or not : neither has the defendant traversed 
the walking with feet at all, and therefore it was said t)iat the 
plea was bad. It was moved in JVinity 22d of the present 
king, and the court took time to consider. 

And it being now moved again in this term. Hale C. J^ 
Bainsford and Morton concurring, held the plea good enough 
in substance; for the defendant having averred in his plea, that 
it is the same trespass of which the plaintifi* complains, and the 
plaintiff having d^nurred generally^ it is only form and not 
substance, of which no advantage can be taken on a genend 
demurrer. And the traverse has sufficiently answered the 
material part of the declaration ; for if, at the time of the tres- 
pass laid in the declaration, the fidd was sown, then he has 
traversed it; but if it was not sown, it appears by the plea that 
the defendant had a good right to put in his cattle ; and there- 
fore, taking it either way, the defendant has justified, or tra- 
versed, the trespass in • the declaration : therefore they gave 
judgment for the defendant. (3) 

(S) This seems to be an informal plea in Mellor v. Spateman^ I Saund. 

plea, as well on account of the addition 340* ; and see also Lib. Plac. 338. The 

of a traverse, as of its varying from the plea admits the trespass, and states a 

time in the declaration. The traverse is justification which is a legal bar to the 

added after a sufficient confession and actioni if the fact be true; and concludes 

avoidance, and therefore bad on a spe- with an averment of its being the same 

cial demurrer ; it being averred bj the trespass with that which is alleged in 

defendant, that the time when he put the declaration ; for which reason it is 

in the cattle was in a third year, when held to be improper and superfluous to 

the field was fallow, and so within the add a traverse. As where in trespass 

prescription. The true way of pleading dausum Jregit laid. on the 10th day pf 

such an averment, is agreeable to the November, the. justification was on the 
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tlth, with an averment of its being 
the same trespass, it was adjudged that 
the plea was good without a traverse, 
and the addition of it, being specially 
shewn for cause of demurrer, made the 
plea bad. 2 Lutw. 1457. Hargrave v. 
Ward, So where in trespass clausum 
fregiti on the 7th day of Mayy the de- 
fendant justified the trespass on the 10th 
of May, and averred it to be the $ame 
trespass, the court on demurrer deter- 
mined that the plea was good without 
a traverse of the trespass on the 7th of 
Muy. 1 Buls. 138. Vastenope v. Tayler. 
And also where in an action of trespass 
and false imprisonment on the last day 
of October^ the defendant justified on 
the 13th of Augusty under a warrant 
from the sheriff, and averred it to be 
the same trespass, the court was of 
opinion that the plea was good without 
a traverse, the day not being mate- 
rial. Cro.Car.228. Tyler y. Wall. So 
where in trespass for taking goods, the 
defendant justified at another time under 
a writ ofjleri facias^ and concluded 
with an averment of it*s being the same 
trespass, and on demurrer the objection 
was, that the defendant, varying in the 
time of taking from that alleged in the 
declaration, ought to traverse any other 
taking, for the same goods might be 
taken at several times, and the aver- 
ment of its being the same trespass was 
not sufficient ; but it was decided that 
the plea was sufficient without a tra- 
verse. Sir T. Jonesy 146. Allen v. 
Chamming. And in 1 Str. 694. C6ur^ 
ney v. Saichtodl, which was trespass and 
false imprisonment, the defendant jus- 
tified under a process out of the sheriffs' 
court in London^ qua est eadem, &c. and 
traversed being guilty aliter vd alio 
modoy the traverse was held ill on a spe- 
cial demurrer, the quce est eadem, ^c. 
.being itself a sufficient traverse. See 
also Yelv. 122, 123. Lane v. Ale:tander. 
1 'Saund. IS, 14. Hatoe v» Planner. 



Ibid. 22. Bennet v. Filkins. Ibid. 209. 
Salmon v. Smith. Ibid 312. BexY. 
Kilderby. 2 Salk. 641, 642. Qreen v. 
Goddard, In like manner, the reason 
of adding the traverse here appears to 
be, because the defendant justified the 
trespass at another time than that in the 
declaration, the trespass complained of 
being laid on the 1st day of Aprilf and 
the trespass justified on the 1st day of 
August. See White v. Stubbs. Post, 294. 
It seems, however, to have been long 
since established, that the plaintiff is not 
tied to the time laid in the declaradon, 
nor the defendant to that mentioned in 
the plea ; but the^forraer is allowed to 
give evidence of a trespass committed at 
any time before the commencement of 
the action, Co. Lit 283. a. and the lat- 
ter is at liberty to prove his justificsition 
on any other day. As the time is not 
material in evidence, neither is it in 
pleading, and therefore the general rule 
seems to be, that the plea ought to fol- 
low the day laid in the declaration. 1 
Saund. 14. Hatoe v. Planner. But the 
justification may be such as to make the 
time material, and then the plaintiff may 
vary in his replication from the day in ^tae 
declaration without a departures Tiias. 
where in an action of assault, battery, 
and false imprisonment on such a day, 
the defendant pleads a special matter of 
justification at another day, so thbt the 
day bebomes material ; as where he jus- 
tifies as mayor *or constable at such a 
time, but in truth, the trespass com- 
plained of was done by him when he 
was not mayor or constable, the plaintiff 
may reply an imprisonment, or, in other 
words, may new-assign the trespass Ht 
another day, and it is no departure, for 
' the day in the declaration is not ma- 
terial. And in the present case, if the 
defendant had justified on the same day 
in the declaration, but in truth had pUt 
in his cattle at the time the fields dr 
any part of it, was^sown, and Murwto 
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the trespass the plaintiff intended by his 
declaration, he might shew that fact by 
way ot new assignment. So in other 
actions, where the day in the declaration 
is not materialt the plaintiff may, when 
it is rendered necessary by the defend- 
ant's plea, vary in his replication from 
the day, and it is no departure ; but if 
the day in the declaration be material, 
as in an action upon a bond, bill of ex- 
change, promissory note, and the like» 
the plaintiff in his replication cannot 
vary from the day without a departure. 
Cro. Elie. 168. Smith y.Hillier. iLev. 
110, 111. Lee V. Risers. 1 Salk. 
222. IVeblei^ v. Palmer. Ibid. 223. 
Howard ▼. Jennison. 1 Lord Raym. 
121. Serk v. Darford. 2 Lord Raym. 
1015. 1 Str. 21 . Cok v. Hawkins. 2 Str. 
806. Matihem v. Spicer. 

With respect to the averment in tlie 
plea of its being the utme trespass, b 
distinction is taken between a justifica- 
tion on the same, and on another day ; 
in the former it is held to be unnecessary 
in some actions of trespass to conclude 
with such an averment, but in the latter 
it is thought to be a right thing so to 
oondttde. As where in trespass c/a««tffii 
Jreg^ on the 1st day of May, the de- 
fondant pleaded a licence on the same 
day, it was adjudged that there is no 
needofaverringit to be the same trespass. 
&> it is where in trespass for talking 



goods the defendant justifies on the samo 
day ; or pleads son assault on the same 
day to an action of assault and battery. 
But if he justify on another day, or at 
another place, he ought to condude his 
plea with an averment of its being the 
same trespass. 21 H. 7. S2. pi. 52. 
S. C. Fitz. Trespass. 2*8. Bro. Tres- 
pass. 219. and tlie same diversity is re- 
cognised in 1 Bulst. ISS. Vasienope v. 
Taijfler. Skin. 387. King v. Tebbart. 
But Uiis distinction seems now to be of 
little use, as indeed it necessarily would 
be, as soon as it was fully established 
that the day and place in the declaration 
in such actions is not material, for the 
plea when properly drawn will follow 
the day in the declaration; but if it 
should vary from it, so that there is an 
apparent difference on the record be- 
tween the trespass in the declaration, 
and that which is justified, the distinc- 
tion will take place, and the plea must 
conclude with such an averment. 2 
Lutw. 945, 946. Bxyaiel v. Dyon. And 
at this day in a plea of son assault^ or 
of a licence, it is neither necessary, nor 
very usual, to add an averment of its 
being the same trespass ; but in tres- 
pass for taking goods, an instance can 
hardly be put of a justification in which 
it is not necessary to conclude with that 
averment, although the plea follows the 
day in the declaration. [/] 



[/] Where the defendant justifies un- 
der process, the date of which he must 
of course set out, and which is subse- 
quent to the day laid in the declaration, 
or where he pleads any other justifica- 
tion which requires a statement of dates, 
or is confined to a particular time, and 
It happens that the day laid in the de- 
claration is inconsistent with thosedates, 
or not included in that time, the defend- 
,ant must allege a new day on which he 
avers that the trespass was committed, 
otherwise his plea would be manifestly 
incongruous. Willes, 202. Bell v. JFar- 



deU* And in such case he must either 
traverse all other days, or conclude his 
plea with an averment of qua est eadem; 
but if he do both, the plea will be bad 
on special demurrer. If he follows the 
day in the declaration, which he ought 
always to do, unless he thereby renders 
his plea incongruous, it should seem 
that the averment of qua est eadem can 
never be necessary ; but as it does no 
harm, the present practice is, to add it 
in almost every case, the traverse of all 
. other days having fallen into disuse. 
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So the flace alleged in the declaration 
in assault and battery, or trespass for 
taking goods is immaterial, being only 
laid for a venue ; and unless the justifi- 
cation be local, the defendant is bound 
to follow it ; for if he justify at another 
place, either with or without a traverse 
of the place in the declaration, the plea 
is bad on a special demurrer. Co. 
Litt. 282. b. 1 Saund. 85. Wright v. 
RavMCOt ; and the rule is the same in 
actions upon the case> assumpsits on 
parol promises, and in many 'other tran- 
sitory actions. Thus, where in trover 
and conversion of six oxen in London y 
the defendant pleaded that he seized 
them as waifs in the manor of D. in 
Euexy and traversed that he was guilty 
in London ; it was adjudged that the 
plea was bad, because it did not contain 
any local matter to make the place mate- 
rial. Cro. Eliz. 174. Bullock v. Smith, [m] 
And where in false imprisonment at 
Bristol^ the defendant justified arrest- 
ing the plaintiff at Gloucester under a 
commission of rebellion, and traversed 
the imprisonment at Bristol^ the plea 
was held bad, because the matter of the 
justification was transitory, and not lo- 
cal, and therefore the defendant ought 
to have justified in the place where the 
action was brought. Ibid. 184. Cotu- 
leigh V. Edwards, So where in assault 
and battery in London, the defendant 
pleaded son assault at D. in the county 
of 8. and traversed that he was guilty 
in London ; on demurrer it was ad- 
judged that the plea was bad, because 
the defence being transitory, the defend- 
ant could not plead it in another place, 
and traverse the place where it was al- 
leged. Ibid. 842. Pnrsfi v. Hutchings. 



See further, 1 Lutw. S45. Pyke v. Put- 
leyn. Ibid. 618. Treenev. Hiccox^^ib 
exception. 2 Lutw. 1437, 1438- 
Searley. Darford. S. C. 1 Ld. Raym. 
120. 3 Lev. 113. Bridgeioater y. 
BetheKoay. 1 Leon. 39. Qjueen v. Ld. 
Vaux. 2 Mod. 271 . Barker v. Warren. 
Carth. 326. Martin v. Wihford. But 
where the cause of the justification is 
local, as if in an action of false impri- 
sonment in Middlesex, the defendant . 
justify as constable of the vill of B. 
in another county, or in another place 
in the same county, arresting the plain- 
tiff for a breach of the peace ; or as a 
justice of the peace in another county ; 
or justify damage feasant, or because 
the defendant offered to enter into his 
house, in another county, or in another 
place in the same county ; the defendant 
must traverse the county of Middlesex, 
and not rest, there, but also traverse 
every other county or place except that 
which his justification is confined to. 
As where in trespass for taking goods 
in London, the defendant pleaded that 
he let a dwelling-house in St. Paul, 
Covent Garden, to the plaintiff, and 
distrained the goods for rent, and tra- 
versed that he was guilty in London, or 
elsewhere out of St. Paul, Covent Gar- 
den : and upon demurrer the traverse 
was held ill, because the defendant might 
be guilty in another house within Covent 
Garden. 1 Sid. 293. It seems the 
form of the traverse ought to have 
been, " Without this, that he the said 
" A. (the defendant) is guilty of the 
<< said trespass in London aforesaid, 
** or elsewhere, except in the said dxvel* 
•* ling-house in St. Paul, Covent Gar- 
" den aforesaid.'* See also Co. Litt. 



[m] It was held, in fact, that the plea 
was bad, for tliat it amounted to the 
general issue. Had the action been 
trtspau for taking the cattle, the plea 

Vol. IL Part L 



would have been good, as may be col- 
lected from the rest of the note : for 
the cause of justification as to the taking 
would plainly have been local. 
C 
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^2. b. Cro* Eliz. 167. Smkh v« Hillier. 
Ibid. 504. Thomsony. Clerk. Ibid. 705. 
Peacock V. Peacock. Ibid. 84-2. Purset 
V. Hutchingi. 3 Lev. 227. Bodle v. 
WUkim. Cre. Jac 4'5, Wadkurst v. 
Damme. Cro.Jac. 372. Bateman v. 
Woodcock. 2 Lutw. 1437. Srarfe v. 
Darford. There seem to be two grounds 
for this strictness in the plea ; one is, 
that it may appear to the court that 
the defendant acted under the authority 
of law; and the other is to ascertain 
with correctness the place of the justifi- 
cation, that it may be known where 
the venire Jaciat is to be awarded ; and 
yet the traverse added to the plea seems 
to be an immaterial one, for the plaintiff 
cannot take issue on the traverse, but 
must either answer the cause of justifica- 
tion, or traverse it, according to circum- 
stances ; which proves that it is an im- 
material traverse. 1 Ld. Raym. 121. 
Searle v. Darford. S. C. 2 Lutw. 
1438. [ri] In the same manner it is ne- 
cessary in the present practice of chang- 
ing the venue on motion, that the affida- 
vit in support of the application should 
be positive that the plaint ifTs cause of 
action arose in the county of A. (to 
which the venue is sought to' be 
changed) and not in the county of B. 
(where the venue is laid), or elsewhere 
out of the county of A. ; for if material 
evidence arises in two counties, the 
venue may be laid in either, or in a 
third county, and the court will not 
change it, because the usual and neces- 
sary affidavit cannot be made ; and this 
is the ground of the rule, that if the 
plaintiff will undertake to give some 
evidence of the matter in issue in the 
county where the action is laid, the 



court will not change the venue. 
2 Salk. 669. Anon. 1 Wils. 178. Her- 
ring V, Durani. 2 Term Rep. 238. Scott 
V. Brest. Ibid. 275. fVatkins v. T<yivers. 
7 Term Rep. 583. Mayor of London 
V. Cole. 7 Rep. 1. Bulwers case, [o] 
The reason why the defendant, when his 
justification consists of transitory matter, 
is bound to follow the place in the de- 
claration and cannot traverse it, seems 
to be, because he would otherwise be 
able to change the venue in a transitory 
action to any county he likes, in sub- 
version of an ancient principle of law, 
'which allows the plaintiff to lay the 
venue in such an action in any place he 
pleases. Co. Litt. 282. b. 1 Lutw. 
14. Marshall v. Burnet. And on the 
other hand, the reason of traversing the 
place in the declaration when the justi* 
fication is local, we have seen, is, be- 
cause the defendant by this means may 
change the venue to the place alleged 
in the plea ; for if issue be joined on 
the cause of the justification, and the 
locality of it be admitted thereby, then, 
according to another ancient principle 
of law, the venue must come fi:om that 
place, whether it be in the same county, 
or in another ; and if the cause be not 
tried there, the judgment at the common 
law was erroneous. Thus in Cro. 
Eliz. 261. Ford v. Brooke f cited in 
1 Saund. 247. Crajl v. Boite, where 
in an action of slander for perjury at 
Dale, in Essex, the defendant justified 
that the plaintiff was perjured at H^est' 
minster^ and the venue was awarded 
to be from Westminster in Middlesex. 
So where in an action for calling the 
plaintiff a thief at Dale^ in EsseXf 
the defendant justified because the 



[n] This seems to be a mistake ; the 
plaintiff has his election either to take 
issue on the defendant's traverse, or to 



traverse the defendant's justification. 
See 1 Saund. 22. n. (2). 

[o] As to changing venuts^ see 
1 Saund. 74. and the notes there. 
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plaintiff had coauniued a robbery at 
Sale in the same couiUy, the plaiatiff 
repjiedy&c. de injuria BuApropri&absquet 
^c the venue was awarded to be from 
Sale. Ibid. 870. Clerk v. James. AUo, 
where in error on a judgment in case for 
words' laid to be spoken at B. in the 
county of Salop^ the defendimt pleaded 
he spokp them as a witness upon his 
oath on an issue tried at C. in the county 
of Somerset ; the plaintiff replied, de 
infurid sud proprid, &c* and the cause 
being tried by a venire at B. the error 
was that it ought to have been by a 
visne of C. where the justification arose ; 
and it was held clearly to be a mis-trial, 
and not aided by the statute of jeofails, 
wherefore the judgment was reversed. 
Ibid. 468. Bcfvtyers case. S. C. Moor, 
410. But where the matter of the 
local justification is false, being pleaded 
merely for the purpose of drawing the 
trial to that place, the plaintiff may 
traverse it, and the issue is to be tried 
in the county where the action is laid. 
As where in fislse imprisonment in the 
ward of F. in London^ the defendant 
justified under a judgment and writ of 
execution in Sandwich in Kentf end 
the taking and imprisoning there, and 
traversed his being guilty in London; 
the plaintiff replied that the defendant 
was guilty in London^ and traversed 
that there is any such record in Sand* 
wch. Moor, S50. Paramour v. Verwold. 
S. C. Pop. 101. S. C. Cro. Eliz. 418. 
S. P. 2 Lutw. 1438. But the law has 
been altered in these respects by the 
statutes 16 & 17 Car. 2. c. 8. and 4 Ann. 
c. 16. s. 6.; by the former of which 
it is enacted, that after verdict no 
judgment shall be arrested or re- 
tersed, for that there is no right venue, 
so as the cause of action were tried by a 
jury of the proper county or place where 
the action was laid ; and the latter 
statute directs that the venire facias 
shall be awarded out of the body of the 



county where sOch issue is triable. It 
was adjudged in the above-mentioned 
pase of Crqfl v. Boite^ and which has 
been adhered to ever since, that where! 
an issue, joined on a local justification 
in the county of Oxford^ was tried by 
a jury of London^ where the action was 
laid, this mis-trial was aided by the said 
statute of Charles the 2d. The statute 
of Ann having thus abolished all dis« 
tinction of venues, and extinguished the 
doctrine of mis-trials in the same county ^ 
and the statute of Charles the 2d. having 
also remedied after verdict an erroneous 
award of the venirejddas into another 
county^ it follows, that the defendant 
cannot compel the plaintiff to try the 
cause in the county where the matter of 
the justification arose. Hence it hath 
been the constant practice for a great 
length of time past to try the cause in 
the county where the venue is laid in 
the declaration. The grounds and rea- 
sons of the dilEBrent manner of pleading, 
when the justification is transitory and 
when local, which were founded upon a 
solid and substantial point of law, being 
put an end to by these statutes, it is now 
reduced to mere form ; and the court, 
as in other cases of form, will not lend 
a willing ear to captious objections to 
the plea, but will perhaps think that 
the averment of its being the same tres* 
pasSf which includes in itself a traverse 
of the place in the declaration, is suffi- 
cient at this day without the addition 
of a formal traverse of it. However it 
is proper and safe to adhere to the usual 
form, for probably the court will feel 
themselves bound by the course of pre- 
cedents, as their predecessors did in a 
former case ; where, in trespass, which 
was laid at Hereford^ in the county of 
Hereford^ for taking the plaintiff's cattU 
and driving them away, and converting 
them to his use, the defendant pleaded 
not guilty as to the conversion, and as 
to the taking and driving them away 
C 2 
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justified 88 bailiff of the manor of A. 
and that such proceedings were had in 
the court of the manor, that a distringas 
issued directed to the defendant, who 
by virtue thereof distrained the plain- 
tiff's cattle to enforce his appearance 
at the manor court, and concluded quts 
est eademiransgresnOf without traversing 
the place laid in the declaration. The 
court, afler two arguments upon a spe- 
cial demurrer for want of a traverse, gave 
judgment that the plea without a tra- 
verse was not an answer to the trespass 
at Hereford, and Lee C. J. cited Cro. 
fiUz. 705. which says that a traverse is 
necessary, and thought the plea bad in 
.substance. Wright J. was of the same 
opinion ; but Denison J. doubted whe- 
ther it was bad in substance, though he 
was clear it was so in form, and that 
being shewn for cause of demurrer, 
judgment was given for the plaintiff, [p] 
When the trespass in the plea appears 
on the record to be the same trespass 
with that in the declaration, or is alleged 
to be 80 by an averment of its being 
the same trespass, and the plaintiff 
traverses the cause of justification, he 
thereby admits it to be the same tres- 
pass, although in fact it be a different 
one ; and the plaintiff cannot afterwards 
give evidence at the trial that the tres- 
pass in the plea is a different one from 
that which he intended in his declara- 
tion ; he is estopped by his admission ; 
for instead of traversing the matter of 
the plea, he ought to have denied the 
averment of its being the same trespass. 



This seems to be the foundation of a 
new assignment ; as where a licence, or 
son assault is pleaded, and the defend- 
ant has *in the former case exceeded 
the licence, and in the other, had once 
beat the plaintiff in his own defence» 
but aflerwards beat him without any 
reason, and there is only one count in 
the declaration ; the plea in plain lan- 
guage is, ** you -gave me a licence to 
" cut down trees," or, " you assaulted 
" me, and I beat you in my own de- 
** fence, which I had a right to do, 
** and that is the trespass tfou complain of 
" in the declaration:'* if the plaintiff 
deny the licence, or that he assaulted 
the defendi^it, he admits that the tres- 
pass in the plea is the same with that 
in the declaration ; therefore if the de- 
fendant prove a licence from the plain- 
tiff to cut down trees, or an assault by 
him on the defendant, at any time; 
(the day being immaterial, as we have 
already seen, in the plea as well as in 
the declaration); the plaintiff will not be . 
allowed to shew in evidence, that the 
trespass he intended in the declaration 
was for cutting down trees at another 
time^ without his licence, or a battery 
at another time when he did not assault 
the defendant. \_q] The same observa- 
tion will be found to apply to most 
cases where a new assignment is held 
to be necessary; though in many of 
them, consisting of intricate and per- 
plexed facts, the reason does not ap- 
pear so obvious. 



[;/ 1 This is the case of Benjamin v. 
HotoeU. 1 Wils. 81. There seems to 
be no good reason why the averment of 
quiE est eadem should not be considered 
B good traverse of the place in the de- 
claration, as much as it is of the time. 
If it be so considered, another conse- 
quence seems to follow, which the 
learned Serjeant does not appear to have 



contemplated, namely, that the addi- 
tion of a traverse will render the plea 
liable to a special demurrer, as it does 
where the time in the plea varies from 
that in the declaration. The safest 
way, therefore, at present, is to omit 
the quee est eadem^ and add the traverse. 
[^] As to pleading a licence, see 
1 Saund. 300 a. note. \_g] And as to 
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Jefireson, executor of Jeffreson, against Morton, 
aad Dawson, and others, Tertenants of Yarmay. 



Easter, 21 Car. II. Roll. 291. or 201. 



England, 
to wit. 



ITIE it remembered, diat Sir Orlando Bridgman^ 
•^^ bart keeper of the great seal of our said lord 
the now king of England^ &c« on Monday in three weeks 
of Easter^ in the same term, before our said lord the king at 
Westminster^ with his own hand delivered here, into the court 
of our said lord the king, a certain record (1 ) had before our 
said lord the king in his chancery at Westminster^ in the 
county of Middlesex^ in these words : Pleas before our lord 



Case 2. 



Jbffreson 
V. Morton 
and others. 



Scire fadas by 

upon arecog- 
n ifunf^y in 
chancery 
againit theter- 



decsofthe 
conuior. 



(1) Though the plaintiff should die 
toithin a year after he has obtained judg- 
ment, his personal representative cannot 
have execution against the defendant 
without a scire facias. Fitz. Execution. 
143. where scire facias seems to be in- 
serted by mistake instead o^ferifadas. 
15 H. 7. 16. b. 1 Roll. Abr. 900 (P.) 
pi. 1, 2. ; nor, in case of the death of 
the defendant within that period, can the 
plaintiff have an elegit under the statute 
of Westminster 2d. c. 18. against his 
lands in the hands of his heir, or terre- 
tenants, or generally any other execution 
without a scire facias against his heir and 
terre-tenants, or personal representative, 
although he may in some cases have a 
Jierifadas against his goods in the hands 
of his executor, as we have already seen. 
See 1 Saund. 219. e. f. Wheatley v. Lane. 
So where the conusee clies within a year, 
his executor cannot have an elegit upon 
a recognizance at commpn law without 
a scire facias ; nor, if the conusor dies 
within that time, can the conusee have 



an elegit against his heir, or terre-te« 
nants, without such writ, F. N. B. 597* 
D. ; the rule being, that where anew 
person, who was not a party to a judg- 
ment or recognizance, derives a benefit 
by, or becomes chargeable to, the exe-^ 
cution, there must be a scire facias to 
make him a party to the judgment, or 
recognizance. 1 Ld. Raym. 24>5. Pen^ 
oyer v. Brace. S. C. 1 Salk. 319, 320. 
2 Ld. Raym. 768. Qfuen v. Ford. 
2 Inst. 471 . At the common law, if the 
plaintiff did not sue out execution rnithin 
a year and a day after judgment in per* 
sonal actions, or recognizance acknow* 
ledged, he could not have a «areyacta«, 
but the plaintiff or conusee was obliged 
to bring an action of debt on the judg-> 
ment or recognizance. This being a 
tedious process, the statute Westminster 
2d. (13 Ed. 1.) c. 45. gives a scirefa* 
cias upon a judgment in personal actions^ 
and upon a recognizance, after a year 
and a day ; but a scire facias lay at the 
common law after that time on a judg; 



the point respecting an assault at an* 
other time, see 1 £sp. 38. Handle v. 
WM. As to traversing and new-as- 



signing at the same time, see 1 Saund. 
300. and the notes there. 
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Jeffreson 
V. Morton 
and others. 



Scira fiicias. 



K. y. 

into ncogni- 
zaDce to T. ] 



the now king in his chancery at Westminster^ in the county of 
Middlesex^ of the term of the Holy Trinity, in the 20th year 
of the reign of our lord Charles the 2d, by the grace of God, 
of England^ Scotland^ France, and Ireland, king, defender of 
the faith, &c. Middlesex, to wit Our lord the king has 
sent to the sheriflT of the county of the Middlesex his writ close 
in these words, to wit : Charles the 2d, by the grace of God 
of England, Scotland, France, and Ireland, king, defender of 
the faith, &c to the sheriff of Middlesex greeting, whereas 
on the 1 6th day of August, in the 12th year of our reign, 
Robert Yaraoay, citizen and merchant-tailor of London, ap- 
pearing personally before us in our chancery, acknowledged 



meat in a real action. 2 Inst. 469. Co. 
Litt. 290. b. 291. and Lord HoU seems 
to have been of opinion, that a scfVe 
Jacias might always have been sued out 
upon ajudgment in personal actions after 
a year and a day. 1 Salk. 258. Withers 
V. Harris, [a] It is called a scire Jacias 
fVom these essential words in the writ, 
** quod Bcirefaciaaprefat* 3r.(thedefbiid- 
** ant) quod sit coram, &c. ostensurus si 
** quid pro se habeat autdiceresciatquaref 
** &c*' whence it appears that the 
defendant or conusor is to be warned 
to pleadin bar of the execution; aiid there- 
fore a release of all executions is held to 
be a good plea ; it is also considered in 
the nature of an action, and therefore a 
release of aU actions is a bar to it ; for 
whenever the defendant may plead to 
any writ, whether original, or judicial 
as this writ is, it is in law an action. 
Co. Litt. 290. b. 291. 3 Mod. 189. 
Obrian v. Ram ; and the plea may pray 
]udgmentif the plainCtff ought to have or 
maintain his action, 2 Wils. 251. Grey 
V. Jones. 2 Black. 1227. Pulteney 
V. To^nson. I Term Rep. 268. Fenner 
V.Evans. 2 Term Rep. 46. Winter v. 
Kretchman : see also Skin.682. Woodyeer 



V. Gresham. If execution be sued out 
after the year and day without a scire 
facias, it is not void, but voidable only 
by writ of error. 3 Lev. 40*. Patrick 
V. Johnson. 1 Salk. 261. Howard v. 
Pitt, in which RusseVs case, 4 Leon. 
197. to the contrary is denied. If a 
recognizance be acknowledged in chan- 
cery, that is, in the ordinary legal court 
there, it may hold plea of a scire facias 
to have execution ; but if issue be joined, 
or there be a demurrer to part, and issue 
on the residue, the chancellor delivers 
the whole record to the court of K. B. 
but not to any other, and judgment is 
given there upon the demurrer as well 
as upon the issue. Latch. 3. Blaxton*s 
case. 1 £q. Cas. Abr. 128. And it 
is not necessary the issue should be tried 
at bar, it may be tried at Nisi Prius. 
Cro. Car. 313. Eyres v. Taunton. From 
the words " with his own hand," it 
seems, the chancellor formerly used to 
deliver the record to the court of K. B. 
himself; but the present course is to de- 
liver it by the clerk of the petty bag; 
for what is done by his officer may be 
said to be with the proper hand of the 
chancellor, 1 Eq. Cas. Abr. 129. [6] 



[a] 2 Salk. 600. S. C. 2 Ld. Raym. 
^6. S. C. 



[6] See further as to scire facias, 
post, 71 a. and the notes tlierc. 
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himself to owe lo Jbhn Jeffresorij of High Holbarrti in your 
county, esq. 4000/. of lawful money of England^ which he 
ought to have paid him on the feast of Si. Bartholomew the 
apostle then next following, as appears to us by an inspection 
of the rolls of our said chancery, and did not pay the same to 
the said John in his life-time, or, after the death of him the 
said John, to John Jeffreson, gent executor of the last will and 
testament of the said John Jeffreson deceased, as it is said, we 
command you that, by good and lawful men of your bailiwick, 
you make known to the said Robert, that he be before us in 
our said chancery in three weeks from the day of the Holy 
Trinity next coming wheresoever it shall then be, to shew if 
he have, or can stiy any tiling for himself why the said 
money (2) ought not to be levied of his lands and chattels, and 
delivered to the said executor according to the force, form, 
and effect of the said recognizance, and that you have there 
the names of those by whom you shall so cause it to be made 
known to hira, and this writ. Witness ourself at Westminster, 
the 26th.day oi May, in the 20th year of our reign. 

At which said three weeks of the /fo^ Trinity, before our said 
lord the now king in his said chanqery here, to wit, at Westminster 
aforesaid, comes the scud John Jeffreson, the now plainti£^ by 
John Wilkinson, his attorney, and the sheriff of the county of 
Middlesex aforesaid, to wit. Sir Dennis Gauden, knt. and Sir 
Thomas Davies, knU now here returns that the said Robert is 
dead ; whereupon our lord the now king sent his other writ 
close directed to the sheriff of Middlesex aforesaid, in these 
words ; Charles the 2d, by the grace of God o{ England, Scot* 



Jeffresok 
V. Morton 
and others. 



Sheriff com- 
manded to warn 
R. 



Sheriff returns 
that R. is dead. 



(2) The scire Jacias ought to con- 
clude quare executiojieri nan debet, and 
if the words ** nan debet *' are omitted, 
it is said, the writ is bad and not amend- 
able. 2Luiw.l2Sl,l282.Baxterv. Peach, 
S Keb. 190. Manel and Coltloe'a case. 
If the defendant dies aflerjudgment, the 
conclusion of the scire Jacias against his 
personal representative must be accord- 
ing to the situation of the cause at the 
time of his death ; as where the defend- 
ant died after interlocutory judgment 
and damages assessed on a writ of inquiry , 
but before final judgment, the conclu- 
sion of the scire Jacias against his execu- 



tor must not be to shew cause toherefore 
a new xorit of inquiry should not be 
awarded ; for the damages were assessed 
before the defendant's death, and the 
writ would therefore be quashed ; but 
it ought to be, why the damages assessed 
should not be adjudged to the plaintiff. 
1 Wils. 243. Goldsworthy v. Southcott. 
If the defendant had died after the 
award of the writ of enquiry, and before 
the execution of it, the conclusion must 
be why the damages ought not to be 
assessed and recovered by the executor. 
LUl. Ent. 647. 

C 4 
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•^^??'^^soN landj France, and Ireland^ king, defender of the faith, &c to 
and others/ ^^^ sheriff of Middlesex greeting, whereas on the 16fli day of 
^ " ' ' Aiigiist, in the 12th year of our reign, BxAert Yarway, citizen 
Ariother scire and merchant-tailor of London^ personally appearing before us 
in our chancery, acknowledged himself to owe to John Jeffre^ 
[ 7 ] sonj of High Holhomj in your county, esq, 4000/. of lawful 
money of Englandj which he ought to have paid to him on 
the feast of St. Bartholomew the apostle then next following, 
as appeared to us by inspection of the rolls of our said chan- 
cery, and had not paid the same to the said John in his life- 
time, or, after the death of him the said John, to John Jeffre- 
son, gent, executor of the last will and testament of the said 
John Jeffreson deceased, as jt was said, we lately commanded 
you by our writ that, by good and lawful men of your bailiwick, 
you should makeknown to the said Robert Yarvxiy, thatheshould 
be before us in our said chancery, at a certain day now past, 
wheresoever it should then be, to shew if he had or could say 
any thing for himself why the said money ought not to be 
levied of his lands and chattels, and delivered to the said execu- 
tor according to the force, form, and effect of the said recog- 
nizance ; and that you should have there the names of those 
by whopi you should so cause it to be made known to him, 
together with our said writ : at which day, in our said writ 
contained, you returned to us in our said chancery that the 
said Robert is dead, as by the return thereof remaining of 
record on the (3) files of our said chancery more fully appears, 
therefore w^ command you that, by good and lawful men of 
your bailiwick, you makeknown to tlieheir(4) ofthe said Robert, 



(3) The reason of using this word is, turned that the heir has no lands, the 
because the legal proceedings of the writ may proceed against the tenants of 
court are not enrolled as in the courts of the lands without him, F.N.B. uhi 
common law in rolls, but remain onjiles supra : and it maybe either against the 
in the office ofthe petty bag, 4 Inst. 80. tenants of the lands generally, without 

(4) It is the usual way to join the naming them, or against them by name, 
heir and tenants of the lands [c], or, as F. N. B. ubi supra. 2 Salk. 600. J^roc- 
they are generally called, terre-tenants tor v. Jokfuon ; but the former is ihe 
in the writ oi scire facias. R N. B. 597, best form, and is now constantly used, 
note (a) Cro. Eliz. Sy6. Heydons case, for if the plaintiff undertake to name 
Cro. Car. 295. Eyres v. Taunton. 2 Salk. them, he must name them all, and if he 
598. Panton v. HaU. Lill. Ent. 384, do not, those who are named may plead 
385; but it is said, that if it be re- in abatement. Comb. 282. Berisfordr. 



[c] As to what is meant by "tenants ofthe lands," see post, note [y]. 
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and also to the tenants of the lands and tenements which 
were of the said Robert at the time of thie recognizance afore^ 
said, or at any (5) time after, that they be before us in our 
chancery in Uiree weeks from the day of St. Michael next 
coming, wheresoever we shall then be, to shew if they have 
or can say any thing why the said 4000/. ought not to be le- 



JsfFRBSON 

V. Morton 
and others. 

V-— V f 

Sbcnff com- 
numdedtowim 
tlie heir and ter- 
tmumtiof R.Y. 



Cok. The writ, whether on a judgment 
recovered against the ancestor, or a re- 
cognizance acknowledged by him, which 
is in th& nature of a judgment, may 
also be brought against the heir without 
the tenants of the lands ; the plaintiff, 
however, cannot have execution against 
the heir of any more than a moiety of 
the lands which were his ancestor's at 
the time of the judgment or recogni- 
sance, or after. For it is held, that the 
heir is chargeable as tenant of the landsy 
and not as heir, and that an action of 
debt does not lie against him on the 
judgment or recognizance, as it does on 
the bond, of his ancestor, but a icire 
Jaeias only to have execution of the an- 
cestor's lands in his hands. 3 Rep. 12. 
Sir W. Harhert*% case. Dy. 271* a. 
pi. 25. Sir W.Jones, 87, 88. Bowyery. 
Riviit. S. C. 3 Bulst. 317. Palm. 419. 
Poph. 153. And as the execution which 
the plaintiff, or conusee, is intitled to sue 
out against the tenant of the lands, is a 
writ of elegit by virtue of the statute of 
WeOminster 2d, (13 Edw. 1.) c. 18. by 
which no more than a moiety of the 
lands is delivered by the sheriff; there- 
fore the execution against the heir, who 
is liable only as tenant of the lands, must 
necessarily be the same. And as when 
execution is taken out against the ances- 
tor in his life time, the plaintiff or conu- 
see can extend only a moiety of his lands 
by the writ of elegit, so the execution 
is the same after his death ; for the scire 



Jaeias is merely for the purpose of 
enabling the plaintiff or conusee to sue 
out execution against the lands of the 
ancestor in the hands of the heir, which 
he is prevented from doing by the death 
of the ancestor; see Skin. 682. Wood'^ 
yter v. Gresham ; but it does not alter 
the nature of the execution any more 
than it does the nature of the debt. 

2 Atk. 608. Stikman v. AskeUnon. S. C. 
Amb.l3 — 17* Another reason assigned 
is, tliat the heir is not named either in 
the judgment or recognizance; the form 
of the judgment being, that the plaintiff 
do recover his debt, or his damages as* 
sessed, and of the recognizance, that he 
is content, and grants that execution shall 
be made of his lands and tenements. 

3 Rep. 12. b. Sir W. Harberi's case. 
3 Bulst. 32 1 . Bojj^r v. ReveU ^erDodde- 
ridge J. And though the heir plead a 
false plea to the scire Jaeias^ it does not 
vary the execution, for the remedy given 
by the statute of fVesifninster 2d cannot 
be enlarged or altered by the plea of 
the heir, or tenant of the lands. Sir 
W. Jones, 87» 88. Carth.93. Brand" 
tin v. MiUbank. S. C. Comber. 162. 
However in some respects the hehr 
is considered as such ; Ibr if he be an 
infant, he may to the writ of scire 

facias pray his age, and the parol will 
demur. 3 Rep. 13. b. Sir W. Harberfs 
ctae.[d] 

But if an action be brought against 
the heir on an obligation made by his an- 



[flf] So the parol will demur, in case tion against an infant devisee under the 
of an action against the heir upon the stat. 3 W. & M« c. 14. s. 2. 4 East, 
bond of his ancestor ; but not in an ac- 485. Flasket v. Bedfy* 



la 



jsffreson 
©. Morton 
and others. 



JefirespD versus Morton and others. 

vied of the lands and tenements which were of the said Bcberi 
at the time of the said recognizance^ or at any time after, and 
delivered to the said executor according to the force, form, 
and effect of the said recognizance (6), and have there the 



cestor in which he has bound his heirs^ 
the heir is not charged as tenant of the 
lands, but as a debtor in the debet and 
detinet; for if he be charged in the de^ 
tinet only, it was error at the common 
lawy but IS now aided after verdict by 
statute 16 and 17 Car. 2. c.8.; and in 
case judgment is given against him, the 
<i»hcle of the land descended which he 
was seised of at the time of suing the 
original writ, or filing the bill, may be 
delivered to the .plaintiff in execution, 
though the plaintiff was not intitled to 
have any part of the land in execution 
against the ancestor himself. [«] Dy. 
373. b. Plaw.441. Davyw.Pepys. 3 Rep. 
12. a. Sir W, HarbeH'% case. Sir W. 
Jones, 87. Bowyer v. RiviU. S. C. Pop. 
153. 2 Atk. 608. SHleman v. Ashdofoon. 
See the form of the extent against an 
heir. Tidd. Prac. Forms, 356. And the 
reason seems to be, because the common 
law allowing an action of debt against 
the heir on the bond of his ancestor, and 
the executor being intitled to the whole 
of the personal estate, the plain tiff would 
derive no fruit from his action, unless 
he could take the real estate in execution. 
3 Rep. 12. a. And as the obligee may 
sue either the heir or executor, the heir 
cannot plead that there is an executor, 
and that he has assets. Bro. Assets per 
Descent. 33. Plow. ^9. b. Bavy v. 
Pepys. Dy. 204.b. 3 Lev. 189. Da- 
vies V. Churchman. 2 Atk. 426. 1 P. 



Will. 203. The heir, however, is not 
liable any further than to the value of 
the land; and therefore to an action 
against him on the bond of his ancestor, 
the heir may plead payment by him to 
other bond creditors, before die com- 
mencement of the action, to the full va- 
lue of the lands. 1 Str. 665. Buckley v. 
Nightingale. [J^ But in order that the 
heir should be no further liable, it is ne- 
cessary for him to confess the action, and 
shew the certainty of the assets. Plow. 
440. Davy v. Pepys. 2 Roll. Abr. 71. 
I Str. 665. (the form of the plea, and 
of a prayer of judgment for the assets 
confessed, together with an award of an 
inquiry of the annual value of them, and 
of the writ of inquiry, may be seen in 
Rast. £nt. 172. b. 173. a. Lib. Plac. 
173, 174.) For if issue be taken on the 
quantity of assets, and it be found that 
the heir has other lands by descent, 
7Mod.44. Smithv.Angd; or if he plead 
a fact which he knows to be false, and it 
be found against him ; as where he says 
that he has nothing by descent, and the 
jury find that he has somethings however 
small it may be, and insufficient to dis- 
charge the debt, the plaintiff is intitled 
to a general judgment for the debt, da- 
mages, and costs, and to sue out the like 
execution against him as on a judgment 
for his own debt ; and therefore the plain- 
tiff may have a capias ad satisfaciendum^ 
fieri facias^ or an eUgit for a moiety of 



[e] That is, at common law ; for by 
the Stat, of Westminster 2d, he might 
have had an elegit against the ances- 
tor. 

[jT] But he cannot plead that he has 
laid out money beyond tlie amount of 



the rents in repairs of the premises de* 
scended ; and quare^ whether the plea 
would be aided by an averment that the 
repairs were necessary. 1 T. R. 454. 
Shelelworth v. Neville. 
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names of those by whom you shall so cause it to be made Jeffrbson 

known to them, and this writ: witness ourself at Westminster^ ^* ^^^J^^ 
,,'.,, ^ and others, 

the 10th day oijunej m the 20th year of onr reign. 

At which said three weeks of 5^. Michael before our said 



an the lands which the heir is seised of 
whether by descent or otherwise. Plow. 
440. Davy V. Pepys. 2 Leon. 1 1 . Hinde 
and Zyon's case. 2 Roll. Abr. 70. {C.) 
pi. 2. Dy. 149. a. Sir W. Jones, 87. 
Bfmyer v. Rivitt. So it is where the 
heir pleads payment by a co-obligor. 
Carth.93. Brandlin v. MiUbank. S.C. 
Comb. 162., or pleads a bad plea, 2 Ld. 
Raym.78S. Smithy. AngeU. S.C.lSalk. 
S54. 7 Mod. 40. 3 Bac. Abr. 80. ; but 
it seems certain, from the present libe- 
rality of the courts, that the defendant 
would be permitted to amend his plea, 
if the defect arose from mispleading, 
and tlie plea be an honest and fair One. 
And a special judgment, that the plain- 
tiff shall recover the d^bt, damages and 
costs, to he leoied out of the lands de- 
scendedf given without the plaintiff's 
consent, is erroneous. 2iloll. Abr. 7 1 • 
pi. 8, 9. 2Ld.Raym.786. Sntithv.ArigeU. 
There is some difference of opinion with 
respect to the nature of the judgment 
when obtained against the heir on de« 
murrer, or by default. In Batoyer v. 
RvoiUy Sir W.Jones, 88. S.C. Poph. 
15S.9 it is laid down, " that though the 
** judgment against the heir be a gene- 
** ral one when he pleads a false plea, 
" yet if the judgment be by confession^ 
^* nil dicitf or non est informatus, it must 
'* be only of the assets descended,'* and 
the same is held in Dy. 81. a. Luson's 
case. Finch's Law, 384. Bnt in Davy y. 
Pepys, Plow. 440., it is said, <* that if 
** die heir do not confess the action, 
** and shew the certainty of the assets, 
** but pleads that he has nothing by de- 
" scent, or if judgment be given by 
** default^ or nil dicit^ or confession^ or 
** on any other maker or ground what' 



** soever, without confessing and shew- 
" ing the certainty of the assets, the 
** plaintiff shall have execution of his 
« other lartd, or of his goods, or of his 
** body, as he should have for the debt 
" of the heir himself on his own bond." 
ATid the same law is holden in the fol- 
lowing authorities. 2 Roll. Abr. 70. (C.) 
pi. 2, S, 4, 5. 2 Roll. Abr. 71. (D.) 
pi. 1. Moor, 522. Barker v. Borne* 
8. C. Cro. Eliz. 692. Dy. 81. a. in 
margin. 2Atk. 205. Kinastonr, Clark. 
2 Ld. Raym. 786. Smith v. AngeU. 
S. C. 1 Salk. 354. 7 Mod. 44., in which 
last case Lord Holt says, ** that the 
" authority of Davy v. Pepys has been 
<< murmured at, but there is not a word 
«* of it which is not good law." And 
the better opinion seems to be agreeable 
hereto, and indeed it appears to be con- 
firmed by the legislature itself; for by 
the statute of frauds, 29 Car. 2. c. 3. 
s. 11. it is provided, *^ that no heir who 
<* is chargeable by reason of any estatd 
** or trust made assets in his hands by 
'* that act, shall by reason of any kind 
•* of plea, or confession of the action, or 
** suffering judgment by nient dedire, or 
** any other matter, be chargeable to 
** pay the condemnation out of his own 
** estate ; but execution shall be sued of 
" the whole estate so made assets in his 
'< hands by descent» in whose hands so- 
*' ever it shall come after the writ pur- 
** chased, in the same manner as it is to 
** be at and by the common law, where 
*< the heir at law pleading a true plea, 
** judgment is prayed against him there- 
<• upon :" So by statute 3 Will. & 
Mar. c. 14. s.6. it is enacted, " that if 
"judgment be given against the heir 
^* by confession of the action, without 
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JfiFFREsoN lord the now king, in his said chancery here, to wit, at fVesi^, 
^* ^^^^^^ ^^^ aforesaid, conies the said Jouph JeffresoHf now plaintiff 
by his said attorney, and the sheriff of the county of Middlesex 
aforesaid now here returns, that by virtue of the writ to him 



<* confessing the assets descended, or 
*' upon demurrer^ or nihH dicit, it shall 
** be for the debt and damages without 
** any writ to inquire of the lands, tene- 
^* ments or hereditaments so descend- 
** ed." But a special judgment may 
sometimes be more beneficial to the 
plaintiff than a general one ; for if the 
heir should not have any lands besides 
those which he has by descent, the plain- 
tiff can have only a moietjf delivered to 
him by an elegit on a general judgment, 
whereas he is intitled to the 9ohole on a 
special judgment ; and therefore it is 
holden that the plaintiff may suggest 
that the heir has particular lands by de- 
scent, and pray execution of the whole 
of them. Sir W. Jones, 87* Bamyer v. 
Rixfitt. 2 Roll. Abr. 71, 72. (D.) pi. 3. 
1 Bro. Cha. Cas. 4S0. Arg. The plea of 
nan estjactum of the ancestor is an ex- 
ception to the rule ; for if it be found 
fiedse, it does not alter the judgment, but 
the lands descended only are liable to 
execution. Cro. Car. 4S7. Clothvoorthy 
V. Clothworthy. 

If the heir has a reversion expectant 
on the term or lease ^r years f it is the 
opinion of Lord //oft, which seems to 
be well founded, that he cannot plead 
the term in delay of execution, though 
there are some precedents to that pur- 
pose, as Heme, 307. 1 Lutw. 442, 443. 
Smith V. Boughton. Lib. Plac. 150. 
pi. 106. lStr.665. Bucideyr. Nightin- 
gale; but he ought.to confess assets in 
possession without taking notice of the 
term, the freehold and inheritance 
amounting to such assets ; for the com- 
mon law before the statute of Glocester^ 
6 Edw. 1. c. 11., looked upon a term as 
of no value, and therefore did not pro- 



tect the interest of the termor, but per- 
mitted the tenant of the freehold to 
destroy it by suffering a recovery in a 
real action, though by collusion. 2 Inst. 
321. And the confession of assets in 
possession cannot affect the interest of 
the termor or lessee for years in the 
land ; for if the plaintiff sue out a levari 
JaciaSy the term or lease will be a com- 
plete defence to an ejectment brought 
on the return of the extent. 2 Ld« 
Raym. 784, 785. Smith v. AngdL 
S.C. 1 Salk. 354, 355. S. P. 2 Wils. 49. 
Villers v. Handley. So in a late case, 
where an ejectment was brought on the 
return of an elegit against the defendant* 
who was in possession of the premises 
under a lease for years prior to the date 
of the plaintiff's judgment, the learned 
judge who tried the cause being of 
opinion that the defendant, having a 
legal title antecedent to the plaintiff's, 
ought to prevail, though the defendant 
had received a notice from the plaintiff 
that he did not intend to disturb his pos- 
session, nonsuited the plaintiff, which 
was afterwards confirmed by the court. 
8 Term Rep. 2. Doe v. Wharton, how- 
ever the judgment creditor is not with- 
out his remedy, for he may give the 
tenant notice after the return of the 
levari facias or degit^ to pay him the 
whole or a moiety of the rent, as the 
case may be } and if he neglects or re- 
fuses so to do, distrain for it. 2 Vent. 
328. ' Dighton v. Greenvil. Viner's 
AbridgtwApport. D.4. CampbelTt case. 
But where the heir has only a reversion 
expectant on the li/e of another, he may 
plead it, and the plaintiff may take 
judgment of assets quando acciderint. 
Dy. 373. b. Carth. 129. Kcttm v. 
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directed, by J. B. and J. M., good and lawful men of his baili- 
wick, he had caused to be made known to JoAit Morton^ 
Humphry Wiggan^ and Thomas Richardson, tenants of two 
dwelling houses with the appurtenances in Gratis Inn Lane, 
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Rotoden. 2 Ld. 4[laym. 784. Smith v. 
AngM. Lib. Plac. 208. pi. 218. 

With respect to the declaration against 
the heir, it is necessary to observe^ that 
where the lands have descended front 
the obligor to another toho has died 
seised^ and from him to the defendant, 
the descent must be stated specially, as 
that the defendant is the heir of A., 
(who died last seised) who was the heir 
of the obligor ; and so it must be, 
where there have been several interme- 
diate descents ; for if the declaration 
be against the defendant as heir of the 
obiigOTf and it appear in evidence on the 
plea of riens per discentjrom the ohUgor^ 
that the defendant is heir of the heir of 
the obligor, it is a fatal variance. Thus 
where the declaration was against the 
defendant as brother and heir of the 
obligor, and it being found, on the issue 
of riens per diseent from him^ that he 
died seised in fee leaving a son, who 
entered and died seised without issue, 
leaving the defendant his uncle, the 
obligor's brother, his heir at law ; the 
court gave judgment for the defendant, 
for he had nothing as immediate heir to 
his brother, but to his nephew. Cro. 
Car. 151. Jenk'B case. See Lill. Ent. 
147. So where in debt against the de- 
fendant as heir of B. it appeared in 
evidence, on the issueof riens per diseent 
from B., that he died seised in fee 
leaving the defendant his daughter, and 
his wife with child of a son, who was af» 
terwards bom and lived an hour after 
his birth, it was held that this evidence 
did not support the issue, for the 

defendant had nothing from the fa- 



ther the obligor, but the lands came 
to her by descent as heir of her bro- 
ther, who toas last seised. 2 Roll. Abr. 
709. pi. 62. S. C. cited in S Mod. 256. 
KMow V. RorodenJ And so is Dy. 
S68. a. [^] But if the intermediate heirs 
have not had actual seisin of the fee 
which descended from the obligor, it 
seems unnecessary to notice them in 
the declaration ; as where A. being 
seised in fee bound himself and his heirs 
in a bond, and having two sons, B. and 
C, limited the estate to himself for life, 
remainder to B. his eldest son in tail, 
reversion to his own right heirs, and 
died ; B. entered and died, leaving a 
son D., who died without issue, upon 
whose death, the estate tail being ex- 
tinct, the reversion came into possession, 
and descended in fee on C, the young- 
est son of A., who was the heir as well 
of D. as of A. ; in debt against C. on 
this bond, the plaintiff declared against 
him as heir of A., and on riens per de^ 
scent from A. it was objected that the 
intermediate descents ought to have 
been specially stated, but it was ad- 
judged that the declaration was proper ; 
for although B. and D. had each of 
them such an interest in the reversion 
in fee, as that they might have sold, 
charged, or forfeited it, yet they had 
not actual seisin thereof in possession so 
as to be either assets in their hands, or 
to make a possessiojratris to prevent the 
brother of the half blood from inherit- 
ing, but they were seised only of the 
estate tail, and the father being the per- 
son who was last seised of the fee, it 
was sufficient to charge the defendant 



Qr] This seems to be a mistake, for the passage in Dyer is contra. 
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Jeffrksok in the parish of SU Andreooy Holbom, in his bailiwick, now or 

^' ^^^ Y^^ ^^ ^" ^^® tenure or occupation of H. F. and E# D., or their 

V 'i assigns, and also to Richard Dawson and Alexander Orpccoody 

tenants of twelve dwelling-houses* with the appurtenances in 



as heir to him, according to the well 
known rule of law upon the subject in 
Co.Litt. ll.b. 15. a. Carth. 126. Kd- 
lovo V. Rotvden. S. C. 3 Mod. 258. 
1 Show. 244. 3 Lev. 286.; and see 
Bro. Discent. 14. 80. 8 Terni Rep. 218. 
Doe V. WhiceU). It is held to be un<> 
necessary to state how the defendant is 
heir, for it may not be in the plaintiff's 
knowledge ; as where the defendant is 
the nephew or cousin of the person who 
died last seised, it is enough to charge 
him generally as his heir. Thus in 
debt upon bond against the defendant 
as heir of his ancestor, it was objected 
on demurrer, that it was not stated in 
the declaration Aoto the defendant was 
heir ; but the court over-ruled the ob- 
jection, and took a difference between 
an action hf and against an heir ; in the 
former case he must shew his pedigree, 
and how heir, for it lies within his 
knowledge ; but in the latter it is not 
necessary, for he is a stranger, and it 
would be hard to compel him to set 
forth another's pedigree. 1 Salk. 355. 
Denham v. Stephenson* S. C. 6 Mod. 
241. In formedon it must be shewn 
how cousin. Bro. Brief, pi. 47* So in 
all cases where a man claims as coivain 
and heir^ he must shew how ; but not 
when he claims as brother or son and heir. 
Per Dodderidge J. Godb. 275. pi. 888. 
Godfrey and Dixon* n case, 1 2 Mod. 619. 
Blackhorough v. Davis, Shower, 249. 
KeUouj y. Rotvden. Per HoU C J. : But 
a son need never shew his cousinage. 
Ibid. However it is a matter of form, 
and must be specially shewn for cause 
of demurrer. Hob. 232. Heard y* Bait>' 
kerville. And cousinage need not be 
stated in the writ, but only the count. 



At the common law if the heir had 
bondJldeeHiened the lands which he had 
by descent, before an action was com- 
menced against him, he might discharge 
himself by pleading that he had nothing 
by descent ai the time of suing out the 
toriti or filing the billy and the obligee 
had no remedy at law, though in equity 
the heir was responsible for the land. 
1 P.Wai.777. Coleman y. Winch. S.C. 
Prec. in Chan. 512. 1 Roll. Abr. 269« 
( C). pi. 2. 5 Mod. 123. Redshato v. 
Hester. Carth. 245. Gree v. Oliver* 
2Atk.204. Kinastony. Clark. But if 
he had made a fraudulent alienation be- 
fore the action, it was void at the com- 
mon law, and is so now by the statute 
18 Eliz. c. 5., which is in this respect de- 
claratory of the common law, and the 
obligee may either have a general judg- 
ment against the heir, or a special one, 
and take out execution of Uie land in 
the hands of the alienee. As where an 
action was brought against the defend- 
ant as heir, who pleaded riens per de* 
scent on the day of suing out the writ, 
and it was found that before the com- 
mencement of the action the defendant 
had aliened the assets of covin to de- 
fraud the plaintiff of his debt ; the court 
was of opinion that it was well found for 
the plaintiff on the issue of riens per de- 
scent, and gave judgment for him. Dy. 
149. a. in the margin. 1 Roll. Abr. 
269. ( C. } pi. 3. 5 Rep. 60. a. Gooch'% 
case. 2 Roll. Abr. 684. pi. 4. But now 
by statute 3 W. and M. c. 14. s. 5. recit- 
ing, " that several persons being heirs 
'' at law, to avoid the payment of such 
** just debts as, in regard of the lands, 
" tenements and hereditaments descend- 
^' ing to them, they have by law been 
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Shire-lane^ in the parish of Si^. Clement Danesy in his said baill- Jeffreson 
wick, now or late in the several tenures or occupations of '^^ ^^^?^°^ 
S. P. widow, J. C. M. R^ D. J., E. R., H. T., W. J., W. C, v^""^""^^ -'. 
J. P., T. S., R. P., B. B., and their assigns, which said seve- 



*' liable to pay, have sold» aliened or 
" made over such lands, &c. before any 
" process was or could be issued against 
*^ them/' it is enacted, '* that in all cases 
'^ where any heir at law shall be liable 
*' to pay the debts of his ancestor in 
^' regard of any lands, &c. descending 
*' to him, and shall sell, aliene, or make 
'' over the same before any action 
« brought, or process sued out against 
** him, that such heir at law shall be an* 
'^ swerable for such debt or debts, in an 
'' action or actions of debt, to the value 
** of the said land so by him sold^ aliened^ 
" or made over; in which case all ere- 
** ditors shall be preferred as in actions 
" against executors and administrators ; 
** and such execution shall be taken out 
** upon any judgment or judgments so 
** obtained against such heir, to the 
** value of the said lands^ as if tlie same 
<< were his own proper debt or debts ; 
** saving that the lands bondjide aliened 
" before the action brought, shall not 
*' be liable to such execution." And by 
section 6th it is enacted, " that where 
*' any action of debt upon any specialty 
'* is brought against any heir, he may 
« plead riens per discent at the time of 
** the original writ brought, or the bill 
** filed against him, and the plaintiff may 
« reply that he had lands, &c. from 
*^ his ancestor before the original xiorit 
'^ brought^ or bill JUed j and if upon 
'* issue joined thereupon it be found for 
** the plaintifi^ the jury shall enquire of 
*^ the value of the lands, &c. so descend- 
'* ed ; and thereupon judgment shall b^ 
'* given, and execution shall be awarded 
** as aforesaid ; but if judgment be given 
** against such heir by confession of the 
** action, without confessing the assets 



'^ descended, or upon demurrer, or nil 
** dicity it shall be for the debt and da- 
*' mages, without any writ to enquire of 
** the value of the lands, &c. so de- 
** scended." Whenever the plaintiff re- 
plies according to this statute, he is not 
intitled to a general judgment as he was 
at common law, but can recover only 
the value of the land sold, as found by 
the jury, be it what it may. Garth. 354. 
Redshaw v. Hesther. S. C. Comb. 344. 
5 Mod. 119. 122, 123. And the jury 
must find the value, for if they neglect 
to do so, the court will award a venire 
de novo. 10 Mod. 18, 19. Jeffry y. 
Barrow> That which the juiy are di- 
rected to find is the gross value, in 
which respect it differs from the writ of 
inquiry at common law, for that was to 
inquire the annual value. If the heir 
has not sold the land, it seems the plain- 
tiff may nevertheless reply according to 
the statute ; and, if ^he defendant he 
possessed of personal property equiva* 
lent to the lands, it will in general be a 
prudent thing in the plaintiff, and the 
most equitable proceeding towards the 
defendant, to do so ; for as the statute 
obliges the jury to find the value, and 
directs a general judgment and execu- 
tion for so much money proportionable 
to the value, the plaintiff may \tvy the 
debt out of the defendant's personal 
estate, and he will be protected from 
paying any more than the amount of the 
property which he has from his ances- 
tor. Carth. 354. Redshato v. Hesther. 
For if another bond creditor should af- 
terwards bring an action against him, he 
may plead the judgment and execution, 
or payment without an execution, in bar 
of the action, in which plea he must 
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Jkffreson ral dwelling-houses were the (7) dwelling-houses of the said 

'^•^o^TON jjoi^rt Yarway^ deceased, at the time of the recognizance 

V ', aforesaid, that they should be before our said lord the now 

king, in the said chancery here at this day, to shew and 



aver that the sum levied or paid is to 
the value of the land which he has by 
descent. 1 Str. 665. Buckley v. Night- 
ingale* However the plaintiff, instead 
of replying according to the statute, may 
take issue on the plea of riens per di' 
scentt and in that case the jury must not 
inquire of the value of the lands, but the 
same proceeding is to be pursued as at 
common law. Barnes, 444. Mathews 
▼. Lee. The replication given by the 
statute does in some measure vary from 
that at the common law ; the form of 
the latter is to take issue on the plea, and 
conclude to the country ^ thus^ '* And the 
** said A. says, that he by reason, &c. 
*< ought not to be barred, &c. because 
*' he says, that on the day of suing out 
** his original writ, (or exhibiting his 
** said bill, ) to wit, on, &c, the said B. 
** had sufficient lands and tenements by 
** hereditary descent as heir to the said 
** C. in fee simple, wherewith he might 
^* have satisfied the said A. the debt and 
** damages aforesaid, to wit, at, &c. and 
^< this he prays may be inquired q/ by the 
« country, Sfc.'* Rast. ent. 172. Lib. 
Plac. 180, 181. 428. Lill. ent. 147.; 
but the replication given by the statute, 
after stating that the heir had lands by 
descent 6^rtf the commencement of the 
action, concludes toith an averment, and 
is in this form, &c. because he says, 
'< that before the day of suing out the 
" original writ, (or exhibiting his said 
« bill) to wit, on, &c. the said B. had 
<< sufficient lands and tenements by he- 
*^ reditary descent as heir to the said C. 
" in fee simple, wherewith he might 
** have satisfied the said A. the debt and 
** damages aforesaid, to wit, at, &c. 
•• and this he is ready to verify ; where- 



*^ fore he prays judgment, and the debt 
'< aforesaid, together with his damages 
" on occasion of the detention of that 
<< debt, to be adjudged to him, &c." 
and the defendant in his rejoinder takes 
issue on this allegation. See the form 
1 Richardson G. P. 522. 5 edit. 2 Ri- 
chardson, 295, 296, 297- Soon after 
the act, an objection was taken to a re- 
plication drawn in the last^mentioned 
form, because the plaintiff, it was said, 
had put the value of the lands in issue 
by the words, " wherewith he might 
** have satisfied the said A. the debt 
<^ aforesaid,'* which ought to have been 
omitted, for the statute is express thataf- 
ter the issue tried, the jury shall inquire 
of the value, so that it is matter of in- 
quest only ex officio, and not to the point 
of the issue : but the court upon debate 
held the replication proper, and that if 
those toords had been omitted, it might 
have been a good cause of objection ; 
for the statute does not give occasion to 
alter any more of the usual replication 
in this case, than the time concerning 
the assets by descent; and the conclu- 
sion, which before the statute was to the 
country, must now be with an aver- 
ment, that the defendant may have an 
opportunity of answering the new mat- 
ter alleged in the replication. Garth. 
353, 354. Redshavi v. Hesther, Hence 
it appears how necessary it is to know 
with certainty what judgment may be 
had against the heir at the common law ; 
for the statute has not altered it in any 
other respect than when a verdict is 
found for the plaintiff on the replication 
given by the statute ; in which case the 
plaintiff is, as we have seen, now entitled 
to recover at law the gross value of the 
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propose, as by the said writ he was commanded ! and further 
that there was no heir (8), nor were there any other 
tenant (9) or tenants of any other lands or tenements which 
were of the said Robert Yar^My at the time of the said recog- 
nizance in his bailiwick to whom he could so cause it to be 
made known. 
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land descended, which he could not ob* 
tain before, without the assistance of a 
court of equity. 

So if the ancestor had devised the 
landsy a creditor by specialty had not 
any remedy at common law against the 
devisee. 2 Atk. 292. Plunket v. Penson. 
But by the statute 3 W. & M. c. 14. 
s. 2. ^* reciting, that it is not reasonable 
*^ or just thdt, by the practice or con- 
<« trivance of any debtors, tlieir credit- 
** ors should be defrauded of their just 
<* debts, and nevertheless it hath often 
*' so happened, that where several per- 
^* sons, having by bonds, or other spe- 
** cialties, bound themselves and their 
** heirs, and have afterwards died seised 
" in fee-simple of and in manors, mes- 
** suages, lands, tenements and heredi- 
*' taments, or had power or authority 
" to dispose of, or charge the same, by 
<* their wills or testaments, have, to the 
" defrauding of such their creditors, by 
" their last wills and testaments devised 
<* the same, or disposed thereof, in such 
** manner as such creditors have lost 
*< their said debts," it is enacted, *< that 
" all wills and testaments, limitations, 
^* dispositions or appointments, of or 
'* concerning any manors, &c. or of any 
*' rent, profit, term or charge out of the 
'^ same, whereof any person attlie time 
*^ of his or her decease shall be seised 
** in fee-simple in possession, reversion 
'< or remainder, or have pou cr to dis- 
<« pose of the same by his or her last 
'* will and testament thereafter to be 
'< made, shall be deemed and taken 
** only as against such creditor or ere- 
** ditors as aforesaid, his, her, or their 
*' heirs, successors, exccutorSy adminis* 
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" trators and assigns, and every of 
'* them, to be fraudulent, and clearly, 
'* absolutely, and utterly void, frustrate, 
** and of none effect, any pretence, 
*' color, feigned or presumed consider* 
*^ ation, or any other matter or thing to 
*^ the contrary notwithstanding.'* And 
by section S. '' for the means that such 
** creditors may be enabled to recover 
^* their said debts, it is enacted, that in 
« the cases before mentioned, every 
** such creditor or creditors shall and 
*' may have and maintain his, her, or 
'< their. action of debt upon his, her, or 
<* their said bonds and specialties, 
*' against the heir and heirs at law of 
*' such obligor or obligors and such 
" devisee or devisees jointly, by virtue 
" of this act ; and such devisee or de« 
« visees shall be liable and chargeable 
<' for a false plea by him or them 
** pleaded, in the same manner as any 
** heir should have been for any false 
« plea by him pleaded, or for not con- 
** fessing the lands or tenements to him 
** descended." And by section 4. it is 
'< enacted, ** that where there shall be 
'* any limitation or appointment, devise 
** or disposition, of or concerning any 
<' manors, &c. for the raising or pay- 
<< ment of any real and just debt or 
*< debts, or any portion or portions, 
** sum or sums of money, for any child 
" or children of any person other than 
" the heir at law, according to, or in 
** pursuance of any marriage contract, 
'' or agreement in writing, bona Jide 
*< made before such marriage, the same, 
<' and every of them, shall be in full 
<< force; and the same manors, &c. 
<< shall and may be holden and enjoyed 
D 
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And the said John Morton^ Humphry Wiggan^ and Thomas 
Bichardson^ by John Wilkinson their attorney, and the said 
JHchard Dawson and Alexander Orpwood by Sir O/rill Wich^ 
knt. their attcH'ney on the same day here likewise come : and 
thereupon the said John Jeffreson^ the now plaintiff, prays that 
the said John Humphry^ Thomas^ Richard^ and Alexander may 



'« by every sucb person or persons, his, 
** her, and their hdrs, executors, ad- 
** ministrators, and assigns, for whom 
" the said limitation, appointment, de- 
** vise or disposition was made, and by 
^ his, her, and their trustee or trustees, 
** his, her, and their heirs, executors, 
'* administrators and assigns, for such 
** estate or interest as shall be so limited 
'* or appointed, devised or disposed, 
<* until such debt or debts, portion or 
'* portions shall be raised, paid and 
** satisfied.'' And by section 7. it is 
also enacted, ^* that all and every de- 
*' visee and devisees, made liable by 
** this act, shall be liable and charge- 
** able in the same manner as the heir 
** at law by force of this act, notwith- 
" standing the lands, tenements, and 
<* hereditaments to him or them de- 
^' vised shall be aliened before the 
** action brought ;" that is, the plaintiff 
shall recover iVom the devisee the value 
of the lands so aliened. This statute 
was made to remedy the defect in the 
statute IS Eliz. c.5. of fraudulent con- 
'oeyancesj and to extend it to fraudulent 
devises. 2 Atk. 205. Kinaston v. Clark, 
Com. Rep. 256. Amand v. Jersey. But 
it is held that this act does not extend 
to any settlement^ or disposition ^ made 
by jthe obligor by deed in his life time, 
whether voluntary or otherwise ; for it 
prevents the descent to the heir, in 
which respect alone he is liable, and 
the creditor cannot follow the land in 
the hands of the grantee, inasmuch as 
a bond is not any lieu upon the land, 
as a judgment or recognizance is ; and 
the object of the act was to guard 
against any imposition upon the obligor 



in his last illness. 1 Equ. Abr. 149. 
pi. ?• Pardofvoe v. Weedon. S.C. cited 
in Ftec. Chan. 521. Brunsden v. Strata 
ton, and in Cas. Temp. Talb. 64. Jones 
V. Marsh f in which Lord Talbot said 
that Mr. Vernon disapproved of this 
opinion of Lord Macdesfidd, and never 
forgave hicn for it. This statute ex« 
tends only to debts, in which the tes- 
tator has bound himself by bonds or 
other specialties, and not to damages for 
breaches of covenants or contracts 
under seal made by him. And there- 
fore it has been held, that an action of 
covenant does not He upon this statute 
against the heir and devisee to recover 
damages for a breach of covenant made 
by the devisor, but the remedy thereby 
given is confined to cases where debt 
lies. 7 East, 128. Wilson v. Knubley. 
As to the form of the declaration against 
the heir and devisee jointly under this 
statute, seeClift. Ent. 243. pi. 19. Lill. 
Ent. 145. Ibid. 529, 530. 2 Richard. 
C. P. 241. It is held, that the proviso 
operates by way of exception upon such 
devises as are for payment of debts, 
leaving the law just as it stood before 
the making of the act. 2 Atk. 292. 
Plunket V. Penson; and therefore a 
devise for the payment of debts is not 
within the statute. 2 Vez. 590. Earl 
of Bath V. Earl of Bradford. Willes*s 
Rep. 521. Gott v. Atkinson; nor a de- 
vise for payment of debts, out of the 
rents and profits only. 2 Atk. 104. 
Ridout v. Earl of Plymouth. 1 Brown. 
Ch. Cas. Sll. Lingardy. Eafiqf Derby, 
7 Ves. S23. Bailey v. Ekins. But if the 
devisee do not provide for the payment 
of debts in a manner which is practicable 
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answer to the writ aforesaid, &c. And the said John^ Hum" JeFFRssoN 

phry^ Tkomasj Richard, and Alexander say, that the said John ^' Morton 

Jeffresan^ the now plaintifF, ought not to have execution against \ 'm 

them the said John, Humphry, Thomas, Richard^ und Alexander 



and can be enforced, it is a fraudulent 
devise witliin the statute. 2 Brown. 
Ch. Cas.614. Hughes v. DotMen. [A] 

With respect to what shall be assets 
by descent, it is laid down as a general 
rule, that though the ancestor devise the 
estate to his heir, yet if he take the 
same estate in quantity and quality that 
the law would have given him, the de- 
vise is a nullity, and the heir is seised 
by descent, and the estate assets in his 
hands. As where a man, seised of land 
in fee on the part of his mother, devises 
it to his heir on the part of his mother 
in fee, the heir is in by descent. 1 Salk. 
242. Reading v. Royston. S. C. Prec. 
Chan. 222. 2 Ld. Raym. 829.* Com. 
Rep. 123. S. P. 2 Leon. 1 1. Hinde v. 



Lyon. Dy.l24<. a. Plow. SiiS. Paramour 
V. Yardley, and notey. in the English 
translation. So where a man, seised in 
fee on the part of his mother, devised 
to his executors for sixteen years for 
payment of his debts, remainder to his 
heir on the part of his mother, it was 
held that the heir took by descent, for 
it is no more than if the devisor had 
made a lease for 16 years, and after- 
wards devised his reversion to the heir. 
3 Lev. 127. Hedger v. Rofoe. So where 
one devises to another for life, remainder 
to his heir in fee, the heir shall take 
the reversion by descent, and yet the 
law would have thrown the estate im- 
mediately on the heir by descent, if 
there had been no devise. 1 Roll. 



[k] But it is no objection to a devise 
for payment of debts, that it directs 
simple contract debts to be paid be- 
fore specialties. Cooper, 45. Millar v. 
Horton, 

By Stat. 47 Geo. 3. st. 2. c. 74. it is 
enacted, ^* that from and after the pass- 
** ing of this act, when* any person, 
** being at the time of his deaUi a trader 
** within the true intent and meaning 
*< of the laws relating to bankrupts, 
^ shall die seised of or entitled to any 
** estate or interest in lands, tene-> 
** ments, hereditaments, or other real 
** estate, which he shall not by his last 
<< will have charged with or devbed, 
^ subject to or for the payment of his 
" debts, and which before the passing 
*^ of this act, would have been assets 
** for the payment of his debts due on 
" any speciality in which the heirs were 
** bound, the same shall be assets to be 
** administered in courts of equity for 



** the payment of all the just debts of 
** such person, as well debts due on 
** simple contract as on specialty ; and 
** that the heir or heirs at law, devisee 
*< or devisees of such debtor, shall be 
'< liable to all the same suits in equity 
'* at the suit of any of the creditors of 
^* such debtor, whether creditors by 
** simple contract or by specialty, as 
** they were before the passing of this 
'^ act liable to at the suit of creditors 
« by specialty, in which the heirs were 
" bound : provided always, that in tlie 
** administration of assets by courts of 
** equity, under and by virtue of* this 
** act, all creditors by specialty, in 
** which the heirs are bound, shall be 
** paid the full amount of the debu due 
** to them, before any of the creditors 
** by simple contract or by specialty 
** IB which the heirs are not bound, 
** shall be paid any part of their de- 
" mands." * 
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That R. J. is a 
tertenant, and 
no scire facias 
against him. 



of the debt aforesaid by virtue of the said recognizance, be- 
cause they say that one Richard Jackson^ long before the day 
of suing out the said writ, and continually after was, and yet 
is tenant of a dwelling-house, with the appurtenances, in the 
parish of St Martj, Aldermanbury^ commonly called by the 
name of the Aae Inn^ . of which said dwelling house the said 



Abridg-626-(I)pl.2, Preston y. Holmes. 
S. C. Sty. 148, 149. So where one 
devises land to his heir, charged with a 
rent issuing out of it, or with the pay- 
ment of a sum of money, still the heir 
takes by descent. Com. Rep. 72. Clarke 
V. Smith. S; C. 1 Salk. 241. 1 Lutw. 
79S. 797. S.P. 1 Ld. Raym. 728. Emer- 
son V. Inchbird. 2 Atk. 29S. Plunket v. 
Penson. So where on riens per descent 
pleaded, it appeared that the ancestor 
devised the lands to the henr for pay- 
ment of debts, it was adjudged that the 
heir was in by descent, for the tenure 
18 not altered. 2 Str. 1270. AUan v. 
Heber. S. C. 1 Black. Rep. 22. [i ] 
But where a different estate is devised 
than would descend to the heir, the dis- 
position by the will shall prevail ; as 
where the estate is devised to the heir 
in tail. Plow. 545. So where a man, 
having issue two daughters who are his 
heirs, devises lands to them and their 
heirs, they take under the will, for by 
law they would take as coparceners, 
but by the will they have it as joint- 
tenants. Cro. Eliz. 431. Anon. Bacon's 
Maxims, Reg. n. 21. See Reading v. 
Royston^ 1 Salk. 242. Comyns, 123. 

2 Ld. Raym. 829. But since the statute 

3 W. & M. c. 14. such a devise is 
fraudulent against creditors by spe- 
cialty, and therefore an action may be 
brought against the devisee as heir and 
devisee. An advowson in fee in gross 
is assets for payment of debts. Co. 
Litt. 374. 5. Bro. Ass^s per Descent, 
<421 . Sir W. Jones, 23, 24. 2 Str. 879. 



Robinson v. Tonge. S. C. 3 Bro. P. C 
556. 3 P. Will. 401. 3 Vin. Abr. 145. 
Mss. case. 3 Atk. 464, 465. Westfaling 
V. Westfaling. So if a rent in fee, issu- 
ing out of the heir's land, descend to 
him, it is assets, though the rent is ex- 
tinct, for it has continuance for this 
purpose. Co. Litt. 374 b. So if there 
be a mortgage Jbr years^ the reversion 
in fee in the mortgagor is legal assets, 
and the bond creditor may have judg- 
ment against the heir, with a cesset 
executio until the reversion comes into 
possession ; but where it is a mortgage 
in Jee, . the equity of redemption is not 
legal assets, and the heir may plead 
riens per descent to an action brought 
against him on the bond of the mort- 
gagor. 2 Atk. 294. Plunkett v. Penson ; 
it is however assets in equity, and the 
creditor may have relief there. 2 Vem. 
61. SoUey v. Gower. But a copyhold 
which descends in fee is not assets, be- 
cause in notion of law it is an estate 
only at will, and though custom has 
made it an estate of inheritance, yet 
the tenure is ad voluntatem domini. 
4 Rep. 22. a. So at the common law 
an estate to a man and his heirs pur 
autre vie is not assets in the hands of 
the heir, for he does not properly take 
the estate by descent, but as special 
occupant. Co, Litt. 374. b. 10 Rep. 
98. a. Seymours case. But by the 
statute of frauds, 29 Car. 2. c. 3. s. 12. 
an estate pur autre vicp which comes to 
the heir as special occupant, is made 
assets by descent, as in case of lands 



[i] For other authorities to the same point, see Hargrave and Butler's Co. 
Litt. 12. b. note (63.) 
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Sobefi Yarwat/ deceased, in the said writ named, was seised in Jefpreson 
his demesne as of fee, on the said 16th day o( August, in the ^nd^othere! 
12th year of the reign of our lord Charles the 2d, now king 
ofEnglandy &c. and that no writ of scire facias issued out of 



in fee simple, and devisable by a will 
in writing signed by the devisor, and 
attested in his .presence by three or 
more witnesses, [it] A devise of such 
an estate is held to be within the statute 
of fraudulent devises, and void against 
specialty creditors, and the estate is 
liable to contribute according to its 
gross value. S Atk. 465. Westfaling v. 
Westfaling. So lauds which descend 
in tail are not assets, for it must be a 
fee simple. 1 Roll. Abr. 269. (B.) 
It is laid down as a general rule, 
that a reversion expectant on an estate 
tail is not assets, for it is in the power 
of the tenant in tail to bar it at his 
pleasure. ] Roll. Abr. 269* (A.) pi. 2. 
6 Rep. 42. Mildtna^'B case. Ibid. 58. b. 
Bredimau*s case. Garth. 129. Kel- 
low v. Rowden. As where A. seised in 
fee limits the estate to himself for life, 
remainder to another in tail, reversion 
to himself in fee, and dies indebted by 
bond, the reversion in fee is not assets 
in the heir, during the continuance of the 
estate tail, and he may plead Hens per 
descent. Garth. 129. 2 Mod. 50. 
Osbaston v. Stanhope. 9 Mod. 176. arg. 
though in Lill. Ent. 112. there is a plea 
of riens per descent except a reversion ex* 
pectant on an estate tail; but it seems to 
be a bad plea. 2 Mod. 50. So where 
D. being seised in fee, in consideration 
of a marriage to be had between him 
and S., and of a marriage portion, set- 
tled his estate to the use of himself and 
the said S. for their lives $ and after the 
death of the survivor, to the use of the 
heirs of the body of the said S. by the 



said D. to be begotten, with reversion 
to himself in fee : S. died leaving £., an 
only child, a daughter ; and D. took 
Another wife, by whom he had also an 
only child, a daughter, A., and died: 
upon whose death, £., his daughter, was 
seised of the said estate in tail, by virtue 
of the said settlement, and afterwards 
died without issue, leaving A., her half 
sister, surviving her. It was adjudged, 
that though the reversion in fee descend- 
ed upon E. and A., the two daughters 
of D., on his death, yet they were not 
actually seised of that reversion during 
the continuance of the estate tail ; but 
the same was expectant thereon. And 
as whoever takes by descent, must take 
as heir to him who was last actually 
seised, therefore A. took the reversion 
wholly as heir to her father ; and Go. 
Lit. 14. 15. and Kdloto v. Rowien^ 
Garth. 126. S. G. 1 Strow. 244. were 
held to be good authorities in point ; 
2 Wils. 45. Jenkins v. Pritchard : thercr 
fore, it seems to follow, that the rever- 
sion in fee was not assets during the 
continuance of the estate-tail. The 
judgment of the court, as reported in 
Wilson, is contrary to the account of it 
were given : but it seems evident from 
the facts of the case, as stated by him, 
which are correct, that he has mis- 
taken the judgment. It is impossible that 
tlie court, upon those facts, could have 
given the judgment which he reports 
them to have given. The judgment 
must have been as it is here stated. [/] 
But when the reversion vests in pos- 
session in the heir, it is assets, and he 



It] See ante, vol. i. p. 260 a. note [/] 
[/] The mistake in Jenkins v. Prit- 
chard is noticed and corrected in the 



same manner by Lord Ahanley G. J., 
in Doe v. Hutton, S Bos. & Pull. 658. 
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the court liere directed to the sherif& of Lotidonj against the 
terre-tenants of him the said Robert ; and this they are ready 
to verify ; wherefore inasmuch as no writ of sdre facias issued 
out of the court here directed to the sherifis of London^ they 



is chargeable in respect of it with the 
payment of the bond. Thus, in the 
case of Kdiaw v, RowUn already men- 
tionedy the reversion in fee in B. ex- 
pectant on the estate tail which he was 
seised of was not assets ; but when the 
estate tail was extinct, and the re- 
version vested in possession in the heir 
of the obligor, it became assets and 
liable to the debt. So where T.D. 
being seised in fee, on his marriage set- 
tled his estate on himself for life» re- 
mainder to his first and other sons in tail, 
reversion to himself in fee, and died in- 
debted by bond, leaving a son who de- 
vised the reversion to C. in fee, and after- 
wards died without issue ; Lard Hard" 
^kke hdd that the reversion, having 
come into possession in C the devi- 
see, was assets to satisfy the bond, the 
devise being fraudulent against the 
creditor by the statute 3 W. & M. 
c. 14. and he thought that an action of 
debt might be maintained against the 
heir and such devisee. If the son had 
suffered a recovery, the creditor was 
witliout remedy, but if he had levied a 
fine only, it would have barred the estate 
tail, and let in the reversion, which 
would be liable to the specialty debts of 
T. D. 2 Atk. 204f. Kinaston v. Clark. 
In this last case, and al^o in KeUoto v. 
Rotoden, it appears that the bond was 
entered into by him who had been once 
seised in fee in possession, and afterwards 
created the limitations of the estate* and 
was the person who died last seised of 
the fee, and therefore the heir, in claim- 
ing the reversion on the determination of 
the particular limitations, was bound to 
derive his title to it from the obligor; but 
iu Smith v. Parker, 2 Black. Rep. 1230. 



the court of C. B. went a step further, 
and held that where an intermediate 
tenant for life, remainder to his first and 
other sons in tail, being in possession of 
his estate for life, and having the rever- 
sion in fee in him subject to intermediate 
estates for life, with contingent limita- 
tions to the first and other sons of each 
tenant for life in tail, entered into a bond 
and died without issue, the reversion was 
assets in the heir, when tt vested in him 
in possession to satisfy the bond. The 
case was, that A. seised of lands in fee 
devised them to B. for Kfe, remainder 
to C. for life, remainder to his first and 
other sons in tail, remainder to D. for 
life, remainder to his first and other sons 
in tail, remainder to E. for life, and his 
first and other sons in tail, remainder to 
the testator's right heirs ; B. died, C. 
entered, and being heir at law of A. the 
testator, and having the reversion in fee 
in him expectant on the several estates 
in himself, and D. and £; entered into 
a bond and died without issue, and aflei'- 
wards D. and E. died without issue, so 
that the contingent uses never happened, 
and the reversion vested In possession in 
F., who was the heir at law of the testa- 
tor and of the obligor; and on debt 
against F. upon this bond as heir of C. 
the obligor, and riens per descent plead- 
ed, the court was of opinion that the 
reversion being vested in possession in 
F. was assets and chargeable with the 
bond. The authority of this case was 
questioned by Lord Thurlotoin TheMar^ 
chioness ofTxoeedale v.Earl of Coventry ^ 
1 Brown. C. C. 240., where H. devised 
lands to R. for life, remainder over in 
tail, remainder to his own right heir*, 
and died. R. the tenant for life entered* 
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the said John, Humpknfj Thomas^ and Alexander ^ pray judg- Jeffrbson 
ment if thy oughi to be compelled to answer {10) to the iaid writ "^^ ?'®?'"®* 
infonn aforesaid returned, ^c. ^^ ""^^^ 



And thereupon he the said John Jeffreson, die now plaintiil^ Plaintiff pmys a 

writ of Bdrefir- 
ciu against R. J. 



for the having of speedier justice in this behalf, prays the writ '^^ *^^ 



and being the heir of H. had the rever- 
sion in fee expectant on the estate tail, 
and died indebted by bond and other 
specialties, and the remainder in tail 
being extinct, the reversion in fee vested 
in the heir of R. in possession, and one 
of the questions was whether the rever- 
sion was assets in the heir of R. to satisfy 
his specialty debts. Lord Thurlc/oo did 
not give any judgment upon that ques- 
tion, but expressed himself not satisfied 
with the decision in Smith v. Parker* 
It appears from Mr. Justice Bhcksione'B 
Report that no cases were cited, and 
therefore perhaps the court was not 
aware of the case of Giffbrd v. Barber, 
4 Vin. Abr. 452, 453. MS8. Rep. S. C. 
cited in Cunningham v. Moodyt 1 Ves. 
174, 175., in which Lord Hardxvicke 
seems to be of a contrary opinion. There 
D. C. being seised in fee, settled the 
estate on himself for life, remainder to 
G. C. for life, remainder to his first and 
other sons in tail, with several remain- 
ders over in the same manner in strict 
settlement, reversion to himself in fee, 
and died ; G. C. entered, and being heir 
at hw of D.C. was seised for life to- 
gether with the reversion in fee expect- 
ant, and confessed a judgment, and died 
without issue ; the other persons in re- 
mainder died without issue, and the re- 
version coming into possession in a per- 
son who was tlie heir both of D.C. and 
G. C. the question was, whether it was 
liable to the judgment confessed by 
G.C. Lord Hardvoicke was of opinion 
it was, because, being the estate of inhe- 
ritance of G. C. he might grant, incum- 
ber or lease it for any number of years, 
0r charge it by a judgment or statute : 



that in KeUc/oi v. Re/wden the question 
was, whether the plaintiff had properly 
charged the defendant as immediate heir 
to his father, or whether he ought not 
to have charged him as heir to the 
nephew, and stated specially the inter- 
mediate descent; but it was not doubted 
that the reversion in fee, which took 
place in the second son in possession, was 
vested in the first son, and that he might 
have charged it with a statute, judg<^ 
ment or recognizance, or might have 
made a lease for years of it, and it would 
have come to the brother subject to the 
chargesor lease — That thestatingqf that 
proved the difference, and that it would 
not be liable to the bond ofG. C. as assets 
hy descent, because that cannot be tohere 
there is an intermediate estate^ but must be 
tohere the heir takes as immediate heir to 
the ancestor that entered into the bond. 
That on a judgment, the terre-tenant 
of the land which was in the person who 
confessed the judgment is chargeable, 
but he is not so by his bond, unless the 
land came as assets by descent to the 
very heir of the obligor. So in Har^ 
grave'B Co. Litt. 11. 5. n. (3.) there is a 
note of Lord Hale to this effect, {viz.) 
<* grandfather, father, and son ; grand- 
father dies, the father is bound in an obli- 
gation or warrantyand diesbefore entry. 
Held that the son is not liable, because 
he shall make himself heir to the grand- 
father ;** and 24 Edw. 8. is cited; and 
though the page is not mentioned, 
it is probably 24 Edw. S. 47. abridged 
Bro. Assets per DescentlQ. *' By Thorp, 
the heir shall not render in value for the 
warranty of his ancestor, if the assets do 
not come from the same ancestor who 
D4 
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Jbffreson of our lord the king to be directed to the sheriffs of London 

V. Morton ^ make known to the said Richard Jackson to be before our 

4^ *j said lord the now king in his said chancery, to shew if any 

thing, &c. why he, the said John Jeffieson^ the now plaintiff, 



made the deed ; as if the grandfather be 
seised, and the father makes a warranty 
to J. N. of other land and die, and after- 
wards the grandfather die seised; the 
son shall not render this land in value, 
for the father was not seised thereof, 
and the son has it as immediate heir to 
the grandfather; and where there is 
grandfather, father and son, the grand- 
father lets the land for life, and the 
father warrants other land, the grandfa- 
ther dies, and the father is seised of the 
reversion and dies, the tenant for life 
dies, the heir shall not render in value for 
this land, for the father was not seised 
of the land ;" but Broke adds a quare 
inde^ *' for a reversion is good assets as 
it is said elsewhere ;" but by fFe%, "if 
the^/A^ had been seised and let for 
life, and died in the life time of the 
tenant for life, it is good assets to bind 
the heir." Broke has abridged the same 
case in title Recovery in Value 13., with- 
out any queere ; and it is'also abridged 
in Fitz. Recovery in Value H., who 
adds, " quod nota^ In Rooke v. C/ea- 
faffrf, 1 Lutw. 503. S. C. 1 Ld. Raym. 
53. a bond was made by a person who 
was seised only of a reversion in fee ex- 
pectant on an estate for life, and it was 
held to be assets in the hands of the heir 
during the continuance of the estate for 
life. That case was this ; husband and 
wife seised in fee in right of the wife, 
had issue a son and a daughter, the wife 
died, and the husband on her death was 
tenant for life by the curtesy, reversion 
to his son in fee ; the son entered into a 
bond, and died, leaving a daughter, who 
died without issue, leaving her aunt her 
heir ; and in an action on the bond against 
the aunt in the life-time of the tenant 



by the curtesy, the court was of opinion 
that the reversion was assets, and gave 
judgment for the plaintiff. This does 
not seem to differ from the other cases 
on this subject, for the assets descended 
immediately on the defendant as heir 
from the same person who made the 
deed, and there is no intermediate estate 
here as tliere was in Giffard v. Barber^ 
and under those circumstances its being 
a reversion seems to make no difference. 
Therefore the case of Smith v. Parker 
may perhaps be found to be of doubtful 
authority ; and since the writing of these 
observations, the autliority of it has 
been denied in Doe v. Hutton^ S Bos. 
& Pull. 643. 648. 651. The editor has 
compared the case in the report with tlie 
paper book which was delivered to one 
of the learned judges who then sat upon 
the bench, and it appears by it, and also 
by a short note taken by him on the pa- 
per book, that the case is correctly stated 
by Mr. Justice Blackstoiie, and that the 
court was of opinion the reversion was 
assets. 

(5) These words, *' or at any time 
afler,'' are held essential by Lord Hakf 
(note (a) F.N.B. 595.) who cites in 
support of his opinion 46 £dw. 3. 29. 
Fitz. Brief 605., where it is said, " there 
is another fault in the writ, for it only 
mentions the warning of the tenants of 
the conusor's lands generally, which 
may be as well before as after the recog- 
nizance, and no land is liable to execu- 
tion but wch as the conusor had on the 
day of the recognizance orajier** S.P. 
Bro. Recognizance 4. 9. 

Any judge of the courts at Westmins" 
ter may take a recognizance at common 
laW; in term or out of term, and in any 
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ought not to have execution against him of the debt aforesaid, Jefpreson 
to be levied of the said dwelling house, with the appurtenances ^* Morton 
whereof he is above supposed to be tenant, together with the 
said tenements, with the appurtenances whereof the said Johrii 



county in England, Bro. Recognizance 
20. Vaugh. 102, 103. 2 Ld. Rayqi. 
lUl. 11 Mod. 53. So the lord chan- 
cellor or keeper may take such recogni- 
zance, and award execution. And al- 
tliough enrolment is necessary to the va- 
lidity of a recognizance, yet it bound the 
lands at the common law Jrom the time 
of the caption ; for it is the acknowledg- 
ment that gives a recognizance its force 
as a record, and the enrolment is for 
safe custody and the notifying of it to 
others. Hob. 195, 196. HaUv.Winck- 
fiM. 1 Vent. 360. in Berry v. Bcfwei. 
Dy. 306. b. I Roll. Abr. 892. pi. 11. 
2 Roll. Abr. 393. But now by the sta^ 
tute of frauds, 29 Car. 2. c. 3. s. 18. it 
is enacted, '' that the day of the month 
and year of the enrolment of recogni- 
zances shall be set down in the margin 
of the roll where the recognizances are 
enrolled; and no recognizance shall 
bind any lands, tenements, or heredita- 
ments in the hands of any purchaser 
bonajide, andfor valuable consideration, 
but Jrom the time of such enrolment*** 
There is no precise time fixed for the 
enrolment of recognizances at common 
law ; but it seems necessary they should 
be enrolled within six months by the 
equity of the statute 27 Eliz. c. 4. s. 7 
& 8, which requires that recognizances 
in the nature of statutes merchant and 
statutes staple taken according to the 
statute 23 H. 8. c.6. should be entered 
within six moutlis next after their being 
acknowledged ; and that if the conusees 
shall not deliver them to the clerk of 
recognizances within four months next 
after their being acknowledged in order 
to be entered, they shall be void against 
purcluisers for valuable consideration. 



The provision in the statute of frauds 
has in general the effect of occasioning 
a speedy enrolment of recognizances ; 
however, if the conusees neglect to enrol 
them within the time limited, they are 
considered in equity in the nature of 
debts by bond only. 1 P. Will. 334. 
Bothomly y.Lord Fairfax, So with re- 
spect to judgments ; by the common law 
a judgment related to the first day of 
the term, though signed after ; and the 
plaintiff was entitled to have eij^ecution 
of the lands which the defendant was 
seised of on the first day of the term, or 
after, although he had aliened them 
bonajide before execution, or they were 
extended upon a statute acknowledged 
after. 30£dw.3. 24f. 1 Roll. Abr. 
892. pi. 12, 13, 14, 15, 16. 2 Inst. 
395. Bro. Elegit. 17. 19. 1 Brownl. 
38. 8Mod. 310..Grai«< v.iirtit^. But 
now by statute 29 Car. 2. c. 3. s. 13, 
14, & 15. reciting, <' that it had been 
found mischievous that judginents in 
the king's courts at Westminster did 
many times relate to the first day of the 
term whereof they were entered, or to 
the day of the return of the original, or 
filing the bail, and bind the defendant's 
lands from that time, although in truth 
they were acknowledged or suffered 
and signed in the vacation time after the 
said term, whereby many times pur- 
chasers found themselves aggrieved;*' 
it is enacted, *' that any judge or ofiicer 
of any of his majesty's courts of West' 
minster that shall sign any judgments, 
shall, at the signing of the same, without 
fee for doing the same, set down the day 
of the month and year of his so doing 
upon the paper book, dpcket, or re- 
cord whioh he shall sign; which day of 
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Humphrjfj Thomai^ Bichard^ and Alexander are above respec- 
tively returned tenants, and it is (11) granted to him, &e. 
wherefore the sheriffs of London aiforesaid are commanded, 
that by good, &c. they make known to the said Richard Jack' 
sonf that he be before our said lord the now king in his said 



the month and year shall be also entered 
upon the margent of the roll of the re- 
cord where the said judgment shall be 
entered, and such judgments, as against 
purchasers bonafde for valuable con- 
sideration of lands, tenements, or here- 
ditaments, to be charged thereby, $haU 
in comideraiion qflaiOy be judgments onfy 
Jrom iudi time as they shall be so signed, 
and shall not relate to the first day of the 
term whereof they are entered, or the 
day of the return of the original, or filing 
the bafl." And by statute 4^5 W. 
ft M. c 20. reciting that great mis- 
chiefs and damages happen and come as 
well to persons in their life times, but 
more often to their heirs, executors, and 
administrators, and also to purchasers 
and mortgagees, by judgments entered 
upon record in the courts at Westminster 
against thepersons defendants, by reason 
of the difficulty there is in finding out 
such judgments, it enacts that all judg- 
ments shall be doggeted in the manner 
therein mentioned, and by section 3. it 
is further enacted, *' that no judgment 
not doggeted and entered in the manner 
prescribed by the act, shall afiect any 
lands or tenements as to purchasers or 
mortgagees, or have any preference 
against heirs, executors, or administra- 
tors, in their administration of their an- 
cestors, testators, or intestates estates.*" 
It has been held that, in the administra- 
tion of the ancestor's or testator's estate, 
a judgment not doggeted pursuant to 
this statute, is to be considered only as a 
simple contract debt, and on the issue of 
fiene administravit an executor may give 
in evidence that he has applied all the 
assets in payment of bond or simple 



contract debts before the commence- 
ment of the action. 6 Term Rep. S84. 
Hickey v. Hayter, And if an heir or 
executor should plead to an action on a 
bond or simple contract an outstanding 
judgment, the plaintiff may reply that 
it was not doggeted and entered accord- 
ing to the provisions of the statute. 
1 Bos. Sc Pull. S07. Steel V. Rork. 

(6) The words *^ said recovery" were 
used in a scire facias on a recognizance, 
instead of ** said recognizance,** and on 
demurrer they were held to be sur- 
plusage, and the demurrer over-rtded, 
S Mod. 251. Ayres v. Huntingdon. 

(7) In 2 Salk. 598. Panton v. Hall, 
the return of the sheriff was held ill^ 
because it was that A., B., and C. were 
tenants of lands, instead of tenants of aU 
the lands in his bailiwick ; but the pre-, 
sent return seems proper without the 
word << aU,** because it is afterwards 
averred that there were no other tenants 
of the conusor in his bailiwick whom he 
could warn. 

(8) As the scire facias is to warn 
the heir and tenants, regularly the re^ 
turn ought to take notice of him, as that 
he is dead, or there is no heir within 
the sheriff's bailiwick, or that he was 
warned. We have already seen that 
the heir is chargeable only as tenant ; if 
therefore the heir be seised of any part 
of his ancestor's lands, and the conusee 
omit to join him in the sore facias with 
the other tenants ; or if he be joined, 
and the sheriff take no notice of him in 
his return to the scire facias; the tenants 
may take advantage of the omission 
in the manner mentioned hereafter in 
note(lOt), but it is aided after verdict 
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cbancery^ oa the octave of St Hilary next coining where- 
soever, &c to show in form aforesaid, and that they have 



Jefpheson 
V. Morton 

there the names of those by whom, &c the same day is given i 'j 

as well to the said John Jejgftreson^ the now plaintiff, as to the 



by the statute of jeofails. Cro. Car. 
295.312. Egru v. Tamton. S.C. Sir 
W. Jonesy 319. See the form of the 
return. Lil. Ent. 385. 

(9) By tenants^ tenentes, generally 
is meant the owners of the fbe-simple, 
and by occupiers, those who come in 
under them; that tenani is so taken 
appears by the writ de ourid daudenddf 
which is a writ of right and lies only 
for a tenant of the fee. F. N. B. 297. 
and therefore a prescription is well 
pleaded by alleging that the tenants of 
such a close have from time immemorial 
been accustomed to repair, &c. 1 Salk. 
38^ Starr. Rookiby. S.P. €ro. Jac. 
666, 666. Holbach v. Warner. Vsim. 
331. 2 Roll. Rep. 288. & C. 

(10) The reason of this plea seems to 
be, because every tenant of the land is 
intitled to have contribution, that is, 
all the lands of the conusor, or defendant 
to the judgment, in the hands of the se- 
veral purchasers, must be extended and 
equally charged; therefore unless all 
the tenants be warned, the others are 
nos obliged to mswer ; and if the tenant 
docs not take advantage of the omission 
in the first instance by a plea of this sort, 
which he may do notwithstanding the 
sheriff's return, he loses the benefit of 
contribution, or of relief by an audita 
querM^ in case execution is taken out 
against his land alone, Cro. Jac. 506. 
Michd V. Cn^.; Moor. 525. Clerk y. 
Harduncki for he cannot plead it after 
a plea in bar. Sir W. Jones, 319. Eyret 
V. Cawly. Post, 210 [e] 210. {f\ note. 
^9Lsare facias be against the heir alone, 
it is said that he is not intitled to receive 



contribution from a purchaser ; which 
seems rather unaccountable, as the heir 
is chargeable only as tenant of the land; 
but if there be several heirs, such as par- 
ceners, heirs in gavelkind, or borough 
englisb, and one only be charged, he is 
intitled to contribution from the other 
heirs, and therefore may plead this plea. 
3 Rep. 12, 13. Sir W. Harberf bcbk. 
This plea must not be pleaded in abate- 
ment when the terre-tenant omitted is 
tenant of lands in another counly, be- 
cause the sheriff has done his duty in 
summoning the terre-tenants in his 
county ; and therefore the plamtiff must 
sue out a new writ directed to the sheriff 
of the other county where the lands, &c. 
He, and ^ plea must not conclude with 
praying ** that the Ufrii may be guashed,** 
but '^ if the defendant ought to be com-^ 
pdled to ans»er" as in this entry ; and it 
ought not to allege that they are not 
named f or not returned. But where the 
terre-tenants not returned are of lands 
in the same county, the precedents are 
both ways : though even if it be pleaded 
in the form of a plea in abatement, it 
must not be understood that the court 
can give judgment to abate the writ, 
because there is no defect in the writ, 
but only to stay till the other terre- 
tenant is brought in : [m] but the better 
form in that case is to pray judgment, 
" if the defendant ought to be compelled 
to answer.*' 2Vent. 10^, 105. Prynne 
y.BUmgkter. 2Salk.601.i4d^uM«v.&i- 
vage. S. C. 2 Ld. Raym. 1253. 6 Mod. 
199.226. Moor.524f. Clerk y. HanU 
tvicL Ibid. 571. pK 783. Ibid. 429. 
Gresham'B case. Cro. Eliz. 506. S. C. 



[m] See post 210. [g} note. 
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Jeffrbson 
V. Morton 
and others. 



Profertofletlen 
teatamentafy. 



Plea by R. D. 
and A. O. 



said Johrif Humphry^ Thomas^ JRiehardj and Alexander^ there, 
&c. At which day before our said lord the now king in his 
said chancery here, to wit, at Westminster aforesaid, come as 
well the said John Jeffrezon the now plaintiff, as the said 
John^ Humphry^ Thomas, Richard, and Alexander^ by their 
said attomies, and the sherifiPs of London aforesaid, ^to wit, F.C. 
and J. F. now here return that, by E. M. and J. C. good and 
lawful men of their bailiwick, they had made known to the 
said Bichard Jackson, tenant of the said dwelling-house with 
the appurtenances in their bailiwick, that he should be before 
our said lord the king in his chancery here on this day, to 
shew according to the exigency of the said writ, as by the said 
writ they were commanded. And the said Bichard Jackson 
by William LongoiU his attorney likewise comes, and there- 
upon he the said John Jeffresem the now plaintiff brings (12) 
here into court the letters testamentary of the said John Jef- 
freson the testator, by which it sufficiently appears to the court 
here, that he^ the said John Jeffreson the now plaintiff is exe- 
cutor of the said will, and has the administration thereof, and 
he prays, that as well the said John, Humphry, Tkofnas,Bichard, 
and Alexander, as the said Richard Jackson, may answer to 
the said several writs aforesaid sued out against them respec- 
tively, &C. Whereupon it is said by the court here to the 
said Richard Jackson, that he answer to the said writ sued 
out against him ; and it is likewise said by the court here to 
the said John, Humphry, Thomas, Richard, and Alexander, that 
they further answer to the writs aforesaid sued out against 
them on peril, &c. 

And the said Richard Dawson and Alexander Orpwood say, 
that the said John Jeffreson executor of the last will and 
testament of the said John Jeffi^eson deceased in the said writ 
named ought not to have execution of the said dwelling 
houses with the appurtenances mentioned in the return of 
the writ oi scire facias against them the said Richard and 
Alexander for the debt aforesaid by virtue of th6 said recog- 



Co. £nt. 624f. a. Ow. 134. Kempe v. 
Laurence. This plea is referred to as 
being a good precedent, 2 Salk.601. 
. (11) Hence it appears that upon such 
plea the plaintiff may take a new writ 
against other terre-tenants; and so is 
Moor. 525. Clerk v. Hardvoick. 



(12) As this writ is brought by an 
executor, it seems necessary to make a 
profert of the letters testamentary in 
the middle or at the end of it, but usually 
at the end, as in this case. Carth. 69. 
Bostoorth V. Ridgley. S. C 1 Show. 60. 
LiU. Ent. 386. 
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nizance ; because they say, that before the day of the acknow* Jeffresok 
ledgment of the debt aforesaid by the said Robert Yarway in «'• Morton 
in the said writ di scire facias named, one Thomas Smith was i^" ^ ^^^'j 
seised of the said dwelling houses with the appurtenances in That T. s. be- 
his demesne as of fee ; and being so thereof seised afterwards, ^cfwJT^S 
to wit, on the 20th day of June in the year of our lord 1666, of the houses, 
(IS) enfeoffed the said A>fcr^ Yamay, in the said writ above- IL*^IJ^t^u^ 
named, and one Thomas Yarway, of the said dwelling houses ed tenants in 
with the appurtenances, to have and to hold to the said Robert feo'^d the said 
Yarsoay and Thomas Yarway their heirs and assigns, to the ^- Y. and T. Y. 
use of them the said Robert and Thomas their heirs and assigns and their hdrs. 
for ever ; • by virtue of which said feoffment, they the said 
Robert Yarway and Thomas Yarway were seized of the said [ 10 ] 
dwelling houses with the appurtenances in their demesne as 
of fee ; and being so thereof seised, he the said Robert Yarway 
afterwards, to wit on the 1st day oi August in the 14th year 
of the reign of our lord Charles the 2d now king of England^ 
&c. at the parish of St Clement Danes aforesaid, in the county 
aforesaid died; (14) without this^ that the said Robert Yarway R.Y.died,note, 
at the time of the acknowledgment of the debt aforesaid to the the plea doesnot 
said John Jeffreson deceased in the writ of scire facias above- turvivedhim, as 
mentioned, was sole seised of the said dwelling houses with ^V^^^ *° ^^* 
the appurtenances in his demesne as of fee, in manner and And traTcrae 
form as by the return of the writ of scire facias aforesaid is that R. Y. waa 
alleged. And this they are ready to verify ; wherefore they ^® *° 
pray judgment if the said John Jeffreson the now plaintiff*, 
ought to have his execution against them for the said debt to 
be levied of the said dwelling houses whereof they are above 
respectively returned tenants. 

(IS) A feoffment is never pleaded by traversable as much as if it were ex- 

deedy but this is the constant form of pressly alleged. As where in replevin 

pleading it, and therefore there is no the defendant said that A. was seised in 

need of a profert. See 1 Saund. 9. a. fee of the place in which, &c. and by 

note. his command lie took the cattle damage 

(14) It is not expressly alleged in the feasant ; the plaintiff pleaded that he was 

writ oi scire facias that R. Y. was sole seised in fee of a third part thereof, and 

seised in fee, but a sole seisin seems ne- traversed that A. was sole seised. The 

cessarily implied from the words ''which traverse was held proper, for by plead- 

were of the said R. at the time of the ing that A was seised in fee, it must 

recognizance of the said debt or ever necessarily be understood that he was 

after,*' for the defendants would not «o/tf seised, and therefore the plaintiff not 

' otherwise be liable : and it is a rule of only might but was bound to traverse 

pleading, that whatever is necessarily the sole seisin. 2 Salk.629. Gilbert v. 

understood, intended and implied, is Parker. S. C. 6 Mod. 158. 



10 Jeffreson versus Morton and others. 

Jeffrbson And the said Jokn Morton^ Humphry Wiggauj and Thomas 
^' }^^^^^ Bichardsoti say, that the said John Jeffreson executor of the 
f° ^ 'j last will and testament of the said John Jeffreson deceased in 
Plea by J. M. the said writ named ought not to have execution of the said 
H.w.andT.R. j^giUng houses situate in Grajfs Inn Lane with the appur- 
tenances, in the return of the said writ of scire facias men- 
tioned, against them the said John Morton^ Hvmphry Wiggan, 
and Thomas for the debt aforesaid by virtue of the said recog- 
That before the nizance, because they say that, long before the day of the said 
HT^'Ssed'' recognizance by the said Robert Yarway ia the said writ of scire 
of the dwelling facios named, one Ralph Hensby^ esq. was seised of the said 
d^aLmtei^ dwelling houses with the appurtenances in his demesne as of 
leturnedtenants fee, and the said Ralph being so thereof seised afterwards, to 
"?^^ wit, on the 28th day of May^ in the year of our lord 16S7, at 

aeiaed bjinden- the parish of St Andrew in Hoibom in the county of Middle^ 
^^^ ***^ sex^ by a certain indenture of bargain and sale made between 
oonvejed the the said Ralph of the one part, and one William JVame of the 
^w'w^infce Other part, (one part of which said indenture sealed with the 
in trust for the seal of him the said Ralphs they the said John Morlonj Hum- 
wid It Y. phryf and Thomas Richardson bring here into court, the date 
Lease and re- whereof is the same day and year aforesaid) for a certain sum 
lease set out. ^f money in the said iildenture mentioned, he the said Ralph 
Hendjy bargained and sold to the said William Warm the said 
dweUing houses with the appurtenances, to have and to hold 
the said tenements with the appurtenances to the said William 
Warm his executors, administrators and assigns, from the day 
next before the date of the said indenture unto the full end 
and term of one year from thence next following and folly 
to be complete and ended ; by virtue of which said baigain 
and sale the (15) said William Wame was possessed of the 
said tenements with the appurtenances ; and being so thereof 
possessed, and the said Ralph being so seised of the reversion 
of the said dwelling houses, afterwards and before the said 
day of the acknowledgment of the debt in the writ mentioned, 
to wit, on the 29th day of May in the said year of our lord 
[ 11 ] 1657, at the parish aforesaid, in the county aforesaid, by his 
certain writing of release then and there made between the 
said Ralph Hensby of the one part, and the said William Wame 

(15) The form of pleading a lease for are added the following, << and by force 

a year now used differs from the above of the statute made for transferring uses 

only in this, that after the words << by into possession." 
virtue of which said bargain and sale/' 
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of the other part, (one part whereof sealed with the seal of Jxffbbson 
him the said Bo^, they the said John MorUm, Humphry ^^^^^^^ 
Wiggany and Thanms Bichardson bring here into court, the i *j 

date whereof b the same day and year aforesaid,) he the said 
jRa^ Hendjy granted, remised, released, and quit claimed 
unto the said William Wame his heirs and assigns, the afore- 
said dwelling houses with the appurtenances, then being in 
the possession of the said WilUam Wamej to have and to hold 
the aforesaid dwelling houses to the said WiUiam Wame his 
hdrs and assigns, to the use of him the said WiUiam Wame 
his heirs and assigns for ever, in trust for the said Bobert Yar- 
UMry andhis heirs ; by virtue of which said release, (16) he the 
said William Wame was seised of the said dwelling houses with 
the appurtenances in his demesne as of fee, in trust (17) for 



(16) So in the present form of plead- 
ing a release, the same words, " and 
also by force of the statute for transfer- 
ring uses into possession/' are added 
after the words, *^ by virtue of whicli 
said release." 

(17) At the common law if one man 
was seised of the legal estate to the use 
of, or accordmg to the modern phrase, 
in trust for another, who had acknow- 
leged a recognizance, or against whom 
a judgment had been obtained, these 
lands were not liable to execution upon 
the judgment or recognizance of the 
cestui fue trust. Co. Litt. 374. b. But 
by the sUtute of frauds 29 Car. 2. c. S. 
s. 10. it is enacted, <' that it shall be 
** hwful for any sheriff or other officer 
** to whom any writ or pnecept is di- 
*< rected at the suit of any person, of, 
** for and upon any judgment, statute 
** or recognizance, to do, make and de- 
" liver execution unto the party in that 
** behalf suing, of all such lands, tene- 
'* ments, rectories, tithes, rents and 
^ hereditaments, as any other person or 
** persons are in any manner or wise 
** seised or possessed in trust for him 
« against whom execution is so sued, 
** like as the sheriff or other officer 
" might or ought to have done, if the 



'^ said party against whom execution 
<< was sued had been seised of such lands, 
** &c. of such estate as they are seised 
** of in trust for him at the time of the 
** said execution sued; which lands, &c. 
<< by virtue and force of such execution 
'< shall accordingly be held and enjoyed 
*^ freed and discharged from all encum- 
** brances of such person or persons as 
** shall be so seised or possessed in trust 
" for the person against whom such ex- 
'' ecution shall be sued ; and if any 
'* cestui que trust shall die, leaving a 
'* trust in fee-simple to descend to his 
<< heir, then and in every such case, 
** such trust shall be deemed and taken 
^ and is hereby declared to be assets 
** by descent, and the heir shall be liable 
** to and chargeable with the obligation 
<< of his ancestor for and by reason of 
« such assets as fully and amply as he 
<< might or ought to have been, if the 
^* estate in law had descended to him 
'< in possession in like manner as the 
** trust descended." The words in the 
act, ** at the time of the said execution 
sued,*' are held to refer to the seisin of 
the trustee ; and therefore if he has 
conveyed the lands by the direction of 
cestui que trust before execution, though 
seised in trust at the time of the judg- 
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fee. 



the said Moberi Yitrmay and his heirs* And th<e said WilUam 
Wame being so thereof seised, he the said WiUiam Wame 
afterwards to wit, on the 28th day of Nooember in the 14th 
year of the reign of our lord Charles now king oi England^ &c. 
at the parish of St Andreto Holbom aforesaid in the county 
aforesaid, by a certain indenture of bargain and sale made 
between the said Robert Yarmay and the said WiUiam Wame, 



meot, the lands cannot be taken in ex- 
ecution. As where a judgment was 
obtained against a cestui que trusty who 
afterwards borrowed a sura of money, 
and the trustee by his direction mort^ 
gaged the estate to the lender, and an 
tf^^i^ being taken out upon the judgment, 
and a moiety of the estate mortgaged, 
extended and delivered to the plaintiff, 
he brought an ejectment, and the ques- 
tion was if he had any title by virtue of 
this statute ; and after argument it was 
determined by Mr. Justice Tracy that 
the execution was not good; and Sir 
Edumrd Northey said, that ever since 
•the act such construction had been 
thought agreeable to the statute, though 
he did not know it had ever been judi- 
cially determined; and a case was 
mentioned by Mr. Justice Tracy from 
Mr. Serjt. Cheshire's notes, where this 



opinion seemed to have been allowed 
by Lord Trevor, and was not contra- 
dicted by the court. Com. Rep. 226. 
Hunt V. Coles* The same point is re- 
cognized by Chief Baron Comyns, Dig. 
Execution (C 14.). It is held that if a 
man be cestui que trust of a term, it is 
not assets within the statute, for it ex- 
tends only to a trust of land in fee. 
2 Vem. 248. King v. BMett. [m] 

With respect to what shall be said to 
hp an use executed by the statute of 
S7H. 8. c. 10. of uses, or a trust estate 
now not executed, it is held, that where 
an use is limited upon an use, it is not 
executed, but the legal estate is vested 
in him to whom the first use is limited. 
Dy. 155. TyrrePs case. As where an 
estate is conveyed to another in the 
manner mentioned above in this entry, 
viz. to W. and his heirs to the use. 



\m] It is held that an equity of re- 
demption cannot be taken In executiou 
under this statute: whether it be of a 
freehold estate ; 2 Atk. 290. Plunkety. 
Penson ; or of a term of years, 1 Ves. 
jun. 431. Lysiery. Dolland. 8 East, 
467. Scott v. ScJioley ; in which last case 
Lord Ellenborough C. J. seems to have 
been of opinion that a trust estate for 
years is not within the statute. In giv- 
ing judgment in Scott v. Scholey^ he 
said, *' The very silence of the statute, 
*< which, while it expressly introduces a 
<< new provision in respect of lands and 
<< tenements held in trust for the person 
<* against whom an execution is sued, 
<' says nothing as to trusts of chattel in- 



*' terests, affords a strong argument that 
'' those interests were meant to conti- 
" nue in the same situation and plight, 
'< in respect of executions, in which 
'' both freehold and leasehold trust inte- 
« rests equally stood before the passing 
of that statute." 8 East, 486. And see 
4 B. & A. 684. Doe v. GreenhiU, in which 
it was determined that even if a clear 
trust term of years be within the statute, 
yet it must be held simply and solely 
in trust for the defendant; and as in that 
case it was held for the defendant and 
another, the statute was considered not 
to apply ; and doubtless the same rule 
would prevail as to trusts of freehold. 
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«nd one William ScdlaweSy and one Thomas Yarwag of the one JxyFRBsoK 
part, and them the said John Morton^ Humphry Wiggan^ and ^^^^^^ 
Thomas Richardson of the other part, (one part of which said * 
indenture seated with the seals of them the said Robert Yar^ 



of. lum and his heirs, in trust for, or to 
the use of R» and his heirs, the use is 
not executed in R. but in W, and the 
legal estate is vested in him as trustee. 
Cas. Temp. Talb. 164. Robinson t. Cb- 
mjr/i^ Ibid. 1S8, 1S9. AHomey^Geneml 
▼• Scot. 2 P. WiU. 146. Whetstone ▼• 
Sts* Bury. So where £• made a set- 
tlement to the use of himself and his 
heirs until his then intended marriage, 
and afterwards to the use of his wife for 
life, and after her death to the use tf 
trustees and their heirs during the life 
of £• upon trust to permit him to take 
the profits, remainder to the first and 
other sons of the marriage, &c. remain- 
der to the use of the heirs of the body 
of£.;it was adjudged that £. took 
only a trust estate for life, for the use 
to him could not execute upon the use 
which was limited to the trustees for 
his life, and cousequently the legal es- 
tate for his life was executed in them by 
the statute of uses, and the limitation 
to the heirs of the body of £• operated 
as words of purchase, and created a 
a contingent remainder. Carth. S72. 
Tippin ▼. Cosin. S. C. Comber. 312, 
SIS. 1 Ld.Raym.SS. 4Mod.S80.[n] 
So where something is to be done by 
the trustees which makes it necessary 
for them to have the legal estate, such 
as pajrment of the rents and profits to 
another's separate use, or of the debts 
of the testator, or to pay rates and taxes 
and keep the premises in repair, or the 
like, the legal estate is vested in them. 



and the grantee or devisee has only a 
trust estate. ' See S Bos. ft Pull. 178, 
179. Kenrick v. Beauderh. 2 T. R. 444. 
Silvester v. JVilsoH. [o] As wherelands 
were devised to trustees and dieir hrirs 
in trust for A. a married woman and . 
her heirs, and that the trustees should ^ 
from time to time pay the rents and* 
profits to A. or to such person as she 
by any writing under her hand, as well 
during coverture, as being sole, should > 
appoint, without the intermeddling of 
her husband, who he willed should have 
no benefit or disposal thereof; and as i 
to the inheritance of the premises in 
trust for sudi person and for such es- 
tates as Am by her will or other .writing 
under her hand should appoint, and for 
want of such appointment in trust for. 
her and her heirs. The question was 
whether this was an use executed by 
the statute, or a bare trust for the wife; 
and the court held it to be a trust only, 
and not an use executed by the statute. 
1 Vem. 415. Nevil v. Saunders. So 
where lands were devised to trustees 
and their heirs in trust to pay out of 
the rents and profits sevend legacies 
and annuities, and to pay all there- 
sidue of the rents and profits to C. a 
married woman during her life for her 
separate use, or as she should direct, 
and after her death the trustees to 
stand seised to the use of the heirs of. 
her body with remainders over ; it 
held by Lord King^ that the use 
executed in the trustees during the life 



[n] See also 7 T. R. 342. Venables v. 
Morris. (bid.4S8. S.C. Ibid.4SS. Doe 
v. Hicks. 12 Ves. 89. CuHis v. Price. 

[o] See also to the same effect 6 T. R. 
Vol. II. Part I. 



213. Someroitte v. Lethbrk^. 8 £ast, 
248. Keene v. Deardon. 12 East, 455. 
fVright Y.Smith. 4 Taunt. 772. Gregory 
V. Henderson 
E 
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Jtr#BBM>» xDogh WHIiam Wame^ WiUiam SaOmh and Thomas Yamagf^ 

^'^^^^ they said Mm Marion^ Humphry Wiggan^ and JTiomas 

^an CT8.^ Bkhardvm bring bene into oourt^) and in due maoner enroUed 

in the court of chancery oS our lord the king at Westrnmhr 



of & who bad only a tnM e«ta^ in the 
Burpku of the rents and profits for lifei 
with a contingent renuunder to the heirs 
of her body, and that her eldest son 
would takeas apurchaser; for by the sub- 
sequent words» viz. ** that the trustees 
should stand seised to the use of the heirs 
of tlM body of C./' the use was execu- 
ted in the persons intitled to take by vir- 
tue thereof; and therefore there being 
only a trust estate in C. and an use exe- 
cuted in the heirs of her body, these 
diflisrent interests could not unite and 
iacoiporate together so as to create an 
eatate tail by operation of law in C* 
And be took a difierence between the 
principal case and that of Broughton v. 
Lanf^ (hereafter noticed), for there 
it was to permit- A. to receive the renta 
and profits for life, but in the principal 
case it was a trust to /My tmer the renta 
and profits to another^ and tlierefore 
the estate nuist remain in the trustees 
to perform the will. 8 Vin. 26I8« pU 19. 
MS. Rep. Ladif Jana v. Lord Sa^ Sp 
SeaL S. C. 1 Equ. Cas, Abr, S8S, 3$4^ ; 
and this decree waa afiirmed in the 
bouse of lords. S Bro. C. P. 458. See 
SBos. k PuU. 179i So where lands were 
devised to trustees and their heirs in 
trust to pay out off the rents and profits^ 
q/Ur deducting raUi^ taxes f and repairs^ 
the residue to C. S. for life, and after 
his decease to the use of the heirs male 
of the body of C. S. with remainder 
over: it was held by Lord TAKf/oia, that 
the use waa executed in the trusteea 
during the life of C. S. who had only 
a trust estate for fife, and the remainder 
in tail was a legal estate, which could 



not unite and incorporate together* and 
C. S. could not sufler a valid reoo- 
very, for in order to make a good tenant 
to the precipe, there must either be a 
legal estate for life, and a legal remain- 
der in tail, or an equitable estate for 
life, with an equitable remainder in taiL 
1 Bro. C. C. 75. Sh^nd v. Smi$h. 
And again in a late case, where a 
devise was to trustees and their bars 
upon trust, to permit a married woman 
to receive the rents and profits during 
herlife^r Arrotoft eok and separate uact 
notwithstanding her coverture, andwih^ 
out hang in any mee mifect to the d^te^ 
or control ^ her then or qfter tahen huth 
bandf and her receipt alone to be a suf- 
ficient discharge, with remainder over$ 
it was held that the legal estate waa 
vested in the trostees; for it being the 
intention of the testator to secure to the 
wife a separate aUowance» free from the 
control of her husband* it was essea* 
tially necessary that the trustees should 
take the estate with the use executed 
in order to efiectoate thai intention* 
otherwise the husband would be enti- 
tled to receive the profits and defeat 
the very object which the testator bad 
in view. 7 Term. Rep. 652. Barton v. 
Harton. [/y] And also where lands 
were devised to trustees and their hews 
in trust* that they should, out of the 
rents and profits* or by sale or mort- 
gage of the whole, or so much of the 
estate as should be necessary, raise a 
sum sufiicientto pay the testator's debts 
and legacies* and afterwards in trust 
and to the use of T. B. for life, with 
several remainders over, the question. 



[p] See also 5 East, 162. Doe v. Simpson. 9 East, I. Robinson v. Grey* 
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M tfatt 6th Ahyde December In the Utii ytur aforettud, aocord- Jt^wMtmt 
tng 16 Ihe form of the statute in sudi case made aAd provided, ^'^^^'^^ 
fiir n «M)dn turn of mmiey in the said indenture mentioned^ «^ \^ '' 
bllgained and sold to them the said John 3lo9ion^ Hun^^kiy 



tum is, that wheire the limitation to 
trustees and their heirs is in imtt to 
receine the rtnU and prqfift and piy 
tiem over to A. for life, Ac. this use to 
A. is not executed by the statute, but 
the legal estate is vested in the trus- 
tees to enable them to perform the will i 
but where the limitation is to trustees 
and their heirs in trust, to permit ^nd 
tngtr A. to receive the rents and, profits 
for hb life, ko* the use is executed in 
A. unless it be necessary the use should 
be eieouted in the trustees to enable 
them to perform the trust, as in the 
case of Harton ▼. Harton above men- 
tioned, t^] As where lands were de- 
vised to trustees and their heirs, to the 
inteitt and purpose to permit A. to re- 
ceive the rents and profits for his life, 
and after that the trustees should stand 
seised to the use of the heirs of the 
body of A. with a proviso, that A. with 
the consent of the trustees, might make 
a jointure on his wife; it was held that 
this was an use executed in A. and not 
a trust estate, for it would have been a 
plain trust at cbmmon law, and what 
was a trust of a freehold or inheritance 
at common law, Is executed by the 
statute which mentions the word trust 
as well as use ; and the case of BurcheU 
V. Durdantf 2 Vent. 312. adjudged to 
the contrary upon this point was denied 
to be law. I huiw. Sl^ SS$, Broughton 
v« Langley. S. C. 2 Ld. Raym« 979. 
2SaUu679. And the i 



the legal estate vested in 
the trustees; Lord Hardwiche was of 
opinion that the devise to the trus- 
tees and their heirs carried the tohole 
JeeXjo them, and therefore the estate 
for life, as well as the estates in re- 
mainder, were merely trust estates in 
equity; that part of the trust was to 
sen the whde or a sufficient part of the 
Mate for the payment oX debts and 
legacies, which would cany a fee by 
oonstnictioB, though the word heirs 
were omitted in the devise, as in Sftats 
V. Wagh. 1 Eq. Cas. Abr. 184. ; for 
the trustees must have a fee in the 
whole estate to enable them to sell, be- 
cause, it being uncertain what they 
may sell, no purchaser could other- 
wise be safe ; that the only doubt he 
had was on Uie case of Lord Say tf 
Beal V. Lady Jones^ before Lord JUitg^, 
and affirmed in the house of lords as to 
that point; but on examination that 
case difiered in a material part; and 
takbg together all the dauses of that 
will, it amounted only to a devise to 
trustees and their heirs during another's 
life, upon which a legal remainder 
might be properly limited. 1 Vez. 14S. 
Bdgduxm^. Spencer. 9. C. 2 Atk. 246. 
570> And it was taken !br granted in 
Oarih ▼. Baldmn, 2 Vex. 646. that a 
devise to trustees and their heirs in 
trust, to pay the rents and profits to 
another vested the legfil estate in the 
trustees* For in general the distinc* 



[q] 8o in 2 Taudt. 109. Doe d. Let- 
ceeter and others v. — -^- the dei^ise 
heing to trustees and their heirs in trust, 
to pay unio or permit and suffer the teS' 
iator^s niece to havct receive^ and take 



the rents and profits for her life, it teas 
held that the use was executed in the 
niece, because the words topermit^ kc. 
came last, and in a will the last words 
shall prevail. 
£ 2 
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Jefiresbn verstis Morton and others. 

Wiggan^ and Humas Richardson and their hdrs die said 
dwelling«houses with the appurtenances, to have and to hold 
the said dwelling-houses with the aj^urtenances, to the said 
John Mortofh Humphty Wiggan^ and Thomas Bichardson 
their heirs and assigns for ever, to the use of them the said 
Jdhn MortoUj Httrnphry Wigganf and Thomas Bkhardsonih&r 
heirs and assigns for ever ; byTirtueof which said bargain 
and sale (18), they the said John Morion^ Humphry Wiggan^ 
and Thomas Richardson^ were, and still are seised of the said 
dwellmg-houses with the appurtenances in their demesne as of 
fee ; without this^ that the said Robert Yarway at the time of 
the acknowledgment of the said debt to the said «7bAn Jeffreson 
deceased, in the writ of scire facias above mentioned, or at any 
time* after, wi^ seised of the said dwelling-houses with the 
appurtenances in bis demesne as of fee, in manna: imd form as 
by the return of the said writ -of scire facias is allied ; and 
-this they are ready to verify ; wherefore they pray judgment, 
if the said John Jeffreson the now plaintiff ought to have his 
execution against them for the said debt, to be levied of the 
said dwelling-houses, whereof they are above respectively 
returned tenants, &c. 



was taken by Lord Aei^on in the case 
of Doe on the demise qf WoMy v. Pick' 
ard^ Stafford Summer Assizes 1797, 
and by Mr. Justice Lawrence in Jones 
y.Prosserf Worcester Spring Assizes 
1798. The statute of uses is not held 
to extend to eopyhold estates, for it is 
against the nature of their tenure ^at 
any person should be introduced into 
the estate without the consent of the 
lord, Glib. Ten. 170. ; nor to leases far 
years which are actually in existence at 
the time of their being assigned to the 



use ; as where A. possessed of a lease 
for years, assigns it to B. to the use of 
C all the estate is in B., and C. takes 
only a trust or equitable estate. But if 
A. seised in fee makes a feoffment to the 
use of B. for a term of years, the term 
is served out of the seisin of the feoffee, 
and is executed by the statute. It is 
the same if he bargains and sells the 
estate of which he is seised in fee for a 
term of years. Dy. S69. a. and in the 
margin. 2 Inst. 671. [r] 



' [r] Nor does the statute of uses ex- 
tend to cases where the party seised to 
the use and the cestui que use is the 
same person, except there be a direct > 
impossibility for the use to take effect 
at common law. Bac. Law Tracts, 352. 
2d ed. 4 M & S. 178. Doe v. Presi- 
tndge. In that case a release was made 
to A. & C. and their heirs, habendum to 



them and their heirs and assigns as 
tenants in common and not as joint 
tenants, to the use of them their heirs 
and assigns ; held that A. &• C. took as 
tenants in common. Cro. Car. 280. JeU" 
kins V. Ybttiig. Ibid. 244. Meredith v. 
Joanes; and see Cruise's Dig. title 
Use. s. SI. et.seq. 
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' And the said Richard Jackson says, that the said Jckn Jef- 
fremh executor, cannot have his execution against him, for the 
said debt of the tenements aforesaid, whereof he is above re- 
turned tenant, because he says that he the siud Richard is not 
(19) tenant of the said tenements as of freehold, nor was he 
on the day of suing out the writ of scire /ados of him the said. 
John Jeffresanj or at any time after ; and this he is ready 
to verify; wherefore he prays judgment of the return afore* 
said, &C. 

And the said John Jeffreton executor as to the siud plea of 
the said Richard Dawson and AkxanderOrpoooodj above pleaded 
in bar of the said execution, says, that he by any thing before 



Jbpfrkson 
o. mortoip 
and others. 

V , 1 

B. J. plcnds. 

noiirteniir* 

generally* 



Repliottioiiio 

thepleiof 

R.D.aiidA.O# 



(19) This general plea of non-tenure 
to a scire Jacias on a judgment in debt- 
or Other personal actionj o»on a recog- 
nisance, is- held to be bad and demuv* 
rable to; the reason seems to be, because 
it is Gontcary to the return of the iherifi^ 
wha says he has warned the defendant, 
whais tenant of certain lands, &&;.but 
the defendant is at liberty to plead a. 
speciat nontenure f that is, he may say 
Uiat, before the judgment or recogni- 
zance, T. S. was seised in fee, and de* 
mised the lands to him* for a term yet to . 
^me, and traverse that on the day of 
suing out the writ of scire Jadast or at 
any time after, he was tenant as of free- 
hold of the lapds; or he may say that 
he is only tenant by elegit, or statute, 
and the like : and it is said that the dis- 
tinction between a plea of general and' 
special nontenure is now settled; after 
long and great difficulty. ^ Salk. 601 . 
Adams v. Savaga S. K Clro. Eh'a. 
872. Fiud. V. Peningion. S Lev. 205. 
Barret y.Troiman. The form of plead- 
ing a special nmitenure is to be found 
in Cp« Ent. 620. a. and post, 20. 

The tenant may plead in the bar to 
ihe scire facias saiy thing which shews 
his lands not liable to execution ; as 
that the person against whom the judgr 
ment was given, or the conusor,, con- 
veyed the lands to him, ;or some other 



under whom he claims, before the judg- 
ment or recognisaace, with a traverse 
•f the seisin«at the time of the judgment 
or recognizance, . or at any time after. 
The conveyance must be made boaaJUiei 
for if issue be taken on the trarverse, 
and the conveyance be found fraudu- 
lent, the verdict will be against the de- 
fondant. As where A. recovered judg- 
ment in debt against B. who died, and 
to a sdrejadas brought against the ter— 
tenant, he pleaded tbatB. had enfeoffed, 
him in fee long be^ce the judgment^ 
and traversed that B« w9B seised at the 
time of the judgynent or ever after; 
and issue being. taken, thereon, the jury 
found the feoffment, but said it was 
made or covin to defraud the plaintiff 
and other creditors ; and it was adjudged . 
^for the plaintiff, for B. remained still, 
seised as against the creditors notwith*^. 
standing the feoffment ; and the covin 
was properly given in evidence upon 
this issue, though it would not have 
been admissible upon the issue €(£Jeoffh' 
vii vel noHf any more than the statute 
of .usury can be g|ven in evidence td 
avoid a deed on the plea of uon estjac' 
turn. Hob. 72. Humberton v. HangU. 
So the^ tenant may plead that the de- 
fendant to the judgment or the conusor 
was not seised in fee. Thes. Brev.^. 
272, 273. 289. 
E 3 



12 a JeflSredon verius^ Morton and others. 

jBFFRiaon al^edt ought not to be barred from haYiag his exMitioo, 

'an^oSere **®'"""® **^ **y* **^ ^^^ "*^ ^^^ ^^ **» **^ ^*^°8 *^®^ ^ 
*- *' day of tb^ recxjgoizance by the said Robert Yaraaif^ he the 

adntetiuaT. 8. said Thcmos Smith was seized of the said dwelling housea^ with 

wMSfindmiw, the appiirtenance% whoreof they are above retiiroed teoaotSy 

in his demesne as of fee^and bdng so thereof seised afterwards 

maAjbaxhtm^ wd before the Tecogoizanoe enfeoffed the said Aid^l YaroKiy 

udT. T. 1a ^^ ^^ ^^ TlbwMrs yomuy, of the dwelling-houses aforesaid^ 

rce. with die appurtenances, to have and to hold to die said Roberi 

Yartoay and Thomas Yarwnf their heirs and assigns, to the 

use of them the said Robert and Thomas^ their heirs and as^ 

signs^ for ever; by virtue of which said feoffinent the said 

Robert Yarwajf and Thoma$ Yarway were seised of the said 

dweIling-houses» with the appurtenances* in their demesne as 

of fee» as the said Richard Damon and Jlesander Orpwood 

KT.ndT.T, have above in pleading alleged; but the aaid John Jeffresfm 



B^L^c!!^. executor further says, that the said iZofeyf Yarwaytaid Thomas 
«i iiM praniaes being SO seized of the said dwelling-houses, with the appurte* 
A, a^ iHt '^^^^ ^^ ^^ ^'^ Robert and Thomas^ after the recognizance 
aforesaid, to wit, on the 4th day of Jubf, in the 14th year of 
the reign of our lord the now king, at the parish of St. C/e- 
ment Danes aforesaid, by their certain indenture, bearing date 
the same day and year i^oresaid, then and there made between 
them the said Robert Yarwajf and Thomas Yarwqjf of the one 
part, and the said Richard Dawson and Alexander Orpwood of 
the odier par^ (one part of which smd indenture, sealed witil^ 
the seals of the said Robeii Yarwmf and Thomas Yarwmf^ and 
afterwards and within six months then next following duly 
enrolled of record in the court of chancery of our said lord 
the now king^ at Westminster here, they the said Richard 
Daiwson and Alexander Orpwood now bring here into court,) 
for and in consideration of a certaui sum (20) of money by the 
said Richard Dawson and Alexander Orpwood paid, to tliem 
the said Robert and Thomas Yarwojff bargained and sold tp 
the said Richard Dawson and Alexander Orpwood the aforesaid 
dweUing-houses, with the appurtenances, whereof tliey Uie 
said Richard and Alexander are above returned tenants, to have 
and to hold to them die said Richard and Alexander^ and 

(20) To plead li bargain and sale **J6r by a verdict, or taking issue on a colla* 

the considerations therein mentioned^ teral fact ; 2 Str. 1229. Sargent v. Reedi 

generally, without shewing it to be for or on a general demurrer. 2 H. BL 261 • 

money for valuable consideration seems Bolton v. Bishop of Carlisle. 
to be ill on special demurrer ; but cured «... 



Uih Silt M Car. II. lUgi^ H b 

iWr hmn fer e?er; by irirtue of which said iMlrgam Iritid Ulm JAt^&Bsow 

nd emoUm^ti and tiso by force of a certatii act made and ^^^^^^ 

fifovided in the parliament of the lord Henr^ the 6th» late ^ r ^ ' ' 

king d&iglandf holden at tVesiminsUri in the county of MM' 

dUtes^ on the 4th day of FArmr%f^ in the 27th year of hii^ 

reign, for transfiarring used into possesrion, the said Biehard 

JOawson and AleMonder Orpnood then and also at the time of 

the death of the said Robert Yarwatfj were seised of the teid [ is J 

dwellingA-houses, with the appurtenances, whereof they are 

above as aforesaid returned tenants, in their demesne as of 

foe; whereby a moiety of the said dwelling-hooses, with die whmbys 

appurtenances, became and yet is charged and ehargeabie to ^1^ immifles 

the execution of the said John JeffresoUj executor for the ddbt ^^^^ ^ 

aforesaid, by virtue of the said recognizance; withaui thU that ciecutkm. 

tke mid Robert Yarwy died seised of the said dntdUng'^housesf Thutnveneis 

with the appurtenances^ in maimer and firm as the said Richard ^^,^^^1 uLi ~ 

Damon andjUexander Orptoood have above in pleading aU^ed^ i»4Seepoat.88. 

And this he is ready to verify ; wherefore he prays judgtMM 

and execution against them for the debt aforesaid to be levied 

of a moiety of the said dwelling-houses, with the Ikppurfe^ 

nances, to be adjudged to him, &c. 

And the said John Jeffiregon executor, as to the plea of the jieptkOioii to 
iMd John Morton^ Humphry Wiggan^ and Thomds Richdrdson, h! vT^^^ 
says, that he l^ any thing by them above in pleacKng alleged T. R. 
ought not to be barred from having his said execution against 
*them for the said debt to be levied of the said dwelling-hoUses, 
with the appurtenances, whereof they are above returned 
tenants, because he says that the said Robert Yareoay^ after die 
said recognizance, to wit, on the said 16th day of Augasf, in that R. T. waa 
the aforesaid l«th year of the reign of our said lord the How |^^^ . 
long, was seised of the said dweUing-houses, With the appur- houies in fee 
tenances, whereof they the said John Humphry and Thomas *"^ "'"^* 
are above returned tenants, in his demesne as of fe^ in man* 
ner and form as by the return of the said writ o( scire Jacias'ik 
above supposed ; and this he prays may be enquired of by the 
country, and the said Johnf Humphry^ and Thomas Aereof 
likewise, &c. 

And the said Ri^ard Damson and Alexander Orpwood say, Demumr to 
that the plea of the said executor above in replying pleaded, *** ' 
and the matter iu the same contained are not si^cient in law 
for him to have hia said execution maintained against them of 
the sud lands and tenements whereof they as aforesaid are re- 
turned tenants, and. that they have no necessity, mr are die/ 
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JeflSreson ver$us Morton and o^erg. 



Jeffbesov 

t>. M ORTOK 

and others. 



Joinder in de» 



C 14.3 



Venirt ladM. 



In general the 
venire facias ii 
abbreviated in 
the entiy thuB, 
*' IS, &c bj 
wboniy lice, and 
vhon«iUier,&e. 
torecogniiey 
Ac" 



A continuance 
by dietdatus 
as t9 the de-^ 
muner.. 



bound by the law of the land^n any nmmiar to answer to« tlie 
said plea in manner and fi»rm aforesud above in replying 
pleaded : and this they the sidd Richard and jikmnder ase 
ready to verify ; wherefore, for want of a sufficient replicatimi 
in this behalf they the said Richard and Alexander pray judg* 
menty'and that the said executor may be barred from having 
or maintaining hb said execution against them the said 
Richard and Alexander^ for the said 40001. of tlie said lands 
and tenements whereof they are returned tenants as aforesaid. 
And the said John Jeffresan executor, as to the demurrer in 
law of the said Richard Dawson and Alexander Orpwood, since 
be has above in pleading alleged sufficient matter in law to 
mountain bis having his execution aforesaid against the said 
Richard Dawson and Alexander Orpioood for tlie said debt> to 
be levied of the moiety aforesaid, with the appurtenances,: 
which he is ready to verify ; which said matter the said Richard 
Dawson and Alexander Orpwood do not deny, nor in any wise 
answer the same, but altogether refuse to admit the said veri- 
fication as before, prays judgment and execution against them 
for the said debt, to be levi^ of a moiety of the said dweliing- 
houses, with the appurtenances, to be adjudged to him, &e. 
Therefore, as to try the said issue above in form aforesaid 
joined between the said John Jeffresan the now plaintiii^ and the 
said John Morton^ Humphry Wiggan^ and Thonias RichardsoHj 
the sheriff is coipmanded that he cause to come before our lord 
the now king, in three weeks from the day of Easier next 
coming, wheresoever he shall then be in England^ twelve free 
and lawful men of the neighbourhood of the parish of Si* 
Andrew, Holbom, each of whom shall have 20/« of land, teue- 
ments^or rent by the year at least, by whom the truth of the 
matter. may be better known, and who are neitlier anywise 
akin to the said John Jeffi-eson, the now plaintifl^ nor to the 
said John Mortony Humphry fVigganf and Thomas Richardsmty 
to recognize upon their oath the full truth of and upon the 
premises ; the same day is given to the parties aforesaid there, 
&C. and as to the matter in law, whereof as well the said John 
J^eson the now plaintiff, as the said Richard Dawson and 
Alexander Orpwood, have put themselves on the judgment of 
the court here» a day is given as well to the said John Jeffrey 
son the now plaintiff, as to the said Richard Dawson and Alex* 
ander Orpwood, before our said lord the now king, in the said 
three weeks from the said day of Easier next coming where- 
soever, &c. to he^r their judgment thereof^ &c. because the 
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ooart here k thereof not yet, ftc. And as tathe plea of the jBFrREsoN 

said Bickard Jackson abote pleaded, he the siud Jokn Jeffreson ^' ^^ ^^^ 

the now plaintiff prays leave to imparl thereto before our v 'j 

said lord the now king unto the same term wheresoever, &c. Imiwrlance u 

and he has it, &c. the same day is given to the said Richard ^^ ^^° 

Jadaan there, &c at which day before our lord the king at 

JVntminster^ come the parties aforesaid in their proper persons^ 

and as to the trial of the said issue above in form aforesaid, 

joined between the said John Jeffreson the now plaintifi^ and 

the said John Morion^ Humphry tViggdnj and JTiomas Bichard- 

toiif the sheriff returns the said writ in all things served and 

executed, together with a panel of the names of the jurors an* 

nexed to the said writ, none of whom, &c. therefore the 

sheriff is commanded that he do distrain them by all their Distrin^w. 

lands, &c. and that of the issues, &c. so that he have their 

bodies before oar lord the king on the morrow of the Hdy 

Triniiy wheresoever, &c. to recognize in form aforesaid ; the 

same day is given to the parties there, &c. And as to the 

matter in law, whereof as well the said John Jeffreson the now Further 



plaintil^ as the said Bichard Dawson and Alexander Orpoiood ^^^^^^ 

have put themselves therein upon the judgment of the coiirt, 

because the court of our lord the king here is not yet advis^ 

what judgment to give of and upon the premises put upon 

the judgment of the court, a fiurther day diereof is given as 

well to the said John Jeffreson the now plaintiff as to the siud 

Bichard Dawson and Alexander Orpwood^ before our lord the 

king until the sud morrow of the Hofy TrinUy wheresoever, [ 15 ] 

&c. to hear their judgment of and upon the premises^ because 

the court 6f our said lord thie king here is thereof not yet, &c. 

And as to the said' plea of the mA Bichard Jacksoti thoye- 

pleaded, he the said John Jeffreson the now plaintiff, fiirther 

prays leave to impari thereto before our l6rd the king until 

the same term wheresoever, &c. and he has it, &c. the same 

day is given to the said Robert Jackson there, &c. At which Further imptf . 

day before our lord the king at Westminster come the parties pi^ ^|^ j. 

aforesaid in their proper persons ; and as to the trial of the 

said issue above in form aforesaid joined between the siud 

John Jeffreson the now plaintiff, and the said John Morton^ 

Humphry Wiggan^BSiA Thomas Bidiardsony the sheriff has not 

sent his writ thereof; therefore as before the sheriff is com- vkeeomet mm 

manded that he distrain them by all their lands, kc and that ^^^ 

of the issues, &c. so that he may have their bodies before our 

lord the king in three wedcs from the day of iS^. Michael 
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•Anodier dis* 
tiiiigM. 



wheresoever, &c# to feeognbse upon thdr oath more fblly the 
truth of and upon the ptediisieB ; the same day is gtvea to the 
said parties, && And as to the matter in law, whereof as 
well the said «/oA» Jeffreson the now plaintifl^ as the said 
Bichard Dawson and Alexander Orpwoqd have, put themselves 
upon the judgment of the court, for that it appears to the 
oourt of our said lord the now king here that the said piea 
of die said John Jeffreson the now plaiutiff, in manner and 
form aforesaid above in replying pleaded^ and the matter m 
the same oontaiiied, are good and stifficioit in law to main- 
tain him ihe said John J^eson to have his ei&ecution against 
the said Bichard Dwmum and Alexander Orpaiood for the said 
<4000/* to be levied of a moiety of the said lands and timt^ 
meats whereof they the said Bichard Dawson'aoA Alesander 
Orpmood are returned tenants as afovesaidi it ia considered 
that the said John Jeffreson the now pUinliff have his execu- 
tion against the said Bichard Damson and Alexander Orjrwood 
foe the said 4000A to bekviedof amoiety of the said lands 
and tenements, whereof they the said Bichard Damson and 
Alexander Orpwood are returned tenimls aa aforesaid, accord* 
ing to the forces form, and effiM^t oi the seid leeognizanc^ 
&C. but let execution thereon be stfeudjifitil the plea between 
the said Join J^eson the now plaintii^ and die said JcMbi 
Morton^ Humphry fViggan^ Thomas BiehardSon^ and Biduard 
Jackson be detetmiacd, &c^ And atr to the said plea of the 
said Bichard Jackson abova pleaded, he the s/siAJohnJ^eaon 
ihe now phintifffiiither prays leave to imparl Aierelo until 
the said threaweekafironi'tbedflfy of S^. JftrAde/ wheresoever, 
&a and be haa i^ &c» and the same day ia g^veife to the said 
Bichard Jackson tbere^ &c. At which day before our lord 
the king at IVesisnisisierf come as well the said John Jeffresonf 
the now plaiBti^ as the sakl JMii Mortonf Humphy Wigganf 
lHoauu BichardsonfUnd Bichard Jackson^ in their proper per- 
sons; and as tn the trialof the said issue above in form afor^ 
said joined lytween the said John Jeffreson the now plaintiff, 
and the said John. Mofionf Hnmphry Wiggan^ and Thomas 
Biciardsmif. the sheriff has not sent the writ thereof; therefore 
as before the sheriff is commanded that he distrain the jnrors 
aforesidd by all their hmda, &e» an that he have their bodies 
hi£)ne.«mi lord therkiag oa the octave of SuMarUm where- 
aoaeee^ flDc unlett oms load the kii^s iuthfol and bebved 
^x JAn ^EAfnge^ fcnt» diief justice fof/' our lord the king,, 
esajgweditn heU {deas. in yia<Mui*.olf a» Jai&lord^lhe kiog^ 
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bcfiire the Idog birasBl^ shall f nt come im JHtffly on tbe Jb^»#bu«i» 
monowoeSLMariin next to comet i^ Wesiminster, in die ^^^her!^ 
eomty of Middlesex^ in tbe great ball of pleas there, for de- ' ^i .,/ 
fiwlt of jarors, &c* the sane day is^yen to the said parties^ 
&€; And as to the said plea of the said JBickard Jacktonf 
aixwpe pleaded, he the swl John J^evm the now plaintiff^ 
pnjs fiirther leave to imparl thereto before our lord tbe king Further mipsr-^ 
nnta the said octave of i».3r^»^ wheresoever, &a aadhe^'^'^P^ 
has ity &a; the same day is giv^i to the said 2ZtciafitfJiicibo% 
these, &a At which day before oar lord tbe king at fFis^ 
similar, oome the said John Jeffireson the now plaintifl^ and the 
said John Morton^ Humphry Wi^OHf and Thioma$ Bichardmm^ 
in theirprc^ier persons; and the said chiefjnstice before whom, 
&C. sent here hb record before him had in these words, to 
wit: Afterwards on the day and at the place within contaitfed iwco. 
befafe Bit Join KAfttgej knt chief justice of our lord the king^ 
assigned to hold pleas in the court of our said lord the kin^ 
befoire the king himself John S^'re, gent, being, assodated to 
him according to the form of the statute^ &c come as well . 
Ae within-named Join Jeffreton the now plaintifl^ as the 
Withio-written John Morion^ Hmphry JV^^ggan, and T^oma$ 
JtJstordkwH in their proper persons; and the jurors of th^ < . 

wheroof mentioii is within made being called, some of theiiv 
to wit, E.H*, O.P., A^C B.D^ R.D., T.S., T. G» 
T; P^ and T. S., come and are sworn upon that jury ; aifd 3V><^ 
became the rest of the jurors of the same jury do not appear, 
dierefore others of the by-standers by the sheriff (tfMtddZ^sfi^ 
chosen f<yr tins purpose^ at the request of the said John Jeffr^ 
um^ and by the command of the said chief jnstioe^ are appoint- 
ed anew, whose names are annexed to the panel within written^ 
aoeording to the form of the slatnte in such case made and 
invvid^, which said jurors so appointed anew,, to- wit, 
D.B., T. X, and J.B^ bang calkd likewise come, who be- , ^' 
ing elected, tried, and sworn tospeak the troth of the within 
contained, together with the sakl other jmron, before imr 
panelled and sworn, say upon their, oath that; the sakl JZ^kr^ 
Yomry^ after. the reoogniaance. within specified^ to wit^ M iMicUbr > 
the 16thday kR Aagutt^ indielMiyear of d^ reign of orar ^^'^'^^ ' 
said lofdthe now king within qiecified, was seised of the said .«,i> v./s,,.,>. 
dweilingiAouses with tlm appmtenaooes, Irbeiebf ih^ Uiib **'^^'' ' 

sakl John Martxmy Hmapby IVfgB^'h wd Thmaas Ekkmibon -. ^ wa 

ate-within returned tenants,, in hk idemesne as of fte„ intaaff- 
ner aadform as thn saidJbAn^Aifircstnftbe ne^ has 
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within in pleading olfeged. Therefore it is considered that the 
said John Jeffreson the now plaintifl^ have his execution against 
I * the said Johti Morton^ Humphry fViggan^ and Thomas Biehardr 
son for the said 40002. to be levied of the said dwelling-houses 
with the appurtenances, whereof they the said John Moriom^ 
Humphry Wi^an^ and Thomas Richardson^ are above retunied 
tenants as aforesaid, according to the foree^ form, and e&ct 
of the said recognizance^ &c. And thereupon he the said 
John Jeffreson the now plaintiff, freely here in court acknow** 
leges that he will not any further prosecute against^ the said 
Bichard Jackson^ therdbre let the said Richard be theneof quit, 
and go thereof without day, &c. 

* A vacatur by rule of court wa» made* on Monday^nesLUs&ffc 
five wedcs o( Easier j in the 22d'yearof king Charles the 2d.. 
' The old roll was not extracted, but only a vacatur as ap- 
pears by the roU, which is entered at the foot of the reeord^ 
and then the entry is as follows^ At which, day before our 
lord the king at Westminster come the parties aforesaid in 
their proper persons, and as^to the trial of the said issue above 
in form aforesaid joined between the said, JMn Jeffreson the 
BOW plainti£^ and the said John MoKton^ Humphry Wi^an, 
Md JTumas Richardson^ the sheriff has not sent thereof the 
writ; therefore as before the sheriff is commanded that. he 
distrain the jurors of the said jury by all their lands, jScc* and 
that of the issues, &c. so that he may have their bodies before 
our said lord the king in three weeks from the day of &• 
Michael wheresoever, &c. to recognize upon their oath more 
folly the truth of and upon the premises; the same day is 
given to the said parties, &c And as to the matter in law, 
whereof as well the said John Jeffreson the now plaintifi^ . as 
the said Richard Dawson and Alexander Orpsoood^ have put 
themselves therein upon the judgment of the court, because 
the cotirt of our lord the king heie is not yet advised what 
judgment to- give of and upon, the premises put upon the 
judgment of the court, a^ further day thereof is given as well 
to the said J(Jm Jeffreson the now plaintifl^ as to the said 
Richard Damson and Meaander Orpwoody. until three weeks 
from the- said day of iS^. Michael wheresoever, &c. to hear 
their judgment of and upon tbc' premises, for that the court 
of eur lord the kilig here is thereof not yet, &c. And as to 
the said plea of the said Riekard Jackson above pleaded he the 
said Jehn Jeffreson the now pkuntiff further prays leave to 
imparl thereto until the said three weeks from the said day of 
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Si^ Muhael wheresoever, &c. and he has it, &c. the same day Jbfvrssok 

is given to the said Biehard Jackson^ &c. At which day b^ ^' ^^^^^ 

fore our lord the king at Westminster come the parties aforesidd i *j 

in their proper persons ; and as to the trial of the said issue 

above in form aforesaid joined between the sud John Jeffreson 

the now plaintiff, and the said John Morton^ Humphry Wig" 

gan, and Thomas Btchardson^ the sheriff has not sent the writ vuxcomet nam 

thereof; therefore as before the sheriff is commanded that «>^^'^^* 

he distrain the jurors aforesaid by all their lands, &c. so that AliMdiatriiigw. 

he may have their bodies before our lord the king on the 

octave of St. Martin wheresoever, &c. unless our lord the iMpHu^. 

king's beloved and faithful Sir John Kelynge knt chief justice 

of our lord the king, assigned to hold pleas in the court of [ 18 ] 

our said lord the king before the king himself shall first come 

on Fridmf on the morrow of St. Martin next coming,* at 

Westminster^ in the county of Middlesex^ in the great hall of 

pleas there, for defiiult of jurors, &c the same day is given . . 

as weU to the said John Jeffreson the now plaintiff, as to the 

said John Morton^ Humphry Wiggan, and Thomas Biehardson^ 

&C. And as to the matter in law whereof as well the said 

John Jeffreson the now plaintiff, as the said Biehard Dawson 

and Alexander Orpmood have put themselves Aerdn on the 

judgment of the court, because the court of pur lord the king ^ 

here is not yet advised what judgment to give of and upon . . 

the premises put on the judgment of the court, a - further day 

thereof is given as well to the said John Jeffi'eson the now Further coati- , 

plaintiff, as to the said Biehard Dawson and Alexander Orp^ de^n«r. 

wood until the said octave of St. Martin wheresoever, &c/lo 

hear their judgment of and upon the premises, for that the 

court of our lord the king here is thereof not yet, ftc And 

as to the said plea of the said Biehard Jattson above pleaded, 

he the said John Jeffreson the now jdaintiff fjirther pmy9 

leave to imparl thereunto before our lord the king tmtil th^ 

said octave of St. Martin wheresoever, &c and he has it, &c Further im- 

the same day is given to the said Biehard Jackson there, &c. Seplm of 

At which day before our lord the king at Westminster eome '^ ^- 

tlie parties aforesaid in their proper parsons, and the said 

chief justice before whom, &c. sent here his record before 

him had in these words, to wit : AAerwards on the day and at Bmim. 

the place within oootained^ before Sir John Kefynge kni. 

chief justice of our lord the kin^ assigned to hold' pleaa in thb 

court of our >^id. lord the kli^ before ^ king hSmsd^ Jhfo 

Squire^ geaU beiiig a^aofiiated tQ Jiin according to^tbeformiif 

the statute, &c. come as well the within named JbAn Jeffreson 
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imnummi die nowplanftifl^ as the within n^ritten Mn Mortmj Huntphfy 
lu^ti^^^ li%gtff^ and Tkoma^ Richardson in iheir proper persons,' and 
^* ^ '- the jarors of the jarjr whereof mention is within m^e be£iig 
' called some of them, to wh;, E. H., O. K, A.C^ B. D., 
R.-D., T. &, T. C, T. P*, and T. S., come and are swom 
upon that }vtry; and because the rest Of the jurors of the 
said juiy did not appear, therefore others of the by standers 
^'^■'^ by the sheriiF of Middlesex chosen for this purpose, at the 

request of him the said JiAn J^esofi, and by the command 
of the said chief jastice, are appointed anew, whose names 
are annexed to the panel within written, according to the ibrm 
of the statute in such case made and provided, which said 
jurors so appointed anew, that is to say, D. B., T. J., and 
T. B., being called likewise come^ who being chosen, tried 
and swom to speak the truth of the within contained, together 
with the said jurors before impanelled and sworn, say u{X)n 
Venlicc Ibr their Oath that the said Robert YartDoy^ after the recognizance 
^'•»'«^- within specified, to wit, on the 16th day of August in the 

12tb year of the reign of our -said lord the now king within 
specified, was seised of the said dwelling-houses with the ap- 
purtenances, whereof they the said John Morton^ Humphry 
f 19 ] ''^S^^ ^^ Thomas Richardson are within returned tenants, 
in his demesne as of fee, m manner and form as the said 
John Jeffireson the now plaintiff has within in pleading alleged. 
Judgment ibr Therefore it is considered that the said John Jeffireson the 
now plaintiff have his execution against the said John Morton^ 
Humphry Wiggan^ and Thomas Richardson for the said 40002. 
tD he levied of die smd dwelling-houses with die appurtenances, 
whereof diey the said John Morton^ Humphry If^iggan^ and 
Thomas Richardson are so as aforesaid returned tenants, ac- 
cording to the force, form and effect of the said recognizance ; 
but let exeeotion thereof cease until the plea tietween the 
said JMn Jeffreson the now plaintifi^ and the said Richard 
Iknoson and Akxandtr Orpmood and Ricliard Jackson be de- 
termined, &C. And thereupon the said John Jeffreson the 
KaUepmeqm HOW plaintiff fredy here iu court confesses diat he will not 
agminit R. J. ^^^ forther prosecute against the said Richard Jackson^ there- 
fore let the said Richard Jadcsan be thereof quit and go 
thereof without day, &c. And as to die matter in law; 
whereof as weU the sud John Jeffreson the now plaintifi^ as 
the said Richard Dawson and Alexander Orpwood have put 
themselves dierein on the judgment of die court, because the 
taomt of our lord the kmg here is not yet advised what judg- 
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mc&t to give ef aad upon ^ premises put upon the judgment IflMueoA 
of the oonrt, ft further day thereof is given as iv^ll to the Mid ^J^J^^, 
JoknJsgh9tm the now friifdntifft as to the said Ilbii»dDtm* t ^ ^ ^ 
som and AleMiubr Orpwood^ until the octam of SSe JfiZoiy ^"'^'^^^^ 
wheresoever. Sec to hear their judgment of and upon: die ^|^!^. 
premisesy for that the court cS our lord the king here is 
thareof not yet, &c At which day before our lord the king 
at Westminster come aa well the said John J^eson the now; 
plainti£^ as the said EUhardDawson and Alexander Orpwood 
in their proper persons ; and as to the matter in law whereof 
as well the said J^m Jeffreson the now plaintiff, as the said 
Bichard Dawson and Alexander Orpmood^ have put thcmsdvea 
therein on the judgment of the court, because the court of 
our lord the king here is liot yet advised what judgment to 
give of and upon the premises put on the judgment of the 
court, a further day is thereof given as well to the said Jakn 



J^eson the now plaintiff, as to the said iZwAor^JOtnofoii and. Fbrtiier i 
Alexander Orpwoodf until five weeks from the day of EasUr ''"*" 



wheresoever, ikc» to hear their judgment of and upon the 

premises, for that the court of our lord the king here la 

thereof not yet, &c. At which day before our lord the king 

at Westminster come as well the said John J^greten thenow ^ 

plaintiff, as the said Bichard DanMon and Mexamier Orpsoood 

in their proper persons, and hereupon all and sii^ular the 

premises being seen, and by die court of our lord the king 

here more fully understood and mature defiberatkm bang 

thfiKupon had, for that it appears to the court of our loid Ibo 

king here, that the said plea of the smd Siehaind Dawmm 

and Akxandfir Orpwood above pleaded in bar of the ezeeution 

of him the said John Jeffreson the now plaintifl^ is not sbC> 

iident in kw, and that the replication of him die said John 

Jeffrtsen the now plaintiff to the said plea above^i^eaded, is 

also not sdBcient in law to maintain him the saidc7oA#t J^jpre* 

son to have his said execution, and so the demurrer in law 

thereof following is not apdy joined, therefore it is said to [ 20 ] 

die said John Jeffreson the now plaintiff, and to die smd 

BkhardDaiKmnw^jOexanderOrpsKMdjii^^ Pifti«Mercd^ 

ftadiatislosay^ dbat the said JUdbmf 2)a«wif and ^Ifejon- ^ '*^ 

der Orpwood do answer anew to the said writ, and dkat die 

said parties d<^ fordiar proceed dierdn, and that they do de» 

seend to an issue of die eounby diereon, oe plead to the judg- 

nentof the court dierein. And thevapon the said Sichard^ 

Iknmm smA Akxambr Orpnood^ vhy^ dM John J^hson FlcabjrlLD. 

executor of the last will and tesUment of the said «^n J^Hr- *^ ^' ^' 
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jBFrRESow son deceased, in the said writ named, ought not to have 
^' H^^h^^^ execution of the said dwelling-houses with the appurtenances, 
V ^ J in the return of the writ of scire facias mentioned for the. 
debt aforesaid, by virtue of the said .reoogniasance, .unless of 
Exeauionon. the reversion thereof, after the end of a certain term of 86 
uDkn of a re- years, being parcel of a term of 99 years, of the said dwellings 
▼enion. houses, demised before the day of die said recognizance^ and 

yet unexpired, and at the rent of a grain of pepper to be paid 
BecauM befoi^ yearly during the said term ; because they say that, long before 
"<»8™*»™^ the day of the said recognizance acknowledged by the said 
T. S. seiaed in Bobert YaroDoy in the. writ of scire facias named, one T. S. 
* was seised of the said dwelling-houses with the appurtenances 

in. his demesne as of fee, and being so thereof seised after- 
wards, to wit, on the 20th day o( June in the year of our 
cnfeoabd tiM lord 1656, enfeoffed the said .Bofer^ YatVMy^ in the said writ 
T. Y. in fee. abo^c named, and one Thomas Yarxay^ of the said dw^Uin^ 
houses with the appurtenances, to have and to hold to the . 
said Bobert Yaraxy and Thomas Yaruoajf their heirs and assigns, 
to the. use of them the said Bjobert and JTunnas their heirs and 
assigns for ever; by virtue of which said feofiinent, they the 
said Bobert and Thomas were seised of the said dwelling-houses 
with, the appwtenances in their demesne as of fee^ and being 
so thereof seised, they the said Bobert and Thomas afterwards, 
and before the day of the said recognizance acknowledged by 
the said Bobert Yarway^ to wit, on the 4th day of January in 
R. Y. aiidT. Y. the year of our lord 1656, at die parish of St. Clement Danes 
cogniuuioe, de- hi the. said county of Middlesex^ by their certain indenture, 
mjied the pre- fjj^ ^^^ whereof is the same day and year,. did bargain, sell 
w. w. for 99 and demise the said dwelling houses with the appurtenances 
7*"^ to one William JVymondesoll^ esq. his executors, administrators 

and assigns, to have and to hold from the day next before the 
date of the «aid indenture, for the said term of 99 years from 
thence n»t following, and fully to be complete and ended; 
. yielding therefore yearly to the said Bobert Yarway and 
Thomas Yarway their heirs, executors, administrators and 
assigns one grain of pepper, if the same should be lawfiilly 
demanded ; by virtue of which said bargain and sale, he the 
said W. W. was possessed of the said dwelling-houses with 
the appurtenances for the term aforesaid, and being so thereof 
poss^sed afterwards, to wit, on the 4th day of April in the 
I6th year of the reign of our lord Charles the 2d now king 
of England^ &c. at die parish of St. Clement. Dflnes in the said 
county of Mi^dleses^ made his last will and testament in 
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writiag, and thereby appointed Dawes WymondesoU^ esq. Jsfprssov 
executor, and afterwards, to wit, on the 4th day of April in ^' MbhTow 
the 16th year aforesaid, he the said W. W. at the pari^ of i""!'^^ . 
Si. element Danes aforesaid^ in the county aforesaid died ; w. w. made 
aftar whose death the said Dawes took upon himself the bur- JSiTtS'S w^ 
den of the execution of the said will ; by virtue of which executor and 
will, and of the said indenture of bai^in and sale to the ^^' 
said W. W. in his- life time in form aforesaid made, the said 
D. as executor of the said W. W. was possessed of the said D. W. 



dwelling-houses with the appurtenances for the residue of the J^^^ """^ 
said term of 99 years ; and being so thereof possessed, he the 
said D. afterwards, to wit, on the 8th day of December in the 
18th year of the reign of our lord Charks the 2d now king of D. w. anigned 
England^ &c. at the parish of Si. Clemeni Daties aforesaid, in ^^g^^'Se*** 
the county aforesaid, by his indenture, the date whereof is the ra^duaof tiie 
same day and year, aliened and assigned to one Elizabeth Orp' ^*™' 
woodf spinster, and her assigns, the said dwelling-houses with * 
the appurtttiances, to have and to hold to the said Elizabeth 
Orpwood and her assigns from the time of the execution of 
the said last mentioned indenture, for the residue of the said 
term of 99 years then to come and unexpired so as aforesaid 
by the said indenture bargained and sold to the said W. W. ; 
by virtue of which said last moitioned Indenture, the said 
£. O. was possessed for the residue of the said term of 99 
years, which was 88 years and 37 days from the time of the^ 
execution of the said indenture in form aforesaid made to Uie 
said Elizabeth. And being so thereof possessed the said £. E. O. dcnniBed 
afterwards, to wit, on the 31st day of January in the 19th ul^Dll^T.a 
year of the reign of our lord Charles the 2d. now king of 
En^and, &c. at the parish of St. Clemeni Danes in the county , 
aforesaid by her certain indenture, the date whereof is the . 
same day and year aforesaid, demised and granted the said 
dwelling-houses with the appurtenances to the said Richard 
Damson and Alexander Orpwood and their assigns, to have wiio entered 
and to hold the said dwelling-houses to them the said Richard ^ ^^ pooMts* 
Dawson and Alexander Orpwood from the day next before the 
date of the said last mentioned indenture, for the said term of 
86 years Brom thence next following, and folly to be com- 
plete and ended ; by virtue of which said indenture last men- 
tioned, they the said Richard Dawson and Alexander Orpwood 
entered into the said dwelling-houses with the appurtenances, 
and were and ycst are possessed for the said term of 86 years. 
And this they are ready to verify; wherefore they pray 
Vol. II. Part I. F 
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judgment if the said John Jeffreson ought to have his execu- 
tion of the said dwelling-houses, unless of the reversion therec^ 
after the end of a certain term of 86 years, being pascel -of 
the said term of 99 years of the said dwelling-4iouses granted 
before the day of the said recognizance, and then unexpired, 
and of the rent of one grain of pepper payable yearly during 
the said term, &c.* 

And the said John Jeffi-eson executor says, that he by any 
thing by the said Richard Dawson and Alexander Orpwood 
above in pleading alleged, ought not to be barred or delayed 
from having his execution of the said- dwelling-houses with 
the appurtenances in the return of the said writ o( scire facias 
mentioned, for the said debt, against them the said Richard 
Dawson and Alexander Orpwood by virtue of the said recog« 
nizance, because he says, that after the making of the said 
indenture of bargain and sale of the said dwelling-houses with 
the appurtenances to the said W. W. in the life-time of the 
said Robert Yarwai/j and also in the life time of the said W. W. 
and before the suing out of the said first writ o( scire /acias^ 
to wit, on the 3d day of April in the said 16th year of tlie 
reign of our lord Charles the 2d, now king of -England^ &c. 
he the said W. W. at the said parish of St. Clement Danes, in 
the said county of Middlesex, surrendered the said dwelling- 
houses with the appurtenances to the said R. Y. and T. Y. 
and their heirs ; without this that the said Dawes WymondesoUy 
after the death of the said W, W., aliened or assigned to the 
said £. O. the said dwelling-houses with the appurtenances, 
to have to her the said £• O. and her assigns for the residue 
of the said term of 99 years, in manner and form as the said 
Richard Dawson and Alexander Orpwood have above thereof 
in pleading alleged. And this he is ready to verify; where- 
fore he prays judgment and his execution of the said dwelling- 
houses with the appurtenances in the return of the said writ 
of scire facias mentioned, for the debt aforesaid, by virtue of 
the said recognizance to be adjudged to him, &c. 

And the said Richard Dawson and Alexander Orpwood as 
before say, that the said D. W. after the death of the said 
W. W. did alien and assign the said dwelling-houses with 
tlie appurtenances to the said E. O. and her assigns for the 
said residue of the said term of 99 years, in manner and form 
as the said Richard and Alexander have above in pleading al- 
leged; and of this they put themselves upon the country; 
and the said John Jeffi-eson, the now plaintiff likewise, &c. 
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Therefore the sheriff is commanded that he cause to come Jbpprxson 
here before our lord the king on the morrow of AU Souk **• Morton . 
wheresoever, &c. 12, &c. of Uie neighbourhood of the parish v '^'^^'i 

of St. Clement Danes, by whom, &c and who neither, &c. 
because as well, &c. ; the same day is given to the parties 
aforesaid, &c. 



Jeflfreson executor of Jefireson against Morton, [ 23 ] 
Dawson and others. Case 2. 

'CCntE/acias out of the petty bag in chancery by Jeffieson S.C. i Sid.436. 
executor of Jeffreson against Yanoay, to have execution i^Mod^'^29. 
upon a recognizance, dated the 16th of August in the 12th 2 keb. 5S9. 
year of the present king, acknowledged by him to the testa- ^1^; 3 k4^5. 
tor in diancery for iOOOiL The sheriff returned that Yarway 3i.3S. 129. 243. 
was dead; whereupon another scire facias issued against the indm^ry^ 
tenants of the lands of YanDoy, to which the sheriff returned ancogniance 
a scire Jed to Martonj WiggaUi and Richardson^ tenants of ti^^l^dn? 
two dwelling-houses with the appurtenances in Gri^s Inn ^tertenantoof 
Lane, and also to Dawson and Orpwoodf tenants of twelve someoftfae'de. 
dwelling-houses in Shire Lane in- Middlesex^ which were '"^^ p^«^ 
Yarwa/s at the time of the recognizance, &c. And further, <^hen demur; 
** that there wa* not any heir, nor were there any other te- i^I^J^jS the*" 
nant or tenants of any other lands or tenements which were dumccUor to 
of the said Yarway to whom he could make known, &c." ^^^^iLe 
The defendants on the day of the return of tiie scire JaciaSf puipoie of tiy- 
appeared in chancery, and pleaded *<that one Eichard Jack" ^^^^' 
ton J long before the day of suing out the said writ, and always cord must come 
after, was and yet is tenant of a dwelling-house with the ap- k. ^.^ch 
pnrtenanoes in the parish of St. Maty of Aldermardmry, com- '^^ gi^e judg- 
monly called by the name of the Axe Inn, of which said the Teidict and 
dwelling-house the said Robert Yaraxn/j namely, the conusor, ^"™|^ ^ 
was seised in his demesne as of fee, on the said 16th day of not be sent beck 
August in the 1 2th year of the reign of the now king, and Sfa^^fiTsos 
that no writ of scire facias issued out of the court here^ directed Blackstone't 
to the sheriffis of London against the tenants of the lands of ^'j^^^^ 
him the said Robert^** and prayed judgment if they ought to 9a Letch 3. 
be compelled to answer to the writ; and then the entry of 
the record is in this manner, to wit; and thereupon he 
the said John Jeffreson the now plaintiff for having the more 
speedy justice in this behalf prays the writ of our lord the 
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Jeffreson king to be directed to the sheri£& oi London to make known 
atldothers' ^ *^® ^^ Richard Jackson^ that he be before our said lord '- 
» ^ *i the king in his isaid chancery to shew, &c. why the plaintiff 
should not have execution against him for the said debt, to be 
levied out of the said dwelling-house together with the odier 
tenements. And thereupon a writ ofscirejacias issued against 
Jackson^ returnable at a certain return, and the same day was 
given as well to the plaintiff as to the defendants, who had 
appeared and pleaded the above-mentioned plea; at which 
day the pldntiff appeared, and the sheriff returned the writ 
served, and Jackson and the other defendants also appeared, 
<< whereupon it is said by the court here to the said Richard 
JacksoHj that he do answer to the said writ sued out agmnst 
Irim, and it is likewise said by the court to all the other defend- 
ants, that they do further answer to the said writ sued out 
f 24* ] against them under peril," &c. And thereupon the defend- 
ants Dawson and Orpwood pleaded in bar of execution, that 
before the entering into the recognizance^ one Thomas Smith 
was seised in fee of the dwelling-houses whereof they were 
returned tenants ; and being so seised, enfeoffed Yarway the 
conusor, and one Thomas Yarway in fee, whereby they were 
joindy seised in fee; and being so seised the conusor died, 
and therefore, as they intended, though it was not so pleaded, 
the tenements survived to Thomas Yanjoay^ and traversed, 
" without this that the said Yarway the conusor was sote 
seised of the said dwelling-houses at the time of the recogni-- 
zance," but did not say, « or at any thne after," ** and this; 
ate. wherefore, &c." The defendants, Morton^ Wiggan^ and 
Richardsofij for the tenements whereof they were returned 
tenants pleaded in bar that one Wame was seised in fee in 
trust for Yarway the conusor, and, by a conveyance in which 
the conusor joined, conveyed to them, and traversed, " with- 
out this that the conusor was seised at the time of the recog- 
nizance or at any time after," and thereupon issue was joined. 
The defendant Jackson pleaded nontenure, to which the 
plaintiff imparled ; and to the plea of Dawson and Orpwood he 
replied, and confessed that the conusor Yarway and Thomas 
Yarway were enfeoffed jointly, but he said that being so seised 
they, by bargain and sale indented and enrolled, in consider- 
ation of money, bargained and sold the tenements to the de- 
fendants in fee, whereby they were seised accordingly, " by 
means whereof a moiety of the said dwelling-houses with the 
afipurtenances became, and yet is charged and chargeable to 
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the execution of him the said pluDtifl^ for the said debt by 
virtue of the said recognizance," and further traversed, ^* with- 
out this that the conusor died seised of thcN said dwelling- 
houses, in manner and form as, &c and this, &c.; where- 
. fore he prays judgment and execution against them for the 
debt aforesaid to be levied of a moiety of the said dwelling- 
houses with the appurtenances to be adjudged to him,'' &c» 
To which replication the defendants demurred, and the plain- 
tiff joined in demurrer ; and the entire record of the demurrer 
and of the issue together was transmitted to the king's bench, 
' and a day given to all the parties here, as well to Jackson 
upon the imparlance to hb plea of nontenure, as to all the 
other defendants ; and in Trinity term last past the defend- 
ants making no defence, the plainUff had judgment on the 
demurrer, with a cesset executio until the plea should be deter- 
mined on the issue, and on the plea of nontenure ; and in 
. Michadmas term following, the issue was tried and found for 
the plaintiff, and judgment entered thereon, and a ncUe 
prosequi on the plea of nontenure. And on the last day of 
Michaelmas term it was moved that these proceedings were 
irregular ; because though an issue joined in chancery must be 
transmitted here, yet a demurrer is determinable in chancery, 
and ought not to be removed here; that it was done by the 
plaintiff's clerk without the knowledge of the lord keeper or 
of the court of chancery, and that it was a surprize upon the 
defendants, wherefore it was prayed that all the proceedings 
in thb court should be vacated ; and the first day of this term 
was given to the plaintiff to shew cause why the proceedings 
should not be vacated as was prayed by the defendants. And 
now in this term it was argued by Finch solicitor general, and 
Saunders for the plaintiff, and Jones for the defendants JDoto- 
son and Orpaxxydj who alone controverted this matter ; and it 
was agreed that the proceedings were regular enough in point 
of practice. But the great question was, whether by law a 
demurrer can be adjourned out of chancery into this court, 
because all demurrers joined in chancery ought to be adjudged 
by the lord keeper or chancellor for the time being, as it was 
pretended ; and in support of it 4 Inst* 80. was cited, where it 
is said, that if there be 'a demurrer in law in chancery it shall 
be argued and adjudged in the same court, and so is the con- 
stant practice to this day ; to which it was answered for the 
plaintiff that it is true where there is a demurrer only, it has 
been always the practice to determine it in the court of chan- 
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eery without transmitting it into this court, but in the present 
case there is a demurrer and an issue also; and the issue 
must necessarily be transmitted into this court because the 
chancery cannot try it by a jury. If then the issue be trans- 
mitted into this court, and die demurrer be kept in chancery, 
there will be two judgments in two several courts upon one 
and the same record ; and yet the plaintiff can have but one 
execution, namely, one elegit upon both judgments : and in 
that case out of which court shall he have it ? out of chan- 
cery or out of the king's bench ? for the two courts canno 
join in making an execution ; so that the plaintiff between 
both courts will &il of his right, which would be incon- 
venient. And though it has been (he practice to adjudge de- 
murrers in law joined in chancery before the lord chancellor, 
or keeper of the great seal in that court, yet the court of 
chancery may, if it will, adjourn any cause either after or be- 
fore demurrer; as in Samefield's case cited in 8 Rep.2S. a. 
the Princess case, where a scire facias^ upon the supplication 
of the prince, was sued out of chancery, returnable in the 
same court, to repeal certain letters patent granted by king 
Bichard the 2d, and confirmed by king Henry the 4tb, and 
the defendant appeared in chancery, and afterwards the par- 
ties were adjourned into the king's bench, and they pleaded, 
arid judgment was given there without sending the record 
back, though there was not any issue joined, but judgment 
was given by default against the defendant after an aid 
prayer granted, and a procedendo awarded; which proves that 
the chancellor may deliver a record and adjourn the parties 
into the king's bench out of chancery, whenever he pleases, 
either before or after a demurrer or issue joined. And it was 
farther said, that though it may be objected that the present 
case is not so entire bnt that the plaintiff may have two exe- 
cutions, namely, one out of chancery on the demurrer, and 
the other out of this court on the issue, without any incon- 
venience, yet the rule of this case must govern all other cases 
of a similar nature; and if it shall be understood 'that no de- 
murrer can be adjourned here, some cases will be widiout 
any remedy. As if a clerk or other officer of chancery bring 
an action of trespass, or assault and battery, against two per- 
sons, by an attachment of privilege in chancery according to 
the usual practice there, and one defendant plead to issue and 
the other demurs, now the plaintiff is to recover joint da- 
mages against both ; but if the demurrer cannot be trans- 
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mitted into this court as well as the issue, how shall the Jefvrbson 
pluntiiF be able to recover against both of them ? So if one ^' Morton 
of the clerks in chancery impleads another there by writ of i y 

privily for an assault, battery and wounding, and issue is 
joined on the wounding, and there is a demurrer to the 
assault and battery, now the jury who try the issue ought to 
inquire of the damages on the demurrer ; but it cannot be 
done unless the demurrer be adjourned into this court as well 
as the issue. And if it be said that the chancery may first 
adjudge the demurrer, and afterwards transmit the issue into 
this court, yet that will not serve; for the. record of the de- 
murrer must of necessity come into this court either after or 
before judgment, because, unless the record of the demurrer 
be transmitted into this court, the plaintiff cannot have the 
damages on the demurrer inquired by the jury who try the 
issue: wherefore it was concluded tlmt in this case the re- 
cord of the demurrer, and issue were legally transmitted into 
this court 

On the other hand it was objected by Jones for the defend- 
ants, that when an issue is joined as to part, and a demurrer 
to another part in chancery, and the issue is transmitted here 
to be tried, afler the trial of the issue Ae record ought to be 
sent back into chancery for the chancellor or keeper to give 
judgment there upon it ; and no inconvenience will follow, . 
for the court of chancery has then the whole record upon 
which it may give judgment, and the party will have his en- 
tire judgment and execution there. And Lord Coke \s of this 
opinion in the fourth part of his Institutes 80. where he says 
expressly, that after trial the record must be remanded, and [ 27 ] 
judgment given there. 

But to this it was answered by the other side, that the con- 
stant practice is to the contrary, and though Lord Coke is of 
that opinion, yet the books which he cites in the margin do 
not warrant any such matter. For there is not any such 
book as lOEdw.S. 61., the 10 Edw. 3. having only 59 
folios: and in the 24 Edw. 3. 65. there is nothing to the pur- ButieeioEdw. 
pose to be found; and the 24 Edw. 3. 73. b. The Bishop of 3. pi. «« 
Lichfield and Coveniri/s case, makes against the opinion of Lord 
Coke,' for that was a scire facias on a recognizance in chan- 
cery, and the defendant appeared and pleaded a release upon 
which they were at issue, and the record was transmitted into 
the court of K. B. to try the issue; the plaintiff was non- 
suited, and afterwards brought a new scire facias in the king's 
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J«FPRssoM bench upon the record there; and it was objected that he 
''• Morton ought to resort to chancery to sue his scire facias ther^ but 
t J the objection was overruled, and it was ac^udged that the 

plaintiff might, bring his scire facias in the K4 B.on the re^ 
cord of nonsuit in that court. Which case shews that after 
the nonsuit the record was not sent back into chanceryi but 
was retained in the king's bench, and judgment given there 
upon the nonsuit; which is directly against the opmion of 
Lord Coke. And it appears in his reports^ that if an issue be 
transmitted into the king^s bench, that court retains it, and 
will give judgment upon it : as in Dig^a esse, in 1 Rep. 157« 
and Steward's case, cited in 9 Rep. 99. Sir Qeorge BeyneWs 
1 Str. 146. case ; in both of which cases, an issue being joined in chancery, 
the record was transmitted into the K. B. where several, spe- 
cial verdicts were found, and the court of K. B. retained the 
records, and did not send them back into chancery, bnt gave 
judgment upon the special verdicts ; and so is the continual 
When a record practice at this day. And it is a well known rule, that when 
K!B!itUnm^r ^^^^^^^ comes into the king's bench, it is never removed out 
removed out of of that court (1) ; wherefore it was concluded that the- record 
^"'^ shall not in any case be sent back to the chiancery. And the 
whole court delivered their opmipns seriatinij that the record 
of the demurrer and issue together, and also of the imparlance 
to the plea of Jackson^ was well and legally transmitted into 
the king's bench, and that the chancery may adjourn any 
cause there depending at common law, and transmit the record 
of it into this court to be determined, either before or after 
issue or demurrer joined ; and that the whole record must 
come here entire, which was proved by SamefieUPs case be- 
fore cited; wherefore they held all the proceedings regular in 
this case, and that tliey were well done — Quodnota^ — See also 
7 H.4.. 31.a.pl.l2. 
And the lord keeper of the great seal was also of this 
[ 28 ] opinion ; for it was moved before him by the defendants by 
petition, and he was attended by counsel on both sides before 
the matter was moved in the king's bench, and on hearing 
the matter above mentioned, he declared that in his opinion it 
was proper to transmit the entire record as aforesaid — And 
so the point was settled. 

(1) S. P. 1 Roll. Abr, 584. (G.) I Roll. Rep. 987. Bishop of Bristol y. 

pi. 2, S. Bro. Record. 44. 46. All. 14. Proctor. 1 Salk. 352. Fazachatiy v. 

Hex V. HoUand. S. C. Sty. 20. 40. 75. Baldo. S. G. 6 Mod. 177, 178. 
76. 84. 90. 94. Bro. Jurisdiction. 48. 
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But then it was moved for the defendants that they might Jxffrbson 
be heard to the matter of Uiw in the replication of the v. Morton 
plaintiff; for they said they were taken by surprize before; 
and this being granted, they objected that the replication 
was insufficient in law for the bad traverse : because when 
the plaintiff had shewn that Yaraay the conusor, and the 
other joint-tenant, had made a bargain and sale in fee, it 
sufficiently confessed and avoided the dying seised alleged by 
the defendants, and therefore the plaintiff ought not also to 
have traversed the dying seised ; for though the conusor had 
died seised of a joint estate in fee with his companion, yet by 
the making of the bargain and sale in his life time, a moiety 
of the dwelling-houses was charged and bound to the exe- 
cution of the recognizance, notwithstanding they had a re- 
conveyance, or disseised the bargine^ and Yartxxuf had after- 
wards died seised, and his companion survived him; and 
therefore the dying seised in this case was not material or 
traversaUe; and of such opinion was the whole court (3) 
in JEaster term next following : wherefore both sides agreed 
by consent to alter the defendant's plea, and the plaintiff was 
to. reply what he pleased, and so it was done, and the last 
roll of the case was extracted out of part, and a new roll con- 
taining the new j^eadiag was added, lyhereby the whole case 
•does not now appear, but at first it was as it is mentioned 
bdbre. 



Careswell and another against Vaugbati* 
Easter 31 Car. 11. Regis. Roll. 74. 



Cases. 



^^UR lord the king has sent to his justices of his great ^ritofc 
^^ sessions of his county of Merioneth^ his writ close in fton Un grwi 
these words, that is to say; Charles the 2d, by the grace of w!a«toUie 
God, of England^ Scotland^ France^ and Ireland^ king, de- ling's bendi. 
Sender of the faith, &c. to our justices of our great sessions of 
our county of Meriofiethj greeting : Because in the record and 
proceedings, and also in the giving of judgment, m our 



(2) S. P. Dy. 366. a. pi. 86. Ver- 
non*u case. 1 Saund. 22, 2S. Bennet v. 
Filkim. Com. Pleader (G 3.) : Yelv. 
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28 a Careswell and another versus Vaughan. 

Careswell court of our said great sessions, in a certain plea of land, 
& another t?. between WiUiam Vaughanj esq. demandant, and Eleaser 
V 'i CaresweU and Lodwick Oweuj tenants,' wherein he the said 

William Vaughan demandant, by our writ of quod ei deforceai^ 
[ 29 ] protesting to prosecute the said writ in the form and nature 
of our writ of entry sur disseisin at the common law, accord- 
ing to the form of the statute of Rutklandj demanded agamst 
the said Eleaser Careswell and Lodwick Owen tenants one 
messuage, 200 acres of land, 20 acres of meadow, SOO acres 
of pasture, 20 acres of wood, 100 acres of heath, and 40 
acres of moor, with the appurtenances, in Oa^ddelfynydd, of 
which the said Eleaser and Lodwick deforced him, as it is 
said, manifest error has intervened, to the great damage of 
them the said Eleaser and Lodwickj as by their complaint we 
are informed ; we being willing that the error, if any there be, 
should in due manner be corrected, and full and speedy jus» 
tice done to the said parties in tliis behalf, do command you, 
that if judgment be given thereupon, then you send to us, dis- 
tinctly and openly under your seal, the record and proceed- 
ings aforesaid, with all things concerning the same, and this 
writ, so that we may have them on the octave of the purifica- 
tion of the blessed Mary^ wheresoever we shall then be in 
Englandy that the record and proceedings aforesaid being in- 
spected, we may cause to be further done thereupon, for 
amending the said error, what of right, and according to the 
law and custom of our realm of England^ ought to be done. 
Witness ourself at Westminster^ the 4th day of December^ in 
the 20th year of our reign. Norbun/. The writ is thus re- 
turned ; the record and proceedings whereof mention is with- 
in made, with all things concerning the same, follow in' these 
words, to wit : Merionethshire^ to wit. The great sessions of 
our lord the king in the county of Merioneth, holden at 
Dolgelleyj in the said county, before Timothy Littleton, serjeant 
at law, justice of our lord the king of the great sessions of our 
lord the king of the county aforesaid, and John Griffith^ esq. 
one other justice of our said lord the king of his great sessions 
of the county aforesaid, on Monday, to wit, the 8th day of Oc- 
tober, in the 12th year of the reign of our lord Charles the 2d, 
by the grace of God, of England, Scotland, France, and Ireland, 
king, defender of the faith, &c. Charles the 2d, by the grace 
of God, of Efigland, Scotland, France, and Ireland, king, de- 
tender of the faith, &c. to the sheriff of Merioneth, greeting : 
Command Eleaser Caremell and Lodwick Owen, that justly 



HiL 21 & ^2 Car. II. Regis. 29 

and without delay they render to WiUiam Vaughaft, one mes- Careswell 
suage, 200 acres of land, 20 acres of meadow, 300 acres of * another v. 
of pasture, 20 acres of wood, 100 acres of heath, and 40 acres ^ 'i 

of moor, with the appurtenances, in Owyddelfynydd^ which 
they the said Eleazer and Lodwickj unjustly deforce him, as 
it is said, and unless they shall do so, and if the said WiUiam 
shall make you secure of prosecuting his claim, then summon 
* by good summoners the said Eleazer and Lodwicky that they 
appear before the justices of our great sessions of your county 
at our next great session of the said county, wheresoever it 
shall be held in your county, to shew wherefore they have not 
done it; and have you there the summoners and this writ. 
Witness ourselves at Caernarvon, the 22d day of September, 
in the year of our reign, &c. the 12th : Bidkely White. — 
Pledges of prosecution, John Doe and Richard Roe. — Sum- 
moners, Dio Den, Pio Pen. — Richard Anmll, esq. sheriff. 

Merionethshire, to wit. Pleas at the great sessions of our [ SO ] 
lord the king in the county oi Merioneth, holden at DctgeUey, 
in the said county, before Timothy Littleton, serjeant at law, 
justice of our lord the king of the great sessions of our lord 
the king in the county aforesaid, and John Griffith, esq. one 
other justice of our said lord the king of his great sessions 
in the county aforesaid, on Monday, to wit, the 8th day of 
October, mthe 12th year of the reign of our lord Charles the 
2d, by the grace of God, of England, Scotland, France, and 
Ireland, king, defender of the faith, &c. 

Merionethshire, to wit William Vaughan, by the writ of 
our lord the king of quod ei deforceat, protesting to prose- 
cute the said writ in the form and nature of the writ of our 
lord the king of entry sur disseisin in the quibus, in nature of 
the writ of assize of naoel disseisin at- common law, ac- Demandagainst 
cording to the form of the statute of Ruthland, demands ^ *«»*"**• 
against Eleazer Careswell and Lodwick Owen, one messuage, 
200 acres of land, 20 acres of meadow, 300 acres of pasture, 
20 acres of wood, 100 acres of heath, and 40 acres of moor, 
with the appurtenances, in Otxyddelfynydd, whereof they the 
smd Eleazer and Lodwick unjustly and without judgment 
disseised the said William within 20 years now last past, and 
which the aforesaid Eleazer and Lodwick deforce him, &c. 
And whereupon the said WiUiam by Evan VaughanlAs attor- Count 
ney, says, that he the said WiUiam was seised of the said tene- 
ments, with the appurtenances in his demesne as of freehold 
in time of peace, in the time of our lord the now king, by taking Esplus. 
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the profits thereof to the value, &c. and of which, &c. and 
thereupon he brings suit, &c. 

And the said Eleazer and Lodwick, by EOis Hughes their 
attorney, come and defend their right when, &c. and say that 
the writ is vitious in itself, and not sued out according to the 
course of the re^ster, for that the said WUUam^ by his said 
writ, demands against the sud Eleazer and LoSodck one 
messuagey which said word ^* messuag^* is altogether without 
any sense or meaning, and according to the form of die regis- 
ter it ought to be ^^mesuagej*^ and that the word ^^he^" render 
in the said writ next after the word '^ delajfi^ is incongruous 
and ought to be ^^they^* render; and that the ^*4^»" in- 
serted in the said writ between ^* year of our reign" and 
<* 12," is an useless addition to the said writ, and is not in 
the form of the writ in the register in such case made and 
provided: wherefore inasmuch as the said writ in form 
aforesaid sued out is vitious, the said Eleazer and Lodwidc 
pray judgment of the said writ, and that the same may be 
quashed^ &c. 

And the said JViUiam, by his attorney, says, that by any 
thing by the said Eleaxer and Lodwick to quash the said writ 
above in pleading allq;ed, the said writ of him the said 
Wiliiam ought not to be quashed, because he says that the 
said plea in manner and form aforesaid pleaded, and the mat- 
ter in the same contained are not su£Bcient in law^ to which 
he has no necessity, nor is he bound by the law of the land to 
answer. And this he is ready to verify; wherefore he prays 
judgment, and that his writ may be adjudged good, &c. 

And the said Eleazer and Lodwick, since th^ have above 
alleged sufficient matter in law to quash the said writ, which 
they are ready to verify, which said matter the said William 
Fatighan does not deny, but altogether refuses to admit that 
verification, as before, pray judgment that the said writ may 
be quashed. 

And because the justices here vrill advise of and upon the 
premises before they give judgment thereon, a day is given 
to the said parties here, until Monday in the next great ses- 
sions of our lord the king in the said coun^, to hear their 
judgment thereof, for that the justices here are thereof not 
yet, &c. At which said Monday in the said next great ses- 
sions of our lord the king in the county aforesaid, bolden 
at Ddgetfyj in the said county, before Timotty Littletonf Ser- 
jeant at law, justice, &c. and John Griffith^ esq. one other 
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justice^ &c on Mondinf^ to wit, the 16th Any oi September^ in Carbswbli; 
the ISth year of the reign our lord die now king, come as v^^hYk- 
well the said WilUamj as the said Eleazer and Lodwickj by * ^ ^ 
their attomies aforesaid : and because the said justices here 
will iiirther advise of and upon the premises before they give 
judgment thereupon, a day is given to the said parties here, Further amti- 
untU Wedfiesdcy in the next great sessions of our lord the king 
in the said county, to hear their judgment thereon, for that 
the justices here are thereof not yet, &c. At which ^aid 
Wednesdmf in the said next great sessions of our lord the king 
in the county aforesaid, holden at DolgeUy in the county 
aforesaid, before Timothy Littleton^ serjeant at law, justice, 
&c. and the said John GriffUhf esq. one other justice, &c. on 
Wednesday^ to wit, the 9th day of October^ in the ISth year 
of the reign of our lord Charles the 2d, now king o( England^ . 
&C. come as well the said Williamj as the said Eleazer and 
Lodwicky by their attomies aforesaid : and because the jus- 
tices here will further advise of and upon the premises bdbre 
they give judgment thereupon, a further day is given to the Fujf*« «*"*»- 
parties aforesaid here, until Monday in the next great sessions 
of our lord the king in the county aforesaid, to hear their 
judgment thereon, for that the same justices here are thereof , 
not yet, &c. At which said Monday in the said next great 
sessions of our lord the king, in the coun^ aforesaid, holden 
at Bcda in the said county, before Timothy Uttleton, seijeant at 
law, justice, &C. on Monday, to wit, die 18th day of August^ 
in the 14th year of the reign of our iord the now king, &c. 
come as well the said Williamj as the said Eleazer and Lod-- 
wickj by their said attomies, and thereupon the said plea of 
the said Eleazer and Lodwick pleaded to quash the said writ of , 
the said William being seen, and by the justices here mor^ 
fully understood, it appears to the same justices that the said 
plea in manner and form. aforesaid pleaded, and the matter [ S2 ] 
in the same contained, are not sufficient in law to quash the 
writ of him the said JTt/Zuim, therefore it is considered that 
die said, writ be adjudged good, and that the said Eleazer and judgmcntoTre* 
Lodwick do answer anew, &c. ipwideteoiwier. 

And whereupon the said Eleazer and Lodwickj by their said Defence of the 
attorney, come and defend their right when, &c, and there- •*"»".**• 
upon vouch (1) to warranty John Snell of Minhyneallj in the youi^. 

(1) By this is meant when the tenant demandant, or yield the tenant other 
calls into court another who is bound land, &c« in value : it extends to lauds 
either to defend the right against the of freehold or inheritance, but not to 
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Careswbll county of CorrvwaU^ gent« who hath no lands or tenements 
& another ©. ^j^j^ the said county of Merionethj but only in the county 
1 'i of Comwallj by the aid of the court of our said lord the king, 

Diet Dtttuf &C. and thereupon a day is given by the court here, as well 



any chattdt real* personal, or mixt ; for 
in the case of a chattel interest tlie 
party cannot vouch though he has a 
warranty, but may have an action of 
covenant, if it be by deed ; or if by 
parol, an action upon the case, or of 
deceipt, as the case requires. He that 
vouches is called the voucher, and he 
that is vouched the vouchee. The 
vouchee may appear gratis and enter 
immediately into the warranty ; but if 
he do not, a writ of summoneas ad tvar- 
rarUizandum issues, and if the sheriff 
return him summoned, and he makes 
default, a magnum cape ad valentiam is 
awarded ; and if he makes default again 
judgment is given against the tenant, 
and for him to have in value over 
against the vouchee. If the vouchee 
appears^ and makes default afterwards, 
aparvum cape ad valentiam issues, and 
if he makes default again, then the 
same judgment is given as has been 
just mentioned. If the sheriff return 
that the vouchee /las nothingf an aUas 
and phtries writ of summons issues, and 
afterwards a writ of sequatur sub suo pe- 
rictdo; so called because the tenant 
loses his land without any recompense 
in value, unless he can bring in the 
vouchee to warrfmt the land. Therefore, 
if to the last mentioned writ the sheriff 
return that the vouchee has nothing, 
the demandant has judgment against 
the tenant, but he has no judgment to 
recover over in value, because the vou- 
chee was never warned, and it appears 
he has nothing. But in the grand cape ad 



valentiam^ it appears that the vouchee 
has assets, and a default made by him 
after summons is an implied confession 
of the warranty. There must be nine 
returns between the teste and return of 
the summoneas ad xoarrantizandum. 
2 In8t.240. [a] When the vouchee en- 
ters into the warranty, he stands in the 
place of the tenant, and tlie demandant 
counts against him as against the te- 
nant, 2 Inst. 24*1 . But the tenant can- 
not vouch in an assize, for it is Jestinum 
remedium^ 2 Roll. Abr.745. pi. 14*. Nor 
in a writ of entry in the nature, of an 
assise, Ibid. 745. pi. 15. So in par- 
tition the defendant cannot vouch, for 
the land is not demanded, Moor, 21. 
pi. 70. So in dower against the heir, 
he cannot vouch, 2 Roll. Abr. 74'5. 
pi. 11 . Nor in a quod ei deforceat^ for 
recovery of lands claimed as dower, 
for it is in the nature of dower, 2 Roll. 
Abr. 744. (Q) pL 2. Nor in a quare 
impedii for danger of a lapse. Ibid. pl.6« 
Nor in ejectment of ward, Ibid. pU 5* 
So a man shall not vouch in a scire 
Jacias to execute a fine, 2 Roll. Abr.74?5« 
pi. 9. Nor in a quod permiitat for turn- 
ing of water. Ibid. pL 12. And in a 
writ of intrusion, supposing the tenant 
himself abated, if he says that he is 
tenant for life, reversion to J. S; he 
cannot vouch J. S. because the writ is 
brought of his own wrong, Ibid. pi. IS. 
There is a foreign voucher like that 
in the above entry, where the tenant 
being impleaded within a particular 
jurisdiction, as in London, WaUs, and 



[<i] In the case of common reco- 
veries, the returns were abridged to five, 
by Stat. 16 Car. 1. c.6. s. 10., and to 



four by stat. 24 Geo. 2. c. 48. s. 8. 
post, p.42t. 



See 
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tD die said WiUiaoh as to the said Ekazer and Lodmick^ in Careswell 

the plea aforesaid^ &c. here, until Monday in the next great ^A°<^d»er v. 

sessions of our lord the king in the coun^ aforesaid. At 'j 

which said Monday in the said next great sessions of our 

said lord the king, in the county aforesaid, holden at Bala^ in 

the said county, before Timothy Littleton^ justice, &c. on 

Monday^ to wit, the 8th day of October^ in the 14th year of 

the reign of our said lord the now king, &c. come as well 

the said WiUiam^ as the said Eleazer and Lodwicky by their 

attomies aforesaid, and thereupon a further day is given by Further day. 

the said court, as well to the said WiUiam as to the said 

Eleazer and Lodwick here, until Monday in the next great 

sessions of our lord the king, in the said county ; at which 

said Monday in the said next great sessions of our said lord 

the king, in the county aforesaid, hoiden at Dologelly^ in the 

said county, before the said Timothy lAitleton^jusdcey &;c«and 

Thomas Jones^ esq. one other justice, &c. on Monday^ to wit^ 

the 14th day o( September^ in the 15th year of the reign of 

our said lord the now king, come as well the said WiUiam 

as the said Eleazer and Lodwick by their said attomies. 

And thereupon he the said William^ by his said attorney, says, Replication. 

that the said Eleazer and Lodwick ought not to be admitted Counterpleads 

to vouch to warranty the said John SneU, because he says that **** ^<"«**'' 

the said John Snell is not named in the said writ, wherefore 

he prays judgment if the said Eleazer and Lodwick ought to 

be admitted to such voucher to warranty. 

And the said Eleazer and Lodwick^ by their said attorney, Demurrer, 
say, that the counten-plea of the said William to the voucher 
to warranty by them the said Eleazer and Lodwick^ is not 
sufficient in law to bar them the said Eleazer axid^Lodwick 
from having the said warranty, and that they to the said . • 
counter-plea in manner and form aforesaid pleaded, have no 
necessity, nor are bound by the law of the land to answer. 
And for causes of demurrer in law, according to the form of Causes of d^ 
the statute in such case made and provided, they the said ™""^' 
Eleazer and Lodwick shew these causes following, that is 



the like, vouches one to warranty, and statute of Glocester (6 Edw. 1.) c. 12. 

prays that he may be summoned in and the statute 9 Edw. 2. provide for 

some other county out of the jurisdic- foreign vouchers by tenants impleaded 

tion of tlie court ; though it may be for lands in London^ Chester, Durham, 

more properly called a voucher of a Salop, &c. See 2 Inst. 325, 326. And 

Jbreigner called to voarranty, Co. Litt. foreign vouchers in Wales are regulated 

lOL h. 102. a. Pig. 144. 151. The by statute 34- and 35 H. 8. c. 26. s. 88. 
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CAftBswsLi. to sajT) first, because the said coiinter-plea is neither pleaded,' 
& another »?. gj^^ ^^^ of record, at one and the same great sessions with 
i • , *^ the said voucher, nor at the second great sessions next ensu- 

ing after filing the said voucher of recmd in the said court 
of great sessions, but is filed at die third great sessions after 
[ SS ] ^^ filing of the said voucher : secondly, for that the said 
WiUiam^ in the said counter-plea, does not shew to the court 
here what sort of writ he intends in the said oounter-plea, 
nor does he shew the nature, or parts, or form of the said 
writ, so that it may appear to the court here what sort of 
writ he the said William intends in the said counter-plea in 
which the said John Sndl ought to be named : thirdly, for 
that the said counter-plea is not verified by the said William 
with any verification whatsoever, whereas in fact it ought 
to be verified by referdice to the record of the said writ, or 
to some other verification: fourthly, for that it is not ne- 
. cessary that the said John SneU vouched to warranty by the 
said Eleazer and Lodwict should be named in the said writ, 
inasmuch as upon his voucher to warranty in the said writ 
he might warrant gratis according to the said voucher, with- 
out naming him in the sfaid writ, by his the said John SnelPs 
appearing in person in court here ready to warrant according 
to the said voucher, without any summons against him th^ 
said John Stidl to have warranty: And this they are ready 
to verify, wherefore, for want of a sufiicient answer to their 
said voucher, the said counter-plea, in form aforesaid pleaded^ 
is of no ^ect, and altogether invalid in law to bar the said 
voucher, for which and other causes existing in the cotinter- 
plea and record aforesaid, the said Ekaxer and Lodmck pray 
judgment, and that the said voucher may stand, &c. 
Joiodar in 4e- And the said William by his said attorney says, that the 
said counter-plea by him the said William in form aforesaid 
pleaded, and the matter in the same contained, are good and 
sufficient in law to bar the said Eleaxer and Lodwick {rom 
such their voucher to warranty, and because the soSAEkaxor 
and Lodmck do not answer the said counter-plea, nor in any 
wise deny the same, he the said William^ as before, prays 
judgment if the said Eleazer and Lodmck ought to be ad- 
mitted to such voucher to warranty of the said John Snellj &c 
Cmfa adyinre And because the said justices here will advise of and upon 
the premises before they give judgment thereon, a day is 
given to the said parties here until Monday in the next great 
sessions of our lord the king in the county aforesaid, to hear 



vult. 
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their judgment thereon, for that the justices here are thereof Careswkll 
not yet, &c. On which said Mondmf in the said next great VAucHrN.* 
sessions of our lord the king io the county aforesaid, holden at j ^ 

Dolgelfyy in the said county, before the said Timothy Littieton^ 
Serjeant at law, justice, &c. on Monday^ to wit, die 5th day 
of October J in the 15th day of the reign of our said lord tlie 
now king, &c. come as well die said IVilliamy as the said 
Ekazer and Lodwickj by their attornies aforesaid; and be- 
cause the said justices here will further advise of and upon 
die premises before they give Judgment thereon, a further 
day is given to the said parties here, until Monday in the 
next great sessions of our lord the king in the said county, 
to hear their judgment thereon, for that the said justices here 
are thereof not yet, &c. On which said Monday in the said 
next great sessions of our lord the king in the county afore- 
said, holden at Bala^ in the said county, before the said Timothy 
Littleton^ serjeant at law, justice, &c. and Thomas Jones^ esq. [ 34 ] 
one other justice, &c. on Monday^ to wit, die 8th day of 
Augustf in the 1 6th year of die reign of our lord the now 
king, come as well die said William^ as the said Eleazer and 
Lodwick^ by their attornies aforesaid ; and because the said 
justices here will advi^ of and upon the premises before 
they give judgment thereon, a further day is given to the 
said parties here, until Monday in the next great sessions of 
our lord the king in the sud county, to hear their judgment 
thereon, for that the said justices here are thereof not yet, &c. 
(here follow seven further continuances in the same words 
from one great sessions to another.) On which said Monday [ S5 ] 
in the said next great sessions of our lord the king in the said 
county, holden dXDo^elly^ m the said county, before Timothy 
Littleton, Serjeant at law, justice, &c. and Thomas Jones^ esq. 
one other justice, &c. ou Monday , to wit, the 17th day of 
August, in the 20tb year of the reign of ^ur said lord the 
now king, &c. come as well the said WilUam, as th^ said 
Eleaxer and Lodwick, by their said attornies ; whereupon all 
and singular the premises being seen, and by the said justices [ 36 ] 
here, more fully understood, and mature deliberation being 
thereupon bad, and because it seems to the sud justices 
here, that the voucher to warranty of the said John Snell^ by 
the said Eleaxer and Lodixdck in die said plea, does not lie, 
nor by the law of the land ought to be admitted, therefore 
it is considered by the court here, that the said William do judgment for 
reoovier his seisin against the mAEleazer and Lodwick, of the plaintia: 
said tenements, with the appurtenances ; and the said Eleazer « ^^ of S^hho. 
Vol. 11. Part I. G 
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and Lodwicki in mercy, &<% And thereupon he the said 
WiUiam prays a writ of our said lord the king to be directed 
to the sheriff of the said county, as well to cause him to have 
fill! seisin of the said tenements, with the appurtenances, as 
to enquire of the damages, &c. and it is granted to him re- 
turnable on Monday in the next great sessions of our lord the 
king to be holden in the said county. 

Meriotiethshire^ to wit, warrants of attorney received at the 
said sessions before the said justices, &C. 

Merionethshire^ to wit, William Vaughan^ demandant, puts 
in his place Evan Vaughan^ his attorney, against Eleazer 
Careswell and Lodwick Oven, tenants, in a plea of land. 

Merionethshire^ to wit, Eleazer Careswell and Lodwick Ouoen^ 
tenants, put in their place Ellis Hughes^ therr attorney, against 
William Vaughan^ demandant, in a plea of land. 

Afterwards, to wit, on Wednesday next after 15 days of 
Easter thence next following, before our lord the king at West- 
minster^ come the said Eleazer Caresfwell, and Lodmck Owcn^ 
by William Walton, their attorney, and say, that in the record 
and proceedings aforesaid, and also in giving the judgment 
aforesaid, there is manifest error in this, to wit, that the judg- 
ment aforesaid is given for the said William Vaughan against 
the said Eleazer and Lodmck^ whereas by the law of this 
realm of England^ the said judgment ought to have been 
given ibr the said lUeazer and Lodwick^ against the said Wil- 
liam Vaughan, and therefore in that there is manifest error; 
and the said Eleazer Careswell and Lodwick Oweti pray the 
writ of our said lord the king to warn the said WiUiam 
Vaughan to be before our said lord the king, to hear the re- 
cord and proceedings aforesaid, and it is granted to tliem, 
&c. by which it is commanded to the sheriff of Mmoit^A- 
shire aforesaid, that by good and lawful men of his bailiwick, 
he make known to the said William Vaughan that he be before 
our lord the king in five weeks from the day of Easter 
wheresoever, &c. to hear the record and proceedings afore- 
said if, &c. and further to do and receive what the said court 
of our said lord the king shall consider of him in his behalf; 
the same day is given to the said Eleazer Careswell and Lod- 
wick Owen, &c. At which day, before our said lord the 
king, at Westminster, come the said Eleazer and Lodwick, by 
their said attorney, and the sheriff has not sent the writ 
thereof; and the sai4 William Vaughan, on the same day, 
being solemnly called, likewise comes by Andrew Vidian, his 
attorney ; whereupon they the said Eleazer and Lodwick, as 
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before say, that in the record and proceedings aforesaid, and Careswell 
also in giving the judgment aforesaid there is manifest error, * *"^"^'' ^• 
by alleging the said errors by them in form aforesaid alleged ; ^ " ^ 
and they pray that the judgment aforesaid, for the errors 
aforesaid, and others, in the record and proceedings afore- 
said, may be reversed, annulled, and altogether held for [ 37 ] 
nothing, and that they may be restored to every thing which 
they have lost by occasion of the said judgment, and that 
the court of our said lord the king now here may proceed 
to examine as wdl the record and proceedings aforesaid, as 
the said matter above assigned for error, and that the said 
Wmiam Vaughan may rejoin to the said error, &c. Where- In nuilo est er. 
upon the said WiUiam Vcatghan says, that there is no error '^*'""'' 
either in the record and proceedings aforesaid, or in giving 
the judgment aforesaid ; and he prays that the court of our said Curia advisare 
lord the king here may proceed to examine as well the record * 
and proceedings aforesaid, as the said matter above assigned 
for error. But' because the court of our said lord the king 
now here is not yet advised what judgment to give of and 
upon the premises, a day thereof is given to the said parties 
before our lord the king, until the morrow of the Hdy Tri- 
nityj to hear their judgment thereupon, &c. for that the court 
of our siud lord the king here is thereof not yet, &c. On 
which day before our lord the king at Westminster^ come the 
said parties, by their said attomies, and because the court 
of our lord the king here is not yet advised what judgment 
to give of and upon the premises, a further day thereof is 
given to the said parties before our lord the king, until three 
weeks from the day of St* Michael wheresoever, &c. to hear 
their judgment thereupon, &c. for that the court of our said 
lord the king here is thereof not yet, &c. On which day 
before our lord the king at Westminster^ come the parties 
aforesaid, by their attornies aforesaid ; and because the court 
of our said lord the king here is not yet advised what judg- 
ment to give of and upon the premises, a further day thereof 
is given to the said parties before our said lord the king, 
until the morrow of the Purification of the blessed Mary 
wheresoever, &c. to hear their judgment thereon, for that the 
court of our said lord the king here is thereof not yet, &c. 
On which day before our lord the king, at Westminster^ come 
the parties aforesaid, by their attornies aforesaid ; whereupon 
as well the record and proceedings aforesfud, and the judg- 
ment given thereupon, as the cause and matter aforesaid 
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* Damages and 
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in a writ of 
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tieiain by the 
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cester»6£dw.l. 
c. 1.2 Inst. 286. 
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above assigned and alleged for error, being seen, and by the 
court of our said lord the king here more fuUy understood, 
and diligently examined, for that it appears to the court of 
our said lord the king here, that the said record is not in 
any thing vicious or defective, and that there is not any error 
in the said record, it is considered that the said judgment 
be in all things affirmed and stand in full force and effect, 
the said cause and matter above assigned for error in any 
wise notwithstanding. And thereupon he the said William 
prays the wr t of our lord th^ king to have full seisin of 
the said tenements made to him, and it is granted to him, 
&c. returnable before our lord the king in 15 days from 
the day of Easier wheresoever, Sec And the said William 
Vaughan also prays the writ of our lord the king to in- 
quire of the* damages on occasion of the said disseisin; 
and because it is not known to the court of our lord the king 
here what damages the smd William Vaughan has sustained 
by reason of the said disseisin, the sheriff is commanded that, 
by the oath of 12 good and lawful men of his bailiwick, he 
diligently inquire what damages the said William Vaughan 
has sustained by reason of die said disseisin, and that he send 
the inquisition which, &c. to our lord the king on the morrow 
of the Ascension wheresoever, &c. under the seal and seals, 
&C. together with the writ of our said lord the king to him 
thereof directed; the same day is given to the said William 
Vaughan^ &c At which day before our said lord the king at 
Westminster^ comes the said William Vatighan^ by his said 
attorney, and the sheriff, to wit, John Vauglian^ esq. returns a 
certain inquisition indented, taken before him at TaUylyni in 
the said county of Merioneth^ on the 7th day of May^ in the 
22d year of the reign of our said lord the now king, by the 
oath of 12, &c. by which it appears, that the said William 
Vaughan has sustained damages by reason of the said disseisin, 
to 190/. S5. and M. Therefore it is (2) considered that the 
said William Vaughan do recover, against the said Eleazer 
Careswell and. Lodwick Owen^ his damages aforesaid, by tlie 



(2) We have seen, that if a record be 
removed into the court of K. B. it al- 
ways remains there, (ante, 270 &i^<l ^ 
execution is founded upon the record, 
it must issue out of the court where the 
record is ; and therefore when the judg- 
ment is affirmed in the K. B. on a writ 



of error from the common pleas, courts 
of great sessions in Walesy or other in- 
ferior court, execution issues imme- 
diately out of that court. Bro. Error, 82. 
Cowp. 843. Vicars v. Haydon. S Term 
Rep. 657. Cotopertktvaite v. Oxioen* 
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inquisition aforesaid, in form aforesaid, found ; and it is Carbswell 
further considered, that the said William Faugkan do recover ^another v. 
against the said Eleazer CaresaoeU and Lodvoick OweUj 6L ISs. v 'j 

and 4(f. adjudged to the said JVilliam Vaughan by the court of and 
our said lord the king here with his assent, according to the 
form, of the statute thereof lately made and provided, for his 
charges, costs, and damages, which he has sustained by reason 
of the delay of the said judgment, on pretence of the prosecu- 
tion of the said writ of our said lord the king of error ; and 
that he the said JVilliam Vaughan have execution thereof, and 
of the damages aforesaid, by the said inquisition in form 
aforesaid found, &c. 



Careswell and another against Vaiighan. 



Cases. 



TT^RROR brought by Careswell and Owen against Vaughan^ S.C. i Mod. 7. 
•*-^ to reverse a judgment given, in the great sessions of Merior ^^^4feos. 
mthshire, in fValeSf in which Vaughan was demandant, against Miniakm aired- 
Careswell and Oweti^ by a writ of quod ei dejbrceaty on the ^JH^JJ^S^of 
statute of Ruthland of 12 Edw. 1. which is not in print (3), reddoiKandm^ 



(S) It is now printed in the appendix 
to Ruff'head'a edition of the statutes; 
the title of th^ writ is, ** Breve com- 
mune, quod in aliquo casu tangit jtis, 
et in Biiquo possessionem ;" and the form 
of it is, ** Rex vicecomiH sabtiem $ Pre- 
cipe A. quod juste et sine dilatione red- 
dat B. manerium de N. cum pertio. 
quod predictus A. ei deforceat, ut dicit, 
et nisi fecerit, et predictus B. fecerit te 
securum de clameo suo prosequendo, 
tunc summoneas per bonos summoni- 
tores predictum A. quod sit coram jus- 
ticiario nostro, ostensurus quare non 
fecerit., Et habeas ibi sum. et hoc 
breve. Dat. &c." or thus, *' Precipe 
A. quod juste, &c. reddat B. tantum 
terrae cum pertin. in N. ut supra." It 
was said by Needham^ who had been 
justice of Chester, that a quod ei deforceat 
is usual in Walesy and the demandant 
may count in the nature of what action he 
wiU in a plea of land by custom there. 



Bro. Quod ei deforceat, 9* cites2'Edw.4. 
II. It is therefore held to be in the 
nature of a *orit of right for tenant in 
fee simple. 5 Rep. 85. b. Penryn'i case. 
Cro. Car. 179. Gryiffyth v. Jenkins. 
Or of a Jbrmedon for tenant in tail. 
Ibid. 444. Grygyth v. Leasis; or it may 
be brought by tenant for life, ante SO. 
tenant by the curtesy or in dower ; for 
the statute of Ruthland appoints a gene- 
ral writ, and directs the demandant to 
make his protestation to sue in the nature 
of what writ he pleases, and extends as 
well to real actions at common law before 
the 12 Edw. 1. as to such as are given 
by statutes since. Cro.Car.445. Grtjf" 
fyth V. hems. S. C. Sir W. Jones, 380. 
381. Plow. 126. b. Buckley v. Thomas. 
And therefore a quod ei deforceat 
given by the statute of Westminster 2. 
(13 Edw. 1.) C.4. to tenant in dower, 
tenant in frank marriage, for life, or in 
tail, who lose thehr lands by default, is 
G3 
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suagtum, and a 
superfluous j^c, 
in a writ of quod 
ei deforceaty are 
amendable by 
tbe statutes of 
8 H. 6. c. 12. 
and 15. the pro* 
viso in the last 
8Utute» that it 
shall not extend 
into Wales, be- 
ing annulled by 
27 H. 8. C.26. 
If in aquodei 
deforceatin 
Wales, in which 
the tenant ought 
not to vouch, he 
nevertheless 
vouches, and de< 
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(see Cro. Car. 445,) and made protestation to prosecute it in 
tbe nature of a writ of entry in the quibus{^)j in nature of an 
assize of novel disseisin at the common law, and counted ac- 
cordingly: the tenants pray judgment of the writ, because 
in the writ it was he render, whereas it should be they render, 
in the plural number; and because there was the word 
messuage^ whereas it should be mesuage ; and further, because 
there was a superfluous S^c. in the writ ; upon which there 
was a demurrer ; and after several continuances, the writ was 
adjudged good, and arespondeas ouster awarded : and then tbe 
tenants vouch one Snellf of the county of CcmnDoU^ ^^ who 
has no lands or tenements in the county of Meriotiethf but 
only in the county of Convwall^ summoned in the county of 
Cornwall by aid of the court of our lord the kmg, &c." and 
after some continuances, the demandant said that the tenants 
*^ ought not to be admitted to such vouching of the said John 
Snell to warranty (5), because he says that the said John Snell 



within it. Ibid. So a common recovery 
may be suffered of lands in JVtdes upon 
this writ of quod ei deforceaU 1 Lev. 1 30* 
Winney.jUot^* 

(4) If the writ of entry be upon a 
disseisin by the tenant himself to the de- 
mandant or his ancestors, it is in the 
nature of an assize, and is called a writ 
of entry in the quibus. F. N. B. 442. 
7th edit* If it be upon a disseisin by any 
person under whom the tenant claims, 
it is a writ of entry in the per. Ibid. D. 
If upon a disseisin by B. to whom A. 
owes title, by whom the tenant claims, 
it is in the per and cui. Ibid. If upon 
a disseisin beyond these degrees, it is a 
writ of entry in the post. Ibid. See 
Booth. 172, 173. and 3 Black. Comm. 
180,181,182. 

(5) A warranty is defined by Lord 
Coke to be a covenant real annexed to 
lands, whereby a man and his heirs arc 
bound to warrant the same* and either 
upon voucher, or by judgment in a writ 
of toarrantia carta, to yield other lands 
to tlic value of those that shall be evict- 
ed by a former title : Co. Litt. 365. a. 
AVarranty is either express or implied. 
An express warranty can only be made 



by the word toarrantixo* Lill. sect. 733. 
Co. Litt. 384. a. but an implied one 
may be created by other words ; as dedi 
is a warranty to the feoffee and his heirs 
during the life of the feoffor ; though 
concessi is not, either in afeofiinent or fine, 
Co. Litt. 384. a. So in an exchange 
the word excambium imports a mutual 
warranty. Ibid. And in partition, it 
is implied that the one warrants the 
other. So where there is a gift in tail, 
or a lease for life of land, reserving rent, 
the donor or lessor is bound to warranty. 
Co. Litt. 384. b. So when dower is 
assigned, a warranty is implied. Ibid. 
An express warranty does not bind the 
heirs, unless they be named^ as, ego et 
heredes mei toarrantizabimus.. Co. Litt« 
383.b. 384. b. F.N.B. 313. H. 7th edit., 
but an implied warranty does. Co. 
Litt. 384. b. If a father and his heir 
apparent join in a feoffment with war- 
ranty, and the father die, the heir is 
doubly bound by his own warranty, 
and as heir to his father. Moor,20.pl.68. 
And if two join in a warranty, and 
one dies, the heir and survivor may be 
vouched, or the survivor alone, at the 
election of him who has the warranty. 
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is not named in the said writ, wherefore he prays judgment 
if the said (tenants) ought to be admitted to such voucher to 
warranty, &c." upon which plea the tenants demurred in 
law : and after several continuances the court below gave a 
peremptory judgment against the tenants, viz. that the de- 
mandant recover seisin of the land, and the tenants should be 
•in mercy ; and a writ o( habere facias seisinam^ and a writ of 
inquiry of damages for the mesne profits was also- awarded. 
And thereupon the tenants (the now plaintiff) brought a 
writ of error in this court, which was argued several times by 
Williams and Saunders^ for the plaintifi in error; and they 
contended that the original writ was bad for the exceptions 
above mentioned, and cited some cases where original writs 
had been abated for similar faults, as 18 Edw. 2. Fitz. Assize^ 
375., where a writ was debet and solet msVesAotdeberU and 
sdentf and abated for that cause, which is the same case with 
the present, for here it is reddat instead of reddant ; and in 
27 H. 6. 2. 6. pi. S7. f a writ of assize was abated for the 
omission of the word tunc; so 9 H. 7* t l^* f^^os ibi hoc 
breve instead of hoc breve made the writ vitious, and it coidd 
not be amended ; and they also urged that the statute 8 H. 6. 
C.15. for amending defects in records. Sic has an express 
proviso that it shall not extend to any process in JVakSj so that 
it remains at common law ; wherefore the justices in the great 
sessions had erred in awarding a respondeas ouster^ for they 
ought to have abated the writ ; but this objection was dis- 
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mun to a coun- 
ter-plea to the 
voucher, and the 
demurrer is ad- 
journed to an- 
other great 868- 
sionsy it is pe- 
remptory on the 
tenant, though 
tlie voucher was 
iU<^. 

♦[ 39 ] 



t Fits. Brief 
105. Bro. Brief 
2S. 

I Bro. fkux 
Latin 78. Ibid. 
Amendment 62, 
Ibid. Oblig- 
71. 



Ibid. But where two Bxe jointly bound 
ia an obligoHon^ and one dies, the whole 
charge fklls upon the survivor. Ibid. 
So with respect to the person to whom a 
mirranty is made, it is held, that unless 
it be to another and his heirs^ or in 
words which relate to heirs, as where 
lands are given to A. and his heirs, and 
the warranty is to him in Jbrmdpredict^y 
it extends only for life. Co. Litt. 47. 



a. S84.b. S85.b. If a man warrant 
to B. his heirs andassignSf it extends to 
all assigns and their assigns toties quoties 
forever. Co.Litt. 384*. b. [&} So a war- 
ranty extends to an assignee of part ; 
as where there is a feoffment in fee of 
two acres, with warranty to the feoffee, 
his heirs and assigns, if he make a feoff- 
ment in fee of one acre,' the feoffee shall 
vouch as assignee. Co. Litt. S85. a. 



[*] Where B., in a release^ cove- 
nanted for himself and his heirs with A. 
and C.» their heirs and assigns, that he 
and his heirs would warrant the land to 
A. and C. (omitting the words *< their 
heirs and assigns,") against himself and 



his heirs, and all other persons, and thiat 
A. and C their heirs and assigns should 
peaceably hold, &c. this was held to be 
a warranty to A. and C, their heirs and 
assigns. 4 M. & S. 178. Doe v. Prest- 
voidge. 

G 4 
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Carbswell allowed, for by the court it is amendable by the statute 
& another v. g H. 6. c 12. by which it is enacted, " That for errors as- 
4 ^^" ^\ signed or to be assigned in any record, process, or warrant of 
attorney, original writ or judicial, panel or retorn in any 
places of the same razed or interlined, or in any addition, 
subtraction or diminution of words, letters, titles, or parcel 
of letters found in any such record, process, warrant of at- 
torney, writ, panel or retorn, whidi razings, interlinings, 
addition, subtraction or diminution at the discretions of the 
judges of the courts and phices, in which the said records or 
process by writ of error or otherwise, be certified, do appear 
to be suspected, no judgment or record shall be reversed or 
annulled. And that the king's judges of the courts and places 
in which any record, process, word, plea, warrant of attorney, 
writ, panel, or retorn, which for the time shall be, shall have 
power to examine such records, process, words, pleas, war- 
rants of attorney, writs, panels, or retorn, by them and their 
[ 40 ] derks, and to reform and amend (in afiirmance of the judg- 
ments of such records and processes) all that which to thero 
in their discretion seems to be misprision of the clerks in such 
records, processes, word, plea, warrant of attorney, writ, 
panel and retorn, (except appeals, &c.) so that by misprision 
of the clerk, no judgment shall be reversed or annulled." And 
though it was urged that this matter was not' amendable in 
the great sessions, and the party there might take advantage 
of it by a plea in abatement ; and that this court ought to 
give the same judgment as the great sessions should have 
given, which ought to be that the writ should abate, yet the 
court over-ruled the objection as already mentioned. Yet 
qiuere of this, for the court did not pay much regard to it; 
and the court further said,.that now the statute of 8 H. 6. c 1 5. 
was in force in JValeSf by the statute 27 H. 8. c. 26. s.2. 
by which it is enacted, ** that the laws, ordinances, and sta* 
tutes of this realm of England for ever, and no other laws, 
ordinances, nor statutes, from and after the feast oi All Saints 
next coming, shall be had, used, practised, and executed in the 
said country or dominion of Walesy and every part thereof in 
like manner, form, and order as they be or shall be had, used, 
practised, and executed in this realm," by which statute the 
court thought that now the ssaA proviso in the statute of 8 H.6. 
c. 15. was annulled, and that original writs may now be 
amended in Wales as well as in England, by force of the sta- 
tute of 8 H. 6. c. 15. : and this seems to me the better rea- 
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son*; but the court did not pay much r^ard to any of the Carsswbll 
said matters, but over-ruled the exception as aforesaid. Then ^*"other p. 
it was argued, tliat the court of great sessions ought not to i 'j 

have given a peremptory judgment on the demurrer to the * 5 Rep. 49. b. 
counterplea of voucher; and this depends on the statute of ^^^^3 *j^ 
Westminster 1. c. 40. which prohibits vouchers out of the 54. HsUt. Ro- 
lien (6) and gives a counterplea of voucher; and if it be i^/b! Budaer 
adjourned over to another day, it is peremptory against the ▼• Thomu. 
tenant, if the counterplea be adjudged against him; but here, 
they said, was no voucher at all, for in an assize of novd dis^ 
seisin^ or in a writ of entry in the qtubm^ which is in nature 
of an assize otnovel disseisin, no voucher lies. F. N. B. War- 
rantia Charias, 134. SS H.6. 23. a. Bra Voucher, 121. f t Antess. 
And the reason is because the tenant is supposed to be in of °^^ ^^^' 
his own wrong ; and therefore the tenant is not suffered to 
put in such frivolous voucher; but if he do) it ought not to 
be peremptory any more than where a defendant delays the 
plaintiff by one or two general imparlances, or pleads a 
dilatory plea in abatement which is over-ruled, and a respon^ 
deas ouster awarded, and then puts in another dilatory plea in [ 41 ] 
abatement, which ought not to be received by the court, for 
only one dilatory plea is allowable ; yet if the court receive 
it, and there be a demurrer to it, and the plea awarded bad, 
it is not peremptory on the defendant; neither is it in this 
case. And it was further argued, that here there was no 
counterplea of voucher; for a counterplea of voucher should 
contain some matter of &ct, in order to oust the voucher, but 
in this case nothing was said but that Snell is not named in the 
writ, which appears judicially to the court, without the . 
shewing of the party ; and therefore there was no counter- 
plea of voucher, and the demurrer to it was not peremptory 
on the tenants. But if it had been a good counterplea, yet, 
it seems it is not peremptory, though it be adjourned to 
another term, as appears from the books of 40 Assize, pi. 2. X Bn>. Femnp- 
(t) 11 H. 4. 23. (J) 26 H, 6. 40. (||) 8 H. 7. 7. 10 H. 7. "^^{o. 
22. and therefore it was prayed that the judgment diould be Ll'''^ ^^\ 
reversed. Sed non aUocaiur; for the statute was made to pre- authori^to^ 
vent delay, and there has been as great a delay by this illegal ^^^^f^^f""^^ 
voucher, as could have been if the voucher had been legal, prove. 

(6) Lien is properly the binding of shews the lien^ that is, the deed or fine, 

the vouchee by force of the warranty; &c. which binds the vouchee to war- 

for the vouchee says, «* Que aves vous ranty. See 2 Inst. 243. 
^ tier a garranty?" the tenant then 
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Every day of 
the great Ma- 
aions is as a 
sereral return. 



The great ses- 
sions may be 
adjourned to 
Monday if a 
Sunday inter- 
Tenes, and need 
not be conti- 
nued for six 
days together 
by tlie statute 
34 and 35 H. 8. 
c. 26. 8. 14. 



And if this voucher had been within the lien, yet it ought 
not to be foreign, namely, in a county in England^ because it 
could not be tried; for the statute S4 & 35 H. 8. c. 26. has 
provided for the trial of a foreign voucher in any county in 
JFaleSf but if a foreign voucher be in any county in England^ 
the justices may proceed notwithstanding such foreign voucher. 
And though the voucher be not counterpleaded but demurred 
to, it is still peremptory upon the tenant if it be adjourned, 
as it is here, for it is within the same mischief; and so is 
2 Inst 243. expressly ; wherefore a rule was given for affirm- 
ance of the judgment unless cause in this term. 

And now in this term, Turner seijeant, of Grains Inn^ took 
another exception, that it appears by the record that the court 
ofgreat sessions begun on nJf^ednesday^ whereas it is appointed 
by the statute 34 & 35 H. 8. c. 26. ** that each of the said 
sessions shall be kept and continued by the space of six days in 
every of the said shire at either of the said times as hath been 
used within the said three shires of North Wales** And he 
said in North Wales the sessions always begun on a Monday^ 
and continued for six days together widiout intermission: but 
here if the sessions b^^in on a Wednesday^ a Stmday will inter- 
vene^ which is not according to the custom of North Walesy and 
consequendy not according to the statute. Sed non allocatur ^ 
for it does not appear that the sessions begun on a Wednesday^ 
but the plea was adjourned until Wednesday in the next great 
sessions, so that the sessions might have begun on a Monday^ 
and the plea adjourned to Wednesday in the same sessions, for 
every day of the sessions is as a several return ; and the plea 
may well be continued to every day of the sessions. And 
Kelynge chief justice, and the court, thought that it would 
have been well enough if the sessions had b^un on a Wed-^ 
nesday^ for the intervention of Sunday does not discontinue the 
sessions, but they may be adjourned to Monday^ because 
Sunday is dies non juridicus. And the sessions may be well 
kept and continued by the space of six days, notwithstanding 
the intervention of Sunday; for the statute does not appoint 
that they shall be kept and continued for six days together, 
or next and immediately following, but only for six days, 
which must be the length of the sessions, but is not necessary 
to be altogether without the interposition of Sunday or other 
feast. And die judgment was affirmed (?)• 



(7) This perhaps may not be an 
improper place to take some notice of 



common recoveries; for though they 
are fictitious proceedings and amicable 
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actioDSy yet it is necesaay tbe actons 
JabuUBf as they are sometimes termed, 
should be the same as ia adversary suits ; 
there must, for instance, be a demand- 
ant, a tenant, and a vouchee; and the 
writ must be brought against such person 
only as would be an unexceptionable 
tenant in an adversary action. Pigott 28. 
A common recovery is with great 
correctness defined to be <^ a convey- 
ance on record, invented to give a te- 
nant in tail an abs9lute power to dispose 
of his estate, as if he were tenant in fee 
simple." Willes'sRep.451. Martin y. 
Sirachan. Being a judgment in a real 
action, it cannot of course be com- 
menced without an original ; if however 
it be suffered without, it is not voidi but 
only voidable by error. 3 Hep. 3. a. 
Marquii of JVinchesler^B case. The writ 
sued out upon this occasion is a writ of 
entry sur diueiiiu iu the pott, which is 
often called SLpracipet and the defend- 
ant the tenant to the j^risc^. Pigott, 28. 
It is absolutely necessary that the tenant 
to the prmeipe should have an estate 
o^Jreehold by right or by wrong in the 
lands to be recovered ; therefore where 
the limitation in a settlement was to the 
use of R. D. Cor and during the term 
of 99 years^ if he should so long live ; 
and from and after his death, or other 
sooner determination of the term, to the 
use of trustees and their hetrs during 
the life of R. D. to support contingent 
remainders; remainder to the use of 
the first son and issue male of the body 
of R. D. lawfully begotten, and to 
the heirs nude of the body of such first 
son lawfully issuing ; and for defiiult of 
audi issue to the use of all ftnd every 
other son and. sons of R. D. severally 
and successively in tail male, with divers 
remainders over ; R. D. together with 
his only son F. D. levied a fine, and 
suffered a recovery to the use of R. D. 
in fee. WiUet C. J. of the C. P. de- 
livered tlie unanimous opinion of all the 



judges in the house of lords, that the 
freehold vested immediately in the trus- 
tees during the life of R. D. as a 
vested, and not a contingent, remainder, 
and was in them at the time of levying 
the fine ; and therefore as the fine did 
not convey fo the conusee an estate of 
freehold, and make him a good tenant 
to the pracipet the recovery was void. 
Willes's Rep. 327. Parkhurst v. Smith, 
Itssee qf Dormer^ It was never neces- 
sary that the tenant should have the 
freehold at the time of suing out, or 
even the return, of the writ of entry ; 
if he acquired the freehold at any time 
before judgment it was sufficient. Thus 
where the tenant appeared on the return 
of the writ of entry, and vouched the 
tenant in tail, and a summoneas ad 
toarrantizandum issued, before the return 
whereof tenant in tail conveyed to the 
tetiant by lease and release for life ; and 
then appeared at the return of the writ 
of summons, and vouched over the com- 
mon vouchee, it was assigned for error 
thiat the tenant was not seised of the 
freehold at the return of the writ of entry, 
but the recovery was held good ; for 
per Holt C. J. if the tenant to thepra^ 
eipe acquires the freehold before judg- 
ment, it is sufficient, for it cannot be said 
to-be a recovery against him that had 
nothing. 2 Salk.568. Laceyv.fVilliame, 
S. C. Carth.472. 1 Ld.Raym. 227. 
475. Holt Rep. 614. Comb. 425. S. P. 
I Show. 847. SanAome v. Belh. But 
in consequence of tlie relation which 
the judgments had to the day of the 
return of the writ upon which the judg- 
ment was given, it frequently happened 
that although the deed to make a te- 
nant to the pracipe was in fact exe- 
cuted before the appearance of the 
parties in court, yet the recovery was 
void on account of the relation back of 
the judgment to a day prior to that on 
which the deed was executed. As 
where a writ of entry was returnable 
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OD the 26th of November^ the lease 
and release to make a tenant to the 
pracipe were dated on the 26th and 
27th, and the recovery was taken in 
court on the 28th ; the recovery was 
held erroneous, because the judgment 
related back to the 26th, on which 
day the tenant had not the freehold. 
To prevent which the statute 14 6. 2. 
c. 20. s. 6* was passed, which enacts, 
<< that every recovery shall. be deem- 
** ed good and valid to all intents 
** and purposes, notwithstanding the 
** fine, or deed or deeds, making the 
<< tenant to the writ, should be levied 
** or executed q/ier the time qfthejudg' 
<< ment given in such recweryt and the 
^^ atoardqfthe writ of seisin^ provided 
<< the same appear to be levied or ex- 
<< ecuted before the end of the term, 
<< great session, session or assizes, in 
<< which such recovery was suffered, and 
** the persons joining in such recovery 
<< had a sufficient estate and power to 
« suffer the same/' It has been held 
that, though the deeds to make a tenant 
to ihepriBcipe be not executed till after 
ike execution of the writ ofseisin^ still 
the recovery will be good by this sta- 
tute, if the deeds be executed in the 
term in which the recovery is suffered. 
2 H. Black. Rep. 4^6. Goodright v. Rig- 
hy^ afterwards affirmed in error in the 
king's bench. 5 Term Rep. 177. [c] 
At the common law the writ would only 
lie against him who was actual tenant 
in possession of the freehold; 2 Leon«58. 
Ard^% and Smithes case ; therefore where 
lands were let out on leases for lives, 
tenant in tail could not suffer a recovery 
unless he procured conditional surren- 
ders from the lessees for lives, or they 
joined him in making the tenant to the 
pradpe: nor can he at this day, where 
there is an estate for life limited prior 
to his estate tail, unless he procure 



a conditional surrender from the tenant 
for life, or join with him in conveying 
an estate to the tenant to the pradpe. 
Pigott, 41. But now with respect to 
lands let out on leases for lives, the 
statute 14 Geo. 2. c.20. s. 1. reciting 
that several leases had been theretofore, 
and were thereafter likely to be made 
of honors, castles, manors, lands, tene- 
ments, and hereditaments for one or 
more life or lives under particular rents 
thereby reserved, and to be reserved ; 
and that procuring surrenders of such 
freehold leases, or the tenants thereof 
to join, in order to make tenants to 
the writs of entry or other writs for suf- 
fering common recoveries, frequently 
occasioned great trouble, difficulty, and 
expence to tenants in tail, and the same 
could not in many cases be obtained by 
reason of the uncertainty in whom the 
legal estate of freehold under such 
leases was vested, and also by reason of 
the disabilities and incapacities of such 
lessees, or persons claiming under them ; 
by means whereof purchasesand family 
settlements were oflen delayed, and 
might be in great danger of being de- 
feated, enacts, *< that all common re- 
« coveries suffered, or to be suffered in 
** his majesty's court of common pleas 
" at fVestminsterj or in any other court 
** of record in the principality of Wales; 
<< or in any of the counties palatine, or 
*< in any other court having jurisdiction 
^' of the same, of any honors, &c. with- 
*< out any surrender or surrenders of 
<< such lease or leases, or without the 
" concurrence, or any conveyance or 
^* assurance from such lessee or lessees, 
<< or other person or persons claiming 
« under such lessee or lessees, in order 
^* to make good tenants to the writs of 
<' entry, or other writs, whereupon such 
« recoveries have been or shall be had 
<« or suffered, shall be as valid and ef- 



[c] And afterwards in Dom. Proc. Cruise's Dig. 2d ed. voL v. p. 339. 
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** fectual in law to all intents and pur- 
'' poses whatsoever, as if such lessee or 
** lessees, or any other person or per- 
** sons claiming under him, her, or 
** them, had conveyed or joined in con- 
** veying, or shall convey or join in 
** conveying a good estate of freehold 
** to such person or persons, as has or 
** have been, or shall become, tenant or 
** tenants to such writs of entry, or 
*^ other writs whereupon such common 
** recoveries have been or shall be 
<« suffered.'* This is a declaratory law, 
and seems to have restored the original 
tenant to the pracipe; for, before the 
statute of quia etnptores terrarum 
(ISEdw. 1. c. 1.) subinfeudations, upon 
which rents and services were reserved, 
did not prevent a writ of entry from 
Ijring against the freeholder of the seign- 
ory ; and therefore when common leases 
for one or more life or lives reserving 
rent came in use, they resembled sub- 
infeudations, and ought not to have 
prevented the prtscipe from being 
brought against the owner of the free- 
hold under which the leases were grant- 
ed. 1 Burr. 115. Taylor v. Horde. 
But with i^pect to prior estates for life 
they are expressly excepted in the sta- 
tute 14 Geo. 2. c. 20. s.2. by which it 
it is provided, '< That nothing in this 
^' act contained shall extend or be con- 
*' strued to extend, to make any common 
^* recoveries valid and effectual in law, 
** unless the person or persons entitled 
** to the first estate for life, or other 
*' greater estate (in case there be no 
'<' such estate for life in being) in re^ 
** version, or remainder next after the 
*< expiration of such leases, has or have, 
'' by some lawful act or means, con- 
** veycd or assured, or joined in con- 
** veying or assuring, or shall by some 
*^ lawful act or means convey or assure, 
** or join in conveying or assuring, an 
'^ estate for life at the least, to such 
*' person or persons as has or have been. 



<* or shall become, tenant or tenants to 
" the writs of entry, or other writs, 
'* whereupon such common recoveries 
*^ have been or shall be suffered." The 
surrender of the prior estate for life 
must be made to him who has such im- 
mediate renuiinder or reversion in tail 
before he makes a tenant to the pracipe; 
for if it be qfter^ it will be void, inas- 
much as there will then be no remain- 
der or reversion for the surrender to 
operate upon ; therefore in that case it 
ought to be made to the tenant to the 
prcBcipe. Pigott, 50. 

But sometimes it will hepretumedihBt 
the tenant for life surrendered his estate, 
though there be no proof of it ; as where 
pouesHon has accompanied a recovery 
for a long time. Thus in an ejectment 
upon a trial at bar for lands in ancient 
demesne, a recovery in the court of an- 
cient demesne was produced, which had 
been suffered a long time before, and 
possession had gone accordingly; but it 
appeared that part of the land was leased 
for life, and the recovery was suffered 
by him in the reversion, with a single 
voucher, so that there was no tenant to 
the pracipe. However the court said, 
that as possession had gone alongwitb the 
recovery for so long a time, they would 
presume a surrender ; 1 Vent. 257.' Anon, 
S.C. 1 Mod. 117. by the name of 
Green v. Prouder and 3 Keb. 310. 
Green v. Froud, So where collateral 
evidence has been given of a surrender 
by tenant for life, the recovery has been 
adjudged good. As where on a trial at 
bar, tlie lessor of the plaintiff claimed 
under an intail in a family settlement, by 
which part of the estate appeared to be 
in jointure at the time of the recovery, 
and it was insisted, that there was no 
tenant to the priecipe for that part ; but 
it was answered by the defendant that 
after 40 years had elapsed, a surrender 
should be presumed according to 1 Vent. 
257. ; and to fortify this presumption 
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tliey olFered in evidence the debt-book 
of an attorney then dead, who had, 
among other expences of suffering the 
recovery, charged for drawii^ a surren- 
der of the jointure estate, and for en- 
grossing two parts of it, which the court 
received, for it was a material circum- 
stance in the inquiry into the reasonable- 
ness of presuming asurrender, and not to 
besuspected tobedonefor that purpose; 
and the court declared, ** that without 
that circumstance they would have pre- 
sumeda surrender," and desired it might 
be taken notice of '* that they did not 
require any evidence to fortify the pre- 
sumption, after such a length of time.'* 
2 Str.1129. Warren v.GrenviUe. But 
where there is no ground for such pre- 
sumption, and possession has not gone 
with the recovery, the court will not 
presume a surrender. As where a joint* 
ress tenant for life of part of the estate, 
was in possession thereof at the time of 
the recovery, and continued in possession 
until her death, when an ejectment was 
brought by the person in remainder for 
that part which was in her possession, 
the court held, that as possession had not 
gone with the recovery, but continued 
in the tenant for life until the ejectment, 
they could not presume a surrender, 
and the recovery was void as to that 
part, and thought that the proposition 
in Strange was too general. 2 Burr. 
1065. GoodtiOey.DukeqfChandos. In- 
deed, where a person has a power to 
suffer a recoveryfOmniapremmunturriie 
et sokmniter acta^ until the contraryap- 
pears. Cro. Jac. ^5S. Griffin v. Stan* 
hope. 2 Lutw. 154«9. Leigh v. Leigh: 
but if the contrary appear, there is an 
end of such presumption. As where on 
a trial at bar in K. B. in Easter term 
1747, the validity of two common re- 
coveries in 1714 and 1721, came in 
question, it was ruled by the court, that 
though at such a distance of time pro- 
per tenants to hepracipe should be pre-* 



sumed, tohere no deed appears; yet it ap- 
pearing in the principal case, that there 
were deeds inrolled for that purpose, 
wherein proper parties did not join, so 
that it was manifest there were no good 
tenants to the pradpe^ the court could 
not presume there xoere good tenants ; 
and therefore directed the jury to find 
against the recoverers ; which they did 
accordingly. 2Str. 1267. Keen y. Earl 
of Effingham. 

It is held that a husband seised of an 
estate tail in possession in right of his 
wife, may make a good tenant to the 
pracipe by deed only, without the wife's 
joining him in a fine. Pigott, 71 > 72. 
Cruise, 52 — ^55. 2d edit. Harg.andBut. 
Co. Liu. 326. b. in the note. -^ The 
tenant to the pracipe may be made either 
by fine, feoffbent, lease, and release, co- 
venant to stand seised, surrender, or bar- 
gain and sale enrolled ; if he be made 
by the latter, it is held that he may ap- 
pear and count before the enrolment of 
the bargain and sale, provided it be en- 
rolled within six months as prescribed by 
the statute; for though the freehold does 
not pass until enrolment, yet when that 
is done, the freehold is considered as 
having passed from the bargainor at 
the time when the bargain and sale was 
executed by relation. Cas. temp. 
Talb. 164. Robinson y.Comifns. Pigott, 
5Gf 57. 

It appears by what has been said, 
that the validity of common recoveries 
has frequently been called in question on 
account of irregularities in making a 
tenant to a precipe; therefore to ob. 
viate this inconvenience, the statute 
14 Geo. 2* c. 20. s. 5. already referred 
to, was made; which, reciting that it 
had frequently happened that the deeds 
for making the tenants to the writs of 
entry, or other writs, for suffering com- 
mon recoveries, had been lost, or that 
the fines or deeds making the tenants to 
the said writs had not been levied or 
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eicecuted till after the judgment given 
in such recoveries, and the writ of seisin 
awarded ; by reason whereof great doubts 
had arisen^ whether such recoveries for 
want of proper tenants to the writs, 
were good and effectual in law ; to pre- 
vent such doubts for the future, and in 
order to render common recoveries more 
certain and effectual, enacts, '* That 
" every common recovery already suf- 
** fered, or hereafter to be suffered, 
'< shall, after the expiration of 20 years 
** from the time of the suffering thereof, 
** be deemed good and valid to all in- 
*' tents and purposes, if it appear upon 
** the face of such recovery that there 
** was a tenant to the writ, and if the 
** persons joining in such recovery had 
'f a sufficient estate and power to suffer 
*^ the same, notwithstanding the deed 
** or deeds for making the tenant to 
** such writ should be lost or not ap- 
«< pear." 

But no prior term^or i^ears will pre- 
vent him that has the remainder in tail 
from suffering a common recovery. Pi- 
gott, 50, 51 . and by the statute 21 Hen. 8. 
c. 15. it is enacted, that no term for 
years, nor estate held by statute mer- 
chant, staple, or ekgity shall be bar- 
red by a common recovery. Co. 
Litt. 46. a. 

Having thus shewn who is a good te- 
nant to the pracipej it seems necessary 
to premise that a recovery may be suf- 
fered with a single, double, or treble 
voucher; a recovery with a single 
voucher is where the pnecipe is brought 
against the tenant in tail himself, who 
vouches over the common vouchee. 
This is a good bar to the estate tail 
which the tenant in tail is actually 
seised of at the time of the recovery ; 
but if he be disseised of the. estate tail, 
or discontinue it by fine or feoffment, 
and take back an estate to himself in fee, 



or in tail, and suffer a recovery with 
single voucher, it will not bar the estate 
tail for the reason above assigned ; and 
the issue may avoid it by the plea, that 
his ancestor '< nient tenant tempore bre- 
visf nee unquam postea" Pigott, 109 — 
1 I7.[rf] A recovery with double voucher 
is where tenant in tail conveys an estate 
of freehold to an indifferent person 
against whom thepracipe is brought, 
who vouches the tenant in tail, who 
vouches over the common vouchee. 
It is now usual to have a recovery with 
double voucher at least, being in i^l 
cases the most safe, as it bars not only 
the estate whereof tenant in tail is then 
in possession, but also every other estate 
which he has any right to, oris interested 
in, though it be divested out of him, 
or discontinued and turned to a right. 
Pigott, 109. Bro. Recovery in Value, 
19— 30. A recovery with treble voucher 
is used to make a perpetual bar to the 
estate which the tenant to the praecipe 
was seised of, and also of every estate 
of inheritance which has ever been in 
the first or second vouchee or their an- 
cestors, and also of all remainders and re- 
versions depending on those estates, and 
f^l diarges and incumbrances derived 
out of those remainders and reversions. 
That which is intended to be spoken of 
in this note is a recovery with a double 
voucher. 

The tenant and vouchee either ap- 
pear in person or by attorney ; the te- 
nant almost always appears in person, 
for as his appearance by attorney would 
be attended with an additional expence, 
care is generally taken to make either 
the solicitor employed to suffer the re- 
covery, or somebody who will appear 
personally in court, tenant to the pne- 
cipe; the vouchee too very often appears 
in court in person. Let us then first sup- 
pose that both the tenant and vouchee 



\d] See the reason further explained in Cruise's Dig. 2d ed. vol. v. 464. 
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appear personally; the first step regu- 
larly is to apply to the cursitor of the 
county where the lands lie, for a writ of 
entry, giving him proper instructions as 
to the quantity and quality of the lands, 
where situate, and the names of the par- 
ties, and thereupon he makes out a writ, 
the form of which maybe seen postea, 86. 
2 Black. Com. Appendix, !?• There 
must be 15 days at least between the 
teste and the return of the writ. — The 
next step is to draw on paper a pracipe 
in this form, " Berkskiref to wit, Com- 
« mand William Jackson^ gent, that 
<« justly, &c. he render to Thomas WkiU^ 
** gent. 4 messuages, &c. (as in the writ of 
*< entry down to ' which he claims^ ^c.y* 
At the footofthe/^necfjpf are added these 
words, *' tenant in person vouches- to 
warranty Roger Blagravey esq. who in 
person vouches Thomas Francis Mar- 
tin;*' — this is usually called ap-^cfjp^ at 
bar. — The pnecipCf with the writ of entry 
annexed to it, is then taken down to the 
court of common pleas, at Westminster^ 
on some day of the term in which the 
writ is returnable, when the tenant and 
vouchees (if more than one) appear at the 
bar before one of the Serjeants, who ex* 
amines such of the vouchees as happen 
to be married women apart from their 
husbands, to learn whether they freely 
dispose of their interest in the premises 
or not, and subscribes his napie to the 
precipe. For by a rule of the court of 
C.B. made in Trinity X^tm SO Geo.S. 
it is ordered, '' that from and after the 
** first day of Michaelmas term next, in 
^ every common recovery, wherein the 
** vouchee or vouchees shall personally 
** appear at the bar of this court for the 
" purpose of sufferingsuch recovery, the 
** writ of entry shall be sued out, and 
<<' produced at the time of the recording 
*< of the vouchee or vouchees appear- 
" ance at bar at the foot of the pracipe 
" in such recovery." Indeed when a 
peer of the realm suffers a recovery 



in person, some of the Serjeants count 
in open court, reciting the pleading of 
each party as set forth in the entry of 
the recovery almost verbatim. — The 
next step to be pursued is to have the 
writ of entry compounded at the alien- 
ation-office, in like manner as is done 
in a writ of covenant for a fine ; the 
attorney-general's hand must tlien be 
had to it, for which he receives an an- 
cient fee of 10». A writ of- seisin is 
then sued out, the form of which may 
be seen in Wils. on Fines, S71* Sd ed. 
This writ should bear teste the 4th day 
inclusive after the return of the writ of 
entry, as where the writ of entry is 
returnable on the morrow of AU Souls, 
the writ of seisin must be tested on the 
6th of November, There must also 
be 15 days between the teste and the 
return of the writ of seisin. If the 
writ of entry be returnable so late in 
the term that the writ of seisin cannot 
be returnable in that term, it is. made 
returnable Jorthwith ; as where . the 
writ of entry is returnable on the mor- 
row of St. MaHin, (the i2th of No- 
vember f) or on the octave of St. Martin, 
(the 18th of November,) there are not 
J 5 days between either of these returns 
and the last return of the term, which 
is 15 days of St. Martin (the 25th of 
November). But if the writ of entry be 
returnable on the last day of a term, the 
writ of seisin must be returnable the 
first return of the next term ; unless it be 
Trinity term, in which case it must be 
on the 2d return, because there are not 
15 days between the last day of Easter 
term, and the morrow of the Holy Tri- 
nity. The writ of seisin must be sealed 
at the seal-office, and then together with 
the writ^of entry, is returned at the 
return office, which is on the protho- 
notary's office. The return in the writ 
of entry is in this manner. << Pledges 
of prosecution, John Doe and Richard 
Roe. Summoners, John Denn and 
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<« Richard Fenn^ Sir L. P. bart. she- 
«* riff." 

The return of the writ of seisin is 
thus indorsed, '' By virtue of this writ 
to me directed on the 18th day of JVb- 
ven^er^ in the year within written, I 
caused full seisin of the tenement, with 
the appurtenances and.advowson within 
specified, to be delivered to the within 
named T. ^. as I am within com- 
mandedi Sir Z.. P. bart, sheriff." — The 
entry of the recovery is then drawn up, 
the form of which may be seen in Wils. 
on Fines»330. 3d edit. The recovery 
when drawn out, is entered on a plea 
roll, which may be had out of the pro- 
thonotaty's office ; it is then to be ex- 
emplified on parchment or vellum ; the 
form of the exemplification, where the 
writ of seisin is returned at the time of 
the teste of the exemplification, may be 
seen in Wils. on Fines, 359. The reco- 
very is generally exemplified the same 
term in which it is suffered, and tested 
or dated the last day of the term, and 
aHer the return of the writ of seisin, 
unless it be returnable in the next term, 
in which case the exemplification always 
bears teste the last day of the term ; and 
instead of entering the sheriff's return 
of the writ of seisin in the body of the 
exemplification, the aumrd only of the 
writ of seisin is entered. See Wils. on 
Fines, 369. Afterwards the writ of en- 
try, and writ of seisin, and the plea roll 
on which the whole proceedings are en- 
tered on record, as already mentioned, 
together with the exemplification, are 
taken unto the prothonotary*s office, 
where the pracipef and the teste and 
return of the writ of entry are entered 
on the recovery remembrance roll. See 
the form, Wils. on Fines, 373. 

There are, however, many exemplifi- 

, cations of recoveries suffered between 

the commencement of the reign of 

queen Anne and that of Geo, 2. of which 

no entries upon the rolls in the treasury 
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of the common pleas are to be found, 
nor is there any writ of entry j-summons, 
or seisin filed with the cusios brevium. 
In order to prevent the inconvenience 
which might arise to purchasers from 
an omission of this kind, the statute 
14 Geo. 2. C.20. s.45. reciting, << that 
<* whereas by the default or neglect of 
" persons employed in suffering com- 
*< mon recoveries, it has happened and 
<<, may happen that such recoveries 
" are not entered on record, whereby 
<' purchasers for a valuable consider- 
^* ation may be defeated of their just 
<* rights," enacts " that where any per- 
" son or persons hath or have 'pur- 
^' chased, or shall purchase for a valu- 
" able consideration, any estate or 
*' estates in lands, tenements, or here- 
" ditaments^ whereof a recovery or re- 
" coveries, is, are, or were necessary to 
" to be suffered in order to complete 
*< the title, such person and persons, 
*^ and all claiming under him, her, or 
<< them having been in possession of the ' 
'< purchased estate or estates from the 
** time of such purchase, shall and may 
** after the end of 20 years from the 
<< time of such purchase, produce in 
** evidence the deed or deeds making 
<< a tenant to the writ or writs of entry, 
'^ or other writs for sufiering a common 
** recovery, or common recoveries, and 
** declaring the uses of a recovery or 
<< recoveries ; and the deed or deeds so 
*^ produced (the execution thereof being 
<* duly proved) shall in all courts of 
'< law and equity be deemed and taken 
« as a good and sufficient evidence for 
" such purchaser or purchasers, and 
** those claiming under him, her, or 
" them, that such recovery or recove- 
** ries was or were duly suffered and 
'* perfected according to the pur- 
" port of such deed or deeds, in case 
*^ no record can be found of such re- 
" covery or recoveries, or the same 
" should appear not to be regularly en- 
H 



*2^ 



Careswell and another versus Vaughan. 



** tered on record: provided always 
'' that the person or persons* making 
** such deed or deeds as aforesaid, and 
<< declaring the uses of a common re* 
'' covery or recoveries, had a sufficient 
** estate and power to make a tenant to 
** such writ or writs as aforesaid, and 
** to suffer such common recovery or 
" recoveries." 

But it frequently happens that the 
vouchee cannot conveniently appear 
personally in court, in which case he 
makes a warrant of attorney to some 
other persons to appear for him. [e] 
The form of the warrant of attorney is 
this: <« R. B. whom W. T. vouches to 
warranty, puts in his place L.M.and 
N. O. his attomies jointly and severally 
against T. W. to gain or lose in a plea 
of land;" at the foot of which is added 
what is called the caption ; thus '< taken 
and acknowledged on the 1st day of 
November^ in the year of our Lord 1799, 
before us, A. B. C. D." The warrant 
of attorney must be acknowledged 
either before a judge, who must sign 
it, or before commissioners appointed 
by writ of dedimus potestatem de attor^ 
nato JaciendOf who must certify the 
names of the persons whom the vouchee 
appoints for his attomies, under their 
hands and seals in the manner above 
mentioned. The writ of dedimus pates- 
iatem is not founded on the statute of 
Carlisle, for that only extends to per- 
sons who acknowledge Jines; but is 
provided by the common law to enable 
persons who cannot appear in court, to 
appoint attomies in their stead. When 
it is intended that the vouchee shall 
appear by attorney, the first step in 
practice seems to be to sue out a writ 
.of dedimus potestatem^ which is prepared 
by the cursitor of the county where the 



lands lie, on his receiving from the 
solicitor a precipe for that purpose* 
The prtBcipe is in the form already 
given when we treated of the appear- 
ance of the vouchee in person, except 
that at the end of the pracipe are added 
these words, '* dedimus potestatem for 
R. B. whom W. X. vouches to warranty, 
directed to Sir W. M. N. M. A. B.and 
C. D." Then the pracipe, (omitting of 
course the directions for a dedimus) war* 
rant of attorney, and caption^ are en* 
grossed upon the same parchment, which^ 
together with the writ of dedimus pates- 
tatem/is delivered to the commissioners, 
before whom the vouchee acknowledges 
the warrant of attorney, and signs it ; 
upon which they sign the caption, and 
annex the parchment containing the 
pracipe^ warrant of attorney, and cap* 
tion, as has been already observed, to 
the writ of dedimus potestatem : indors- 
ing on the back of the writ this return 
signed by them : " The execution of 
this commission appears in a certain 
schedule to this commission annexed." 
A. B. C. D. The form of the writ of 
dedimus is in Wils. on Fines, 383. By 
statute 23 Eliz. c.3. »*5* it is enacted, 
that every person who shall take the 
knowledge of any warrant of attorney 
of any tenant or vouchee for suffering of 
any common recoveries, shall with the 
certificate of the warrant of attorney, 
ceitify also the day and year whereon 
the' same was acknowledged. And that 
no person who takes any such know- 
ledge of any warrant for any recovery, 
shall be bound to certify such warrant, 
except it be within one year next after 
the said knowledge taken ; and that 
no clerk or officer shall receive any writ 
of entry, whereupon any common re- 
covery is hereafter to pass, unless the' 



[e] Where the tenant to the prte- 
cipe is confined by illness, the court on 
motion have permitted him to appear 



by a substitute, although not an attor- 
ney of the court. 5 Taurt. 355. Cotton 
v. Murphy. 
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day of the knowledge of the warrant 
shall appear, in or by such certificate. 
By a .rule of the court of C. B. made 
in Hill. 14 Geo. S. for the more effectual 
and certain proof of the due acknow- 
ledgments of warrants of attorney, taken 
from the tenants or vouchees in com* 
mon recoveries by virtue of any writ 
of dedimus potestaiemt it is ordered by 
the court 9 ** that no common recovery, 
** wherein the tenant or tenants, vouchee 
*' or vouchees, or any of them shall ap- 
** pear to defend by attorney, shall be 
<^ arraigned at the bar, unless an affida- 
" vit or affidavits in writing on parch- 
** raent shall be made and annexed to a 
** copy of the pnecipe and warrant or 
*' warrants of attorney acknowledged 
«< by such tenant or tenants, vouchee 
** or vouchees, by virtue of any writ or 
** writs o£ dedimus potestatem ; in which 
'* affidavit or affidavits the person or 
« persons making the same shall swear 
'< that he or they knew the party or 
'' parties acknowledging such warrant 
" or warrants of attorney, that the same 
*' was or were duly signed and acknow- 
" ledged upon the day and year, or 
« several days or years mentioned in 
<< the caption or several captions therc- 
** of, that the party or parties acknow- 
" ledging, and also the commissioners 
** taking the same were all of full age 
** and competent understanding, that the 
<< femes-covert (if any) were solely and 
** separately examined apart from their 
*< husbands, and freely and voluntarily 
** consented to acknowledge the same, 
" that all the said parties knew the same 
*' warrant or warrants of attorney was 
** or were intended for suffering a com- 
** mon recovery to pass his, her, or their 
<* estate or estates, and further, that the 
'' razure or razures, interlineation or 
** interlineations (if any), in the body or 
** caption of such original warrant or 
«< warrants of attorney, was or were 
<* made before the said parties, or any 



*' of them, signed the said warrantor 
*^ warrants, and before the commis- 
" sioners signed the said caption or 
'< captions ; which affidavit or affidavits 
" (together with the said copy of the 
'< pnecipe, and warrant or warrants or 
'' attorney whereunto the same shall ba 
<< annexed,) shall be filed in the office 
** of inrolment of writs for fines and 
** recoveries. And it is ordered, that 
** all and every such affidavit or affida* 
*< vits as aforesaid shall be made by 
** some attorney or attomies of the 
" couru of Westminster Hall, or of the 
** sessions in Walesy or of the counties 
'' palatine of Ckesterp Lancastery or 
** Durham; and shall be sworn before 
'* a person duly authorized to take affi- 
" davits in this court, except where the 
*' party or parties re^ectively, at the 
*' time of their acknowledging such 
« warrant or warrants of attorney, shall 
** be in that part of Great Britain called 
<' Scotland, or in Ireland, or in some 
** other parts beyond the sea. And in 
,« case the said party or parties shall be 
<< in Scotland, then the said affidavit or 
*^ affidavits shall be made by one of the 
" clerks of his majestjr's signet, and 
*' sworn before one of the judges or 
'* other persons duly authorized to take 
** affidavits or depositions in the court 
" of session* or court of exchequer in 
'< that part of the united kingdom. But 
" if the said party or parties shall be in 
" Ireland, or in any other parts beyond 
** the seas, then the said affidavit or 
** affidavits shall be made by one of the 
'* commissioners who hath taken the 
'* acknowledgment of such warrant or 
" warrants of attorney, and shall be 
" sworn either before some person duly 
*' authorized to take affidavits in this 
** court, or before some magistrate of 
** the place where such acknowledg- 
<< ment shall be taken, having authority 
** to administer an oath, and in the pre* 
« seoce of a public notary, which nota* 
H 2 
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** ry shall also certify in writing under 
** his hand and seal, as well the due ad- 
^* ministering of the said oath, as also 
^* the name, signature, and office of the 
^' magistrate administering the same.'* 
And by another rule of the same court 
made in Trinity term SO Geo. 3. it is 
ordered, *^ that from and after the 1st 
*' day of Michaeltnasterm next, in every 
** common recovery, wherein the tenant 
"*' or tenants, or the vouchee or vouchees, 
<« warrant or warrants of attorney shall 
** be taken under a dedimus poteslatem, 
** there shall be written on every copy 
** of the pracipe, and of such warrant 
^* of attorney, having such affidavit or 
" affidavits as is or are required by the 
'* rule of this court, made in Hilary 
** term, in the 1 4th year of the reign of 
** his present majesty, to be thereto an- 
'* nexed, the allocatur of the Lord 
" Chief Justice, or some one other of 
*^ the justices of this court, in the same 
" or like manner as cdlocaturs are now 
** written on fines taken by dedimus 
** potestateni ; and the copy of the/?r^- 
'* cipe and warrant or warrants of attor- 
•* ney, with the allocatur thereon shall 
'< shall be filed, as directed by the said 
'< rule : and that, at the time of signing 
" such allocatur^ the writ of entry for 
" such common recovery shall be pro- 
" duced before the judge signing such 
** allocatur^ who may mark such writ 
'< with his title, name, or initials there* 
^' of; and such writ shall also be pro- 
" duced at the time of the arraignment 
" of such recovery." And by another 
rule of the same court, made in Mich. 
39 Geo. 3. it is ordered, " that from 
*« and after the last day of that term, 
" no common recovery shall be suffered 
" to pass, unless the taking of the war- 
" rants of attorney for suffering any 
" common recovery be before one of 



" the justices or barons of his majest/^ 
" court of record in Westminster Hall, 
** or one of the Serjeants at law ; or 
'< unless an affidavit be made and filed, 
<' stating that the commissioners taking 
" the same are, to the best of the de- 
*' ponent's information and belief, either 
*' barristers of five years standing, or 
" solicitors or attomies of some of the 
" courts in ^(ffrf»nw«/^r Hall, the judges 
** of the court of sessions and exche- 
•* quer, or advocates and clerks to the 
" signet of five years standing in Scot* 
<« land:' The last mentioned rule does 
not extend to attornics or solicitors of 
the courts of great sessions in Walcs^ 
or of the counties palatmc, therefore 
they cannot take warrants of attornies 
under a dedimus potestatem. [,/] As 
soon as the dedimus potestatem is re- 
turned by the commissioners, an appli- 
cation must be made to the cursitor for 
a writ of entry ; and one of the judges 
of the C. P. on the production of the 
affidavit required by the above men- 
tioned rules of 14 Geo. 3. and 39 Geo. 3. 
which is annexed to a copy of the 
prcBcipe and warrant of attorney, and 
also on the production of the writ of 
entry, according to the said rule of 
SO Geo. 3. (if he is si^tisfied) subscribes 
his allocatur at the. foot of tlie copy 
of the pracipe and warrant of attor- 
ney, and afterwards they are taken 
with a prcecipet at bar to one of the 
Serjeants, who subscribes his name twice 
at the foot of such praecipe which is 
written on plain paper, stating at the 
foot of it that " the tenant in person 
vouches to warranty R. B. esq. who by 
attorney vouches to warranty Thomas 
Francis Martin,** (the common vouchee) 
and the tenant's appearance is af- 
terwards marked by the prothono- 
tary at the foot of the precipe, thus 



[/] 3 Taunt. 302. Blagrave v. Otoen. S. P. 4 Taunt. 584. MuUins v. • 
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<< at bar, the tenant's appearance is 
recorded by the court." As the 
vouchee is not present in court to enter 
into the warranty, there must be a writ 
of summoneas dd toarraniizandunif usu- 
ally called a writ of summons, the form 
of which maybe seen in Wils. on Fines, 
388. This writ must bear teste the 4th 
day, inclusive of both days, from the re- 
turn of the writ of entry, if the fourth 
day be a dies juridicus and a day in 
term. By the common law this writ of 
summons had nine returns ; but by the 
statute 16 Car. 1. c. 6. s. 10. the re- 
turns were abridged to five, and now by 
sUtute 24 Geo. 2. c. 4<8. s. 8. are re- 
duced to four inclusive ; as if the writ 
of entry be returnable from the day of 
Easier in 15 days, the writ of summons 
niifst be returnable from the day of 
Easter in five weeks, being the 4, re- 
turns inclusive ; and if there are three 
vouchees, the writ of summoAs for the 
2d vouchee must be returnable four re- 
turns both inclusive from the return of 
the summons of the first vouchee ; and 
to bear teste the 4th day inclusive from 
the return of the first writ of summons. 
Regularly the warrant of attorney 
onght to bear date after the teste of 
the writ of summons ; but if it should 
not, this circumstance will not invali- 
date the recovery. Thus where upon 
error it was insisted that the warrant 
of attorney of the vouchee bore date be- 
fore the writ of summons, but it was an- 
swered that the vouchee might appear 
in person without any writ of summons, 
and make his attorney, and it should be 
so presumed, and therefore the process, 
viz. the summons, the dedimus potesta- 



tetn and warrant made by virtue tfiereof 
were superfluous and void. And the 
court said, that as a common recovery 
was a common assurance, they would 
never reverse it, if by any means they 
could make it good. 1 Lev. ISO. Winne 
V. Uoyd. S. C. Sir T. Raym. 16. 
1 Sid. 213. ig^ 

The recovery is arraigned of the term 
in which the writ of summons is return- 
able ; therefore if a recovery be intend- 
ed to be suffered of Michaelmas term 
(for instance), the writ of entry should 
be returnable on the morrow of AU Souls 
and the writ of summons in 15 days of 
St. Martin^ and the writ of dedimus 
should state that the writ of summons 
was issued returnable at that time. But 
it sometimes happens from varioua 
causes, that the warrant of attorney has 
not been taken in due time, so tliat the 
recovery cannot be arraigned of the 
t^rm it was intended to be; wherefore 
it becomes necessary to apply to the 
court of C.P. for leave to arraign the 
recovery in a subsequent term. After 
such leave is obtained, the course then 
is to apply to the master of the rolls for 
an order upon the cursitor to make out 
a writ of entry returnable the term pr^ 
ceding the taking the acknowledgmeqt 
of the warrant of attorney, and to make 
out a writ of summons returnable in the 
next term, and then the vouchee ap- 
pears by attorney, and imparls from term 
to term until the term when the reco- 
very is arraigned. As where an appl^ 
cation was made to the court of C. P. 
in Michaelmas term 1778, to allow a 
recovery to be arraigned of that term, 
under the following circumstances: 



[g] The warrant of attorney must be 
acknowledged before the return of the 
writ of summons, otherwise it is error f 
for the appearance is entered on the re- 
turn day. 4 Taunt. 452. Anon. A war- 
rant of attorney is not amefidable by the 



court, because it is the deed of a party. 
6 Taunt. 378. Forder v. Forster, over- 
ruling 4 Taunt. 98. Shato v. Le Blane, 
and Ibid. 196. Anon. And see 6 Taunt. 
652* Foxv. BenboWf ace. 
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The dedimus was tested the 26th of 
February 1777, and recited a writ of 
summons returnable the first day of 
Easter term 1777, but the warrant 
of attorney was taken at Bombay the 
17th of December 1777 ; so that pro- 
perly the summons should have been 
returnable, and the recovery had, in 
Hilary 1778. On application to the 
roaster of the rolls, he ordered the cur- 
sitor to make out a writ of entry return- 
able in MicAae^miu term 1777, upon 
which the officer made out a summons 
returnable in Hilary term 1778, of 
which term the tenants appearance 
was entered ; and then they imparled 
from Hilary to Easter, and from Easter 
to TVini/y, and from Trinity to Michael- 
mas term, when the recovery was ar- 
raigned. 2 Black. Rep. 1223. Gibbons 
v. Stephenson. But sometimes a diffi- 
culty occurs how to enter such a re- 
covery properly of record ; therefore 
perhaps the following form may be 
found serviceable. *' And the said C. D. 
*^ (the tenant) in his proper person co- 
*' meth and defendeth his right, when, 
" &c. And thereupon voucheth to war- 
** ranty E. F. (the vouchee) summoned 
" in the county aforesaid, let him have 
'< him here from the day of St. Hilary 
'*< in fifteen days, by the aid. of the 
** court, &c. The same day is given to 
** the said parties here, &c. And here- 
*■ upon the said C. D. (the tenant) put- 
** teth in his place J. S. and L. K. 
'* his attornies jointly and severally 
'' against the said A. B. (the demandant) 
** to gain or lose in the plea aforesaid, &c. 
'' At which day here cometh as well the 
'' said A. B. (the demandant) in his 
<' proper person, as the said C- D. (the 
''.tenant) by the said L* K. his attorney ; 
'< and the said £• F. (the vouchee) being 
'' summoned, &c. likewise cometh by 
** his attorney, and prays 

"leave to imparl thereto here, until 
'< from the day of Easter in fifteen days, 
*< and he hatli it, &c. ; the same day is 
" givea to the parties aforesaid here, &c* 



** At which day here cometh as well the 
** said A.B. (the demandant) inhispro- 
" per person, as the said C. D. (the te- 
•* nant) by his attorney aforesaid, and 
«* the said E. F. (the vouchee) by his 
** attorney aforesaid also cometh, and he 
" pray eth further leave to impiarl thereto 
« here, until from the day of the Holy 
'' Trinity in fifteen days, and he hath 
*< it, &c. the same day is given to the 
« parties aforesaid here, &c. At 
'< which day here cometh as well the 
'*' said A. B. (the demandant) in his 
*' proper person, as the said C. D. 
<< (the tenant) by his attorney afore- 
<' said, and the said E. F.(the vouchee) 
** by his attorney aforesaid also cometh, 
*' and he prayeth further leave to imparl 
" thereto here, until the morrow of All 
'^ Souls, and he hath it, &c. the same 
'* day is given to the parties aforesaid 
'' here, &c. At which day here cometh 
** as well the said A. B. (the demandant) 
** in his proper person as the said C. D. 
" (the tenant) by his attorney afore- 
" said, and the said E. F. (the vouchee) 
<' by his attorney aforesaid also cometh; 
** and the said E. F. (the voudiee) freely 
<* warranteth the tenements aforesaid, 
" with the appurtenances to the said 
" C. D. (the tenant) &c. And h^re- 
<' upon the said A. B. demandeth against 
" the said E. F., &c. '* 

The other steps necessary to perfect 
the recovery, such as compounding the 
writ of entry at the alienation ofiice, and 
the return of it, the issuing the writ of 
seisin, and procuring that also to be re- 
turned, are the same as when the re- 
covery is suffered in person. But as 
the writ of dedimus potestatem is re- 
turned into the court of chancery, it is 
necessary to send a transcript of the 
writ, return, warrant of attorney and 
caption from thence into the C. B. by 
mittimus ; therefore the entry of the re- 
covery on the roll when it is suffered 
under a dedimus, differs from the entry 
of a recovery suffered in person in this 
respect, that in the former case the 
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minimus ani transcript are also enter* 
€d verbatim on the roll. The form of 
the entry of a recovery with double 
voucher, where the tenant appears in 
person, and the vouchee by attorney 
on a warrant taken by a deditntu potes- 
totem may be seen in Thes. Brev. 102 
—105- Wils. on Fines, Sd ed. S81. 

If the vouchee die before the return 
of the writ of summons, the recovery is 
void; for no judgment can be given 
until the vouchee appear and make de* 
fault; but he cannot appear until the 
return of the writ, and therefore judg- 
ment given subsequent thereto wUl be 
after his death, and consequently void ; 
and this fact being collateral to the re- 
cord, may be assigned for error. 1 Wils. 
Rep. S5. 42. Wynne v. Wynne. S. P. 
1 Burr. 410. Sheepshank* v. Lucas* And 
Ae court will, upon an affidavit stating 
the death of the vouchee before the re- 
turn of the writ of summons, stay the 
passing of the recovery. 2 Vent. dO. 
Sir Thomas Goxve/s case. So if the 
writ of summons be returnable on a 
Sunday^ and the vouchee die on that 
day, the recovery is void, beqause Sun^ 
day being dies non juridicus judgment 
could not possibly have been given 
until the Monday following, conse- 
quently judgment must have been 
given afler the death of the vouchee. 
S Burr. 1595. Sxoann v. Broome. S. C. 
1 Black. Rep. 496. 526. So if the 
judgment be not regularly executed 
by the return of the writ of seisin, the 
recovery has no manner of operation. 
Sir W. Jones, 10. Aubrey v. Z^rd 
Bridgtoater. Therefore if a special 



verdict omit to find a writ of seisin or 
execution, it cannot be presumed by 
the court, and no advantage can be 
taken of the recovery, nor will the 
court grant a venire de novo. 1 Wils. 
52. Witham v. Lewis. S. C 2 Str. 
1184. 4 Brown. P. C. 504. But Lord 
Kenyon in Goodrighl v. Righy. 5 Term 
Rep. 179. said that the case of Witham 
V. Lewis has always been considered 
as a strange case; and the judges of 
succeeding times have been astonished, 
that no application was made to the 
court of common pleas to rectify the 
defect in that recovery, according to 
the usual practice of tiiat court. But 
execution may be sued out, though the 
tenant in tail die afler judgment and 
before execution, Co. Litt. S61 b. In 
truth the writ of seisin is never exe- 
cuted, for it is sufficient if the writ of 
seisin be sued out and returned. 

A recovery suffered by husband and 
wife, will bar the wife of her dower, 
2 Rep. 74. a.; Lord CromtvelFa case* 
10 Rep. 43. a. ; Portington*% case, Pigott, 
66. ; it being agreed by all the judges 
that the wife was named in the reco- 
very that she might be barred of her 
dower. Plow. 515. Eare v. Snovs. A 
woman may also bar herself of her joint- 
ure by joining her husband in suffering 
a recovery in the same manner, as in 
levying a fine. A recovery suffered by 
tenant for life, without the concurrence 
of the person in remainder or reversion^ 
operates as a forfeiture of his estate for 
life, just as if he had levied a fine, or 
made a feoffment in fee. 1 Rep. 15. b. 
Sir W. Pelham*8 case. [AJ A recovery 



[hi] But this must be understood of a 
bare tenant for life : for where B. tenant 
for life, with remainder to his first and 
other sons in tail, remainder to the heirs 
of his body in tail, suffered a recovery, 
the court held that it was no forfeiture, 
inasmuch as there was an estate upon 



which the recovery might legally 
operate, viz. the remainder in tail ixi 
B., and the remainder to his first and 
other sons in tail was saved by the stat. 
14 Eliz. c. 8. s. 2. 1 T. R. 738. Smith 
v. Clyffbrd. 
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suQered by tenant in tail, passes to the 
rccoveror an absolute fee simple de- 
rived out of the estate tail; so that if 
tenant in tail of lands btf purchase^ 
under a settlement made by an an- 
cestor ex parte matemdy with the re- 
version in fee by descent ex parte ma- 
temdy suffer a recovery to the use of 
himself and his heirs, the lands will de- 
scend to his heirs ex parte patemd ; for 
the new use arises out of the estate tail, 
and not out of the reversion in fee. 
Martin v. Strachan^ Willcs's Rep. 444. 
S. C. 1 Wils. 66. 2 Str. 1179. 4 Bro. 
P.C. 4«6. 5 Term Rep. 107. n. (a.) 
S. P. 5 Term Rep. 104. Roe v. Bald- 
were, 

A recovery suffered by tenant in tail 
lets in all preceding incumbrances made 
by himself, and renders valid all the 
acts of ownership which he has exer- 
cised over the estate. As if tenant in 
tail makes a lease not warranted by 
statute 32 H. 8. c.28. or confesses a 
judgment, or acknowledges a recogni- 
zance, and afterwards suffers a reco* 
very, it will operate as a confirmation 
of those charges which were before de- 
feasible by the issue. 1 Rep. 62. a. b. 
Capel's case. 2 Rep. 52. b. Cholndej^^s 
case. Pigott, 120. 1 Wils. 277. Becky. 
Welsh, Cruse on Recov. 284. 2d edit. 
It is therefore dangerous for a tenant in 
tail who has in any manner incumbered 
his estate to suffer a recovery, because 
the incumbrances become valid, and 
take place before any charge which is 
made on the lands afier the recovery. 
And though a recovery be suffered for 
a particular purpose^ yet it will confirm 
all prior incumbrances. As where 
tenant in tail mortgages for years, and 
afterwards in consideration of marriage 
suffers a recovery for the purpose of 



settling a jointure on his wife, it will 
enure to make good the mortgage ; so 
where he confesses a judgment, &c. 
and suffers a recovery to any collateral 
purpose^ it makes good all such incum- 
brances. So where tenant in tail by 
lease and release previous to his mar- 
riage conveyed his esfnte to trustees to 
himself for life, remainder to his in- 
tended wife for life, remainder to the 
first and other sons of the nrarriage in 
tail male ; the marriage took effect and 
there was issue a son ; nineteen years 
afterwards the husband suffered a com- 
mon recovery, and declared it to he to 
the use of A, B, and his heirs in trad to 
sell the premises Jar the payment of his 
debts, A. B. sold the lands for the 
payment of the debts according to the 
trust reposed in him ; the tenant in tail 
died, and his son claimed the lands. 
The court were of opinion that the re« 
covery enured to the uses of the settle* 
ment, and the purchaser had no title. 
8 Burr. 1703. Goodrigkt ex demise of 
Tyrrdl v. Mead. But where tenant in 
tail witli die reversion in fee creates 
incumbrances, and his son^ on whom 
the estate tail and reversion descends, 
suffers a recovery, it will not like a fine 
operate so as to let the reversion into 
{possession, and make it liable to his 
father's debts ; because a recovery dcs 
stroys all remainders and reversions, 
and the fee acquired by the recoveror 
is derived out of the estate tail. There- 
fore tenant in tail by descent, with re- 
version in fee in him also by descent, 
ought not to bar his estate byjine^ but 
should suffer a recovery, which will 
effectually prevent the estate thus ac- 
quired from becoming liable to the 
debts or contracts of his ancestor. Cru. 
on Recov. 287. 2d edit. 
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William, the heir of William, against Gwyn. Case 4. 

Easter, 20th of King Charles the 2d. Roll 260. 

^^UR lord the king has sent, to his justices of his great 
^^ sessions in the county of Brecon^ his writ close in these 
words, to wit : Charles the 2d, by the grace of God, of Eng- 
land, Scotland^ France, and Ireland, king, defender of the 
faith, &c. to our justices of our great sessions of our county 
oi Brecon, greeting: Because in the record and proceedings, writ of error in 
and also in the giving of judgment, in a plaint which was in ^f^J[j^f 
the court of the lord Charles the first, late king of England, 
our most dear father, before Sir Marmadfike Lloyd, knt and 
Walter Btmsey, esq. late justices of our said great sessions, 
by the writ of him the said late king, between Sibil WiUiam, 
late Sibil Elkin widow, who was the wife of 'nomas William, 
BXidJenkin WiUiam now deceased, that he the saidjenh'n 
should render to the said Sibil her reasonable dower, which 
had fallen to her of the freehold which was of the said Thomas 
her late husband in UandeoaUey, Broytdlis, and Crickademe, 
whereof she had noticing, as it was said, manifest error has 
intervened, to the great damage of WiUiam William, gent, 
son and heir of him the said Jenkin, as by his complaint we 
are informed : we being willing that the error, if any there 
be^ should in due manner be corrected, and full and speedy ^ 

justice done to the said William in this behalf, do command 
you, that if judgment be given thereupon, then you send to 
us distinctly and openly, under your seal, the record and 
proceedings aforesaid, with all things concei'ning the same, 
and this writ, so that we may have them in five weeks from 
the day of Easter wheresoever we shall then be in England, [ 43 3 
that the record and proceedings aforesaid being inspected, 
we may cause to be further done thereupon, for correcting 
that error, what of right, and according to the law and cus- 
torn of our realm of England, ought to be done. Witness 
ourself at Westminster, the 16th day of February in the 17th 
year of our reign. 

The record and proceedings, of which mention is made in 
this writ, with all things concerning the same, we send to our 
lord the king, at the day and place within contained, to this 
writ annexed, as within we are commanded. The answer Answer. 



4S 



William, the heir of William, vemis Gwyn. 



William, of Sir Richard Uqyd, knt and Arthur Trevor, esq. the jus- 

the heir of tices within named. 

V. Gwyn ' Breconshtre to wit. The great sessions of our lord the 
king of the county of Brecon, holden at Brecon, in the county 
aforesaid, on Monday the 19th day of September, in the 12th 
year of the reign of our lord Charles the First, late king of 
England, &c. before Sir Marmaduke LUyd, knt. and Walter 
Sumsey, esq. justices of his said late majesty, of his said great 
Writ of dower, session of the said county. — Charles, by the grace of God, of 
England, Scotland, France, and Ireland, king, defender of the 
faith, &c to the sheriff of Breconshtre greeting : Command 
JenJrin William, that justly and without delay he render to 
SibU William, widow, who was the wife of Thomas William, 
her reasonable dower, which falleth to her of the freehold 
which was of T^mias William, her late husband, in Uande" 
valley, Crickaderne, and Broytdlis, whereof (1) she has nothing. 



(1) This is called a writ of dower, 
unde nihil habet, and lies only against 
the tenant of the freehold. F.N.B. 
S46, 347. 7th edit. ; the form of the 
writ is in the register, 170. which varies 
from the writ in this entry in nothing 
else but the style of the court. When 
a writ of dower is intended to be 
brought, the first step is to make out a 
prcBcipe for the writ in this form: 
** SfaffbrdshirCf to wit ; Command A. B. 
that justly and without delay he render 
to CD. widow, toho tvas the tvife of 
T. 2>. her reasonable dower, which 
failleth to her out of the freehold which 
was of the said J. D. late her husband, 
in the parish of £• or parishes of £. F. 
and G< thereof she has nothings as she 
says — Returnable in eight days of The 
Purification of the blessed Virgin Mary" 
A writ is thereupon made out, which 
will not be valid, unless drawn in the 
form above mentioned ; for where it 
was " command A. that, &c. he ren- 
der to- £• F. her reasonable dower, 
which falleth to her out of the freehold 
which was ofB, F. late her husband" 
Sfc. an objection was taken to the writ, 
because it was not <' command ^. that, 



&c. he reodpr to £. F. toho toas the 
wife ofB. F. Sfc.*' for she ought to be 
named xvi/e of B. F. in the beginning 
of the writ ; it being the name by which 
she has any claim to dower ; the court 
held the objection fatal, and that the 
omission waft not supplied by the subse- 
quent words " of B. F, her husband, 
4"c." Cro. Jac. 21 7. FuUiam v. Harris. 
Wlien the writ is obtained, the process 
is a summons, and grand and petit cape. 
F. N. B. 346. The summons is always 
made upon the land by two summoners, 
whether the tenant, or any other per- 
son for him, is there or not : and the 
demandant is not bound to give him 
notice of the summons. 2 Inst. 253. The 
manner of summoning the tenant the' 
reader may see in Dal ton, Sheriff, 149. 
151. Hob. 133. Allen v. WaUer. And 
for the avoiding of such summons in 
real actions, without convenient notice 
to the tenants of the freehold, it is 
enacted by statute 31 £liz. c.3. s.2. 
*' that after every summons upon the 
land in any real action, 14 days at the 
least before the day of the return there- 
of, proclamation of the summons shall 
be made on a Sunday immediately aftor 
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William* 
the heir of 

shall give you security to prosecute her claim, then summon ^^ Gwyn/ 
by good summoners the said Jenkins that he be before our v y / 



as she says, and whereof she complains that the said JenUn 
deforceth her ; and unless he shall do so, and if the said Sibil 



divine service and 8erinon» if any ser- 
mon there be, and if no sermon there 
be, then forthwith after divine service, 
at or near to the most usual door of the 
church or chapel of that town or parish 
where the land, whereupon the sum- 
mons was made, doth lie; and that 
proclamation so made as aforesaid shall 
be returned, together with the names of 
the summoners ; and if such summons 
shall not be proclaimed and returned 
according to the tenor and meaning of 
this act, then ho grand cape to be 
awarded, but alia^ and pluries summons 
as the cause shall require, until a sum- 
mons and proclamation shall be duly 
made and returned according to the 
meaning of this act." Hence it ap- 
pears that the summons and proclam- 
ation must be at least 14 days before 
the return of the summons, that is, of 
the writ of dower ; the summons being 
returnable on the day of the return of 
the writ. The sheriff, upon the receipt 
of the writ m^es his warrant in this 
form : J. W. esq. sheriff of Stafford" 
thire, to M. N. and O. P. my bailiffii 
for this time only, greeting ; by virtue 
of a writ of dower of our lord the king 
unde nihil habet to me directed, I com- 
mand you that you command A. B. 
that justly and without delay he render 
to C. D. who was the wife of J. D. her 
reasonable dower, which, &c. (as in the 
writ) deforceth her; and unless he shall 
do it, then summon the said A. B. that 
he be before the justices of our Lord 
thje.Kiog at Westminster^ in 8 days 
of The Purification of the blessed 
Virgin Marg^ to shew wherefore he 
will not do it ; and that after the said 
summons is made, you do, at the most 
usual door of the parish church of the 



parish of E. on Sunday next after the 
said summons immediately after divine 
service is ended, proclaim the same 
summons according to the form of the 
statute in such case made and provided. 
-^Given under the seal of my office, 
&c.'' The form of the summons in con- 
sequence of this warrant from the sheriff 
is this, '< By virtue of his majesty's writ 
of dower unde nihil habet to the sheriff 
of Staffordshire directed, and by virtue 
of the said sheriff's warrant to us di- 
rected, we do hereby require and com- 
mand you, that you render to C. D. drc. 
(as in the writ) as she alleges, and com- 
plains that you the said A. B. keep her 
out of the same ; and if you refuse so 
to do, then we do hereby summon you, 
that you be and appear before his ma* 
jesty's justices at JVestnUnster^ in 8 days 
of The Purificationf to shew cause why 
you do not/' Afterwards the sheriff 
returns the writ thus indorsed : ** Re- 
ceived, 1st January 1797. Pledges of 
prosecution, JoAn Doe and Richard Roe. 
Sununoners of the within named A. B. 
Thomas Norris taid James Sympson ; 
and after the aforesaid summons made, 
to wit, at the most usual door of the 
parish church of £^ within specified, 
within which the tenements within men- 
tioned do lie, upon the Lord's day, to 
wit, the 5th day of January^ in the year 
of our Lord 1797» immediately after 
divine service and sermon in the said 
church was ended, I made proclamation 
of the aforesaid summons according to 
the form of the statute in such case 
made and provided. J. W. esq. sheriff.'* 
It has been held, that the proclam- 
ation of the summons must be at the 
parish church door» though it lies in 
another county. Cro* Eliz. 472. Ro- 
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William, justices of our great sessions of your county, on Monday in 
the heir of p^j. ^^^^ great sessions to be holden in your county, where- 
V. Gwyn/ soever it shall happen to be holden in your county, to shew 
wherefore he has not done it, and have there the summoners, 



gister*s case ; and it must appear on the 
return, that the land lies within the 
parish where the proclamation of the 
summons was made ; and that the pro* 
clamatioD was made after the summons, 
1 Mod. 197« Fumis v. Waterhouse. 
Where the lands lie in several parishes 
or townships, it seems that a proclam* 
ation made at the church or chapel 
door of one parish or township is suffi- 
cient within the act. Hob. 135. AUen v. 
Walter. But a return that the sheriff 
had proclaimed '< the contents of the 
torit" is insufficient, because he must 
proclaim that he made summons of the 
land. Ibid. However, according to the 
modern practice, it seems sufficient to 
return that he the sheriff had made pro- 
clamation of the said summons according 
to the form of the statute^ S^cJ* On the 
return of the summons, the tenant is 
entitled to an essoin, which is entered 
in the office of the derk of tlie essoins 
of the C.B. upon the day of such return: 
but it cannot be entered by attorney : 
for it is inconsistent to say that a man 
has a legal excuse for not appearing, 
when he does really appear by attorney. 
2Wils.l64?. Anson y.Jeffreson. After 
the essoin is entered by the tenant, it is 
the duty of the demandant to adjourn 
it; and if he neglect to do so, after a 
rule given by the tenant, ** unless the 
demandant shall adjourn the essoin, a 
non'pross will be signed, " the tenant 
may sign a non^pross ; which rule and 
non-pross are given m the office of the 
clerk of the essoins, on rolls kept for 
that purpose. 1 Rich.Pract.of C.P.26. 
5th edit. By the statute 24 6eo.2. c.48. 
s. S. the day of adjournment in a writ 
of dower is to thejourth return next 
ensuing the return of the writ of dower 



both inclusive ; as if the writ be return^ 
able in 8 days of The Purification, the 
adjournment day is in one month of 
Easter. But if the tenant do not enter 
his essoin on the return of the summons* 
the demandant may, on the day of excep* 
tions, which is the day next after the 
essoin day, enter a ne recipiatur* 

If the tenant neglect to appear on the 
return of the summons, or enter an es- 
soin ; or, in case of an essoin being en- 
tered, do not appear on the day given by 
the adjournment of the essoign, which, 
we have seen, is the fourth return day 
after inclusive, the next process, for the 
demandant to sue out, is the grandcape* 
The form of the writ, when the defiEUilt 
is for not appearing on tl^ return of the 
summons, may be thus : *' George the 
thir^, &c. take into our hand, by the 
view of good and lawful men of your 
county, the third part of 2 fcnessuages, 
100 acres of land, 10 acres of meadow, 
and 5 acres of wood, with the appurte- 
nances, in the parish of £., in your 
county, which C. D. in our court before 
our justices at Westminster, clain^s, as 
the dower of her the said C. D. of the 
endowment of J. D. her late husband, 
against A. B. by our writ of dower unde 
nihil hahet, fot the default of him the 
said A. B. ; and the day of the taking 
thereof make known to our justices at 
Westminster by your letters under seal; 
and summon by good summoners tlie 
said A. B. that he be before our justices 
at Westminster, in 15 days of Easter, 
to answer and shew wherefore he was 
not before our justices at Westminster^ 
in 8 days o£ The Purification,2iCtOTAing 
as he was summoned ;'' but when the 
default is for not appearing on the 
adjournment day of the essoin, then, 
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and this writ. Witness ourself at Brecon^ the Sd day of 
September^ in the 12th year of our reign. Pembroke and 
MmUgomery. Pledges to prosecute John Doe and Richard 
Jfcr.— Sammoners, John Denn and Richard Fetm. — John 
Herbertj esq. sheriff. 

Breconshire^ to wit. It is considered by the court of our 
lord the king here, that Lewis Uoydj gent and Hugh Mere- 
dith^ gent, do sue for Sibil William^ who is within age, as her 
next friends, against Jenkin William, in a plea of dower. — 
Charles, by the grace of God, of England, Scotland^ France, 
and Ireland, king, defender of the faith, &c. to the sheriff of 
Breconshire, greeting; Command J^n^/n William, that justly 
and without delay he render to Sibil William, widow, who 
was the wife of Thomas William, her reasonable dower, 
which falleth to her of the freehold which was of Thomas 
William, late her husband, in UandevaUy, Crickadem, and 
Broyidlis, whereof she has nothing, as she says, and whereof 
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Ordered that 
L.L.andH.M. 
flhall sue for Uie 
demandant, 
who is an in- 
fant, as her 
next friends. 



Re-summons. 



« wherefore he did not keep the day 
given him, by reason of his essoin, be- 
fore our justices at fVeitminster, in one 
month of Easter last past, and have there 
the names of those by whose view you 
shall do this, and this writ. Witness, 
John Lord Eldon^ at Westminster, the 
9th day of April, in the 40th year of 
our reign.*' If the sheriff do not return 
the writ, the demandant may sue out an 
alias grand cape at the return of the 
first writ ; the form of the entry of the 
grand cape and alias, when the tenant 
makes default at the return of the sum* 
nums, may be seen in Rast. 289. a. pi. 4. 
But if the sheriff executes the writ, the 
return is indorsed on it in this form ; 
** By virtue of this writ to me directed, 
on the 5th day of April, in the year 
within written, I have taken into the 
hands of our lord the king, by the 
view of Olixxr Prichott and Nicholas 
Reed, good and lawful men of my 
county, the third part of the lands and 
tenements within mentioned with the 
appurtenances, as I am within com- 
manded : and I have, by Thomas Norris, 
and John Sympson, given notice to the 



witliin mentioned A. B. to be and ap- 
pear before his majesty's justices at 
Westminster, at the time and place within 
mentioned, as I am also within com- 
manded ; summoners of the within 
named A.B. Thomas Norris, and John 
Sympson. J. W. esq. sheriff.'' If the 
tenant neglect to appear on the return 
of the grand cape, the demandant is 
strictly intitled to judgment of seisin 
and to an award of a writ of inquiry of 
damages ; but if the tenant appear on 
the return of the grand cape, the de- 
mandant, instead of insisting upon final 
judgment against the tenant for his de* 
fault to the summons, may wave the 
default, and take an appearance upon 
the grand cape, and so in a petit cape* 
1 Salk. 216, 217. Staple v. Hayden, 
S. C. 6 Mod. 4. Anciently this waver 
could only be, where the tenant, at the 
return of the grand cape, waged his 
law of non summons; see Co. £nt.l75. 
b. 176. a. 1 Brown. £nt. 202, 203.; but 
St seems now to be sufficient to say, that 
the demandant releases tlie default of 
appearance on the return of the sum- 
mons. Bobins. £nt. 268. 
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William^ the heir of William, versus Gwyn. 

she camplaiDS that tlie said Jenkin deforceth her, and unless 
be shall do so, then (2) re-summon by good summoners, the 
said Jenkin^ that he be before our justices of our great ses« 
sions of your county, at Brecon^ in your county, on Wednesday 
next ensuing, to shew wherefore he has not done it, and 
wherefore he was not in our court before our justices of our 
great sessions of your county, on Monday in that same sessions 
in your county, as he was summoned : and have there then 
the summoners and this writ. Witness Sir M. Uoyd, knt. 
at Brecon^ the 1 9th day of September^ in the 12th year of our 
reign. Summoners, John Derm and Richard Ferm. — John 
Herbert^ esq. sheriff. 

Pleas at Brecon^ in the county of Brecon^ before Sir Mar-- 
maduke JUUydy knt. and Walter Ramsey^ esq. justices of our 
lord the now king of his great sessions of the said county, at 
the great sessions of our said lord the king of the said county, 
holden at Brecon aforesaid, in the said county, on Monday 
the 19th day of September j in the 12th year of the reign of 
our lord Charles^ by the grace of God of Er^Umdy Scotland^. 
France and Ireland^ king, defender of the faith, &c. 

(3) BreconshirCf to wit. Sibil William, widow, who was the 



(2) A re-summons is neither neces- 
sary nor usual ; but it is held that it 
may be by custom. Com. Dig. Pleader. 
(2Y.) 

(3) But if the tenant appear upon 
the summons, or in case of an essoin be- 
ing cast, upon the adjournment day of 
the essoin ; or if he appear upon the 
return of the grand capCf and the de- 
mandant release the default of appear- 
ance upon the summons ; the demandant 
must then count. The declaration in 
this entry is in the usual form, except 
that the demandant, being an infant, sues 
by her next friend, instead of attorney ; 
and that it is also sometimes the practice 
to add after husband the words, " by 
writ of our lord the king of dower 
whereof she has nothing, &c." But this 
addition does not seem necessary. If the 
lands lie in several parishes, it seems the 
better way to specify the particulars in 
each parish : as the third part of, &c. 
in the parish of A. and the third part 



of, &c in the parish of B., itc. The 
count must demand a third part of the 
whole premises, as a third part of two 
messuages, 100 acres of land, &c. for 
if the demand be of three messuages and 
50 acres of land, it is bad, though three 
messuages and 50 acres of land are the 
third part of the whole estate. 3 Lev. 
169. Whelpdale v. Whelpdak. The 
word tenement has been held to be of 
too uncertain and general a description; 
because in real actions the premises must 
be described with such precision and 
certainty as to enable the sheriff to de* 
liver seisin of them to the demandant ; 
but tenement is a word which may signify 
eitlier houses, or lands, or any thing else 
that may be holden; and a judgment in 
dower for tenements was reversed in the 
K. B. for that reason, though the tenant 
confessed the action, and the sheriff had 
delivered seisin. 2 Ld. Raym. ISS^, 
Kerry v. Kent. S. C. 8 Mod. 355. 
1 Str, 625. The word tenement was 
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wife of TTumas WiUtam^ by Leffois Uoyd and Hugh Meredith^ 
who are admitted by the court of our lord the king here to 
prosecute for the said Sibil^ who is within age, as her next 
friends, demands against Jenkin William a third part of the 
manor otCrickademe and Bhywe, and of 14 messuages, two 
water com grist mills, 500 acres of land, 60 acres of meadow, 
100 acres of pasture, 100 acres of wood, 200 acres of furze 
and heath, with the appurtenances, and 80 shillings of rent, 
in LlandeoaUeyy Brai/uUiSy and Crickademei as her dower, of 
the endowment of the said Thomas^ her late husband, &c. 

(4) And the said Jenkin^ by William Watkins his attorney, NU dictt. 



at that time holden to be also too uncer- 
tain in an ejectment^ and for the same 
reason. 2Str.834. Goodtitle y. Walton, 
3 Wils. 23. Goodtitk v. Flood. But as 
ejectments are under the control of the 
courts where they are brought, and the 
lessor of the plaintiff must at his peril 
shew the premises he has recovered to 
the sheriff, it was afterwards held that 
tenement was well enough in an ejectment. 
IBurr. 623. Cottingham v. King. 5 Burr. 
2673. Connor v. West. I Term Rep. 1 1. 
Doe V. Denton. But the authority of 
these cases has been overruled in a late 
case, where an ejectment for a messuage 
and tenement was adjudged bad afler 
verdict and judgment was arrested. 
1 East, 441 . Doe v. Plotoman. [a] If 
the count does as usual demand a third 
part, &c. and the lands are of gavelkind 
tenure, the tenant may aver them to be 
so, and plead in bar, that by custom the 
wife is intitled to be endowed of a 
moiety t dum sola S^ casta remanserit, and 
that she married again ; or if the de- 
mandant has remained single, it seems 
it will be equally a good defence to say, 
that she is entitled to be endowed of a 
moiety dum sola, Sfc. ; for it shall not be 
in her power to wave her customary 



dower, and take a third part at common 
law, because in that case she would be 
entitled to retain her dower, although 
she married again. 1 Leon. 133. Hunt 
Y. GObom's case. S. C. Cro. Eliz. 121. 
S. P. Ibid. 825. Davies v. Selbt/. Rob. 
£nt.245. Co.Litt. 33. b. Rob. Gavel- 
kind, 179 — 183, Sav. 91. 

(4) After the demandant has counted, 
it is held in many cases that the tenant 
may pray a view. Co. Ent. 177, a. 
Rast.Ent.228.b. 232. b.239.b. Clift. 
299. 3 Lev. 169. Whelpdale v. Whelp- 
dale. Ibid. 220. Bernsi v. Rich } hut 
T>y. 179. a. pi. 41., 2 Inst. 481., 
45 Edw. 3. 17. pi. 3. Fitz. View, 55., 
2 Lev. 1 17. Aiimal v. AstmaU are to 
the contrary ; and it is probable, that 
the strong inclination of the court would 
bie to discountenance, if not disallow, 
the plea, being a dilatory ; as it neces- 
sarily occasions great delay in a demand 
much favoured in law, and the widow 
is in the mean time without any support. 
It is now held that an imparlance is not 
to be granted in dower. Barnes, 2. 
Foster v. Kirhley. At common law, if 
tlie husband died seised of the land, the 
heir was not entitled to a view, because 
the law presumed he knew the lands 



[a] Where the declaration was for 
a messuage and tenement, the court after 
verdict gave leave to amend thopostea 



by the judge's notes, and enter the 
verdict for the messuage only. 8 East 
357. Goodtitle rf. Wright v. Otway. 
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Petit cape. 



comes, and says nothing in bar or preclusion of the smd SibUy 
whereby the said Sibil remains undefended therein against the 
said Jenkins judgment that the third part of the manor, tene- 
ments, and rent aforesaid with the appurtenances, be taken 
into the hands of our lord the king, and the day, &c* and 



which his ancestor had at the time of 
his death. 2 Inst. 481. But if the 
husband aliened the land, the tenant 
was entitled to a view at the common 
law ; but by statute of Westminster 2. 
(15 Edw 1.) c. 48. the view is taken 
away where the husband aliened the 
lands to the tenant, or his ancestor. 
Therefore if the tenant in either of these 
cases demands a view, the demandant 
may counterplead; and where the 
counterplea is, because the husband had 
aliened, the word alienavit is proper, 
being used in the statute. 3 Lev. 220. 
Bemes v. Rich. 3 Lev. 168. Whelp- 
dale V. Whelpdale. The form of the 
plea and counterplea may be seen in 
Clifl. 299. So the tenant may pray a 
view before the count. Cro. Car. 351.' 
fVickliamy, Enfield. Willes's Rep. 347. 
Davis V. Lees. Issue may be taken on 
the counterplea, Rast. Ent. 239. b. If 
the tenant demurs to the counterplea, 
and it is adjudged against him, the judg- 
ment will be peremptory. Com. Dig. 
Pleader (2 Y. 3). But where the view 
is granted, the tenant is again entitled 
to the same essoin as before, and at the 
return of the view, or the adjournment 
of the essoin, the demandant must count 
de novo- If the tenant pleads non-tenure, 
jointenancy, &c. in abatement of part 
of the demand, the demandant may 
abridge or narrow her demand to the 
residue, and the writ will remain good ; 
and she may do so though the tenant 
does not plead in abatement. See post, 
330. Dennis v. Dennis. Lev. Ent. 76. 
The rule upon this subject is laid down 
by Juyn chief justice in 14 H. 6. 3, 4. 
Bro. Abridgment, 12., who said, '< that 



in all cases where the writ is de libera 
tenemento generally, as in assize and writ 
of dower, where the writ is **her reason- 
able dower, which falletb to her of the 
freehold of W. her husband," tlie de- 
mandant may abridge his plaint or de- 
mand ; and the reason is, <' because al- 
though he abridges some acres, yet the 
writ remains true as to the rest, it being 
liberum tenementum still ; but in a prce^ 
cijje quod reddat, tohere a certain number 
of acres is demandedy the demandant can- 
not abridge, for he would falsify his 
writ: and where a writ is acknowledged 
to be false in part, it must abate in the 
whole ; and even in an assize de libero 
tenemento in A. and B. the plaintiff 
cannot abridge his demand as to all in 
B., for his writ would be false ; and so 
note the difference."— See stat. 21 H.8. 
c. 3. See also 3 Lev. 68. Chetham v. 
Sleigh. Heme, 342. Bro. Abridg- 
ment, pi. 2. 10. 17. 18. 28.; but see 
19 H. 6. 13. Bro. Abridgment, 32. 
Com. Dig. Abridgment, ( A ) . Vin. 109. 
Booth, 290. ; at what time the plaint 
may be abridged. It .seems in the na- 
ture of a nolle prosequi as to part. 

There are some pleas which may be 
pleaded in abatement; as ancient de- 
mesne, 1 Rol, Abr. 322, (E). pi. 2. Rob. 
Ent. 250. Ash. Ent. 297. which may 
be pleaded even after a release of the 
default of appearance to the summons 
upon the return of the grand cape ; or 
in other words, though the tenant does 
not appear until the return of the grand 
cape. 1 Roll. Abr. 324. (H). pi. 1. 
Or that the demandant married pending 
the action ; see the form of the plea, 
Co. .Ent. 173. b. The plea of nan' 
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that he be sutnmoned that he be on Monday in the next great Wiliiam* 
sessions, &c. wheresoever, &c to hear their judgment there- *® ^^'^ °^ 
OBf&c. At which day here, to wit, dX Brecon aforesaid, in t?. Gwtm/ 
the county a&resaid, in the next great sessions of our lord the v y 9 



tenure either of the whole or part^ 
though usually called a plea ia abate- 
ment, concludiDg with prayipg judg- 
ment of the writ, is not strictly a plea 
in abatement, though a dilatory; for 
80 far from giving the demandant a 
better writ, the plea is that the tenant 
is not liable to the action, inasmuch as 
he does not hold the land in any shape; 
and, besides^ it is frequently pleaded as 
to part, along with a plea in bar to the 
rest. Seethe form Rast. Ent. 231. a.b. 
232. b. 1 Bro. Ent. 20.5. Clift.303. 
pi. 11. Rob. Ent. 246. 1 Lut. 716, 
717. When aoff-Zfutirtf is pleaded to part, 
and the demandant admits the plea, she 
may abridge her demand to the resi- 
doe, as we have already observed. 

At to pleas in bar in this action, they 
are of two sorts ; one denying the right 
of the demandant to any dower at all ; 
and the other admitting her right, but 
alleging some excuse for not having 
assigned it before. Under the former 
head BTfi included the following among 
other pleas, as that the demandant's 
husband made a feofiment of the lands 
to the tenant, and was afterwards at- 
tainted of treason: and a replication that 
her husband was pardoned will not, it 
seems, be any answer; for her title be» 
gins by her marriage, and must continue 
and be consummated by the death of 
the husband; but the attainder inter^ 
rupU her title as an elopement by her 
would have done; and this interrup- 
tioQ is not helped by the subsequent 



pardon. 1 Leon. 3. Afoymfy's case^ 
2 Hawk. P.C. C.49. See statute 5^ 
6£dw.6. ell. S.13. So the tenant 
may plead in bar that the demandant's^ 
husband was never seised of such an 
estate in the lands that she can have any 
legal claim to be endowed of them i, 
as that he was only tenant for life, or 
donee, in special tail by a former wife ; 
this is usually termed a plea of ne unques. 
seine que damer ; see the form of th^ 
plea. Rast. Ent. 230. a. Co. Ent. 176* a. 
Heme, 340. Rob. Ent. 237. 1 Pro« 
Eat. 203. Clifl.203. pKl2. Or the 
tenant may plead the former plea aa ■ 
to part with one or more pleas to th^ 
residue. Heme, 840. Rob. Ent. 237* 
279. Clift. 303. pL 13. [A] So the 
tenant may plead that the demandant 
and her supposed husband were never 
accoupled together in lawful matrimony; 
and if she replies she was married atB« 
in such a diocese, the court will send % 
writ to the bishop to certify whether 
there was a marriage or not ; and as the 
fact is to be tried and determined by hia 
certificate, (see the form as well of the 
pleadings as of the writ and certifi«* 
cate. Rast. Ent. 228. a. 228. b. Co; 
Ent. 180. a. b. 18! . a. Rob. Ent.240. 
1 Bro. Ent. 204?.,) therefore it must state 
positively either that A. and B. were 
lawfully accoupled together in lawful 
matrimony, or that they were not so» 
9 Rep. 19. b. BedingJieUfn case. 2d. 
Towns. Judg. 95, 96. Dy. 368. b. 31 3. 
If it state evidence only it is insufficient. 



[6] But he cannpt plead ne unques 
seiiie que dottier i and also ne unques 
accouple* 2 BI. Rep. 1 157* Anderson 
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V. Anderson. 
Fletcher. 
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Williami the heir of WlUtalD, verstis Gwytu 

king there^ hdd on Monday the 3d day of Aprils in tibe 13tb 
year of the reign of our lord Charles, now king of England^tiCm 
before Sir Marmaduke Uoyd knight, and Walter Bznmey esq* 
justices of our said lord the king of the great sessions of his 



and the court will send another writ to 
the bishop to make anotlier certificate, 
Sd.Towns. Judg. 96. If the marriage 
was solemnized abroad, or in Scotland^ 
io ;that the court cannot send a writ 
to any bishop, the lawfulness of the 
marriage must of necessity be tried by 
a jury, and therefore the replication must 
conclude to the country, and the issue 
will be tried in the county where the 
venue is laid. 2 H. Black. 145. Itder- 
ion V. Dderton. [c\ The tenant may 
also plead that the demandant eloped 
from her husband, and lived with 
another person in adultery during the 
coverture. Rast. Ent. 280. a. 1 Bro. 
£nt. 204. 2 Bro. Ent. 109. Rob. Ent. 
260. To which the demandant may 
reply either that she did not elope. Rast. 
230. a. 2 Bro. Ent. 109. Rob. Ent. 
263. Or that she was afterwards re- 
conciled to her husband. Dy. 107. a* 
1 Bro. Ent. 204. The tenant may 
also plead a divorce a vinacfoma^rfmontt. 
Co. Litt. S2. a. Or he may plead a join- 
ture, made by the demandant's husband 



on her, before marriage. Co. Ent. 172. a. 
b. or that it was made after marriage, and 
the wife agreed to it after her husband's 
death. Co. Ent. 171. b. 172. a. Rob. 
Ent. 261. So the tenant may plead 
that the husband levied a fine, and the 
demandant made no claim within five 
years after his death. Co. Ent. 171- a. 
Clift. 305. to which she may say that 
she brought her action of dower within 
five years. Co. Ent. 171. b. Or the 
tenant may plead that the demandant 
and her husband levied a fine, or suffered 
a common recovery of the lands [(/] ; 
so the tenant may plead an outstanding, 
term created before the coverture, and 
pray that the demandant may not have 
execution before the end of the term.[^] 
Rob. Ent. 237. Or that there was a 
demise for years before coverture, and 
praying that the demandant may be en- 
dowed of the reversion and rent. And 
if the tenant does not plead such term, 
he cannot set it up afterwards as a prior 
title to an ejectment, brought by tenant 
in dower after her recovery to obtain 



. [c] The demandant cannot reply a 
sentence in the spiritual court, esta- 
blishing her marriage, for the question 
must be tried by the bishop's certificate, 
and he is the judge how far that sen- 
tence is conclusive. 2 Wiis. 118. 122. 
& 127. Robiiis V. Crutchky. But she 
may reply a former certificate returned 
by the bishop. Per Bathuni J. S. C* 

\d] Or the tenant may plead that the 
demandant's husband is alive. See 
Com. Dig. Pleader, (2 Y. 9.) 

[e\ This is a good plea in lato : but 
the demandant may have relief in equity 
against the heir, or devisee of the hus- 



band, or his assignee if he have become 
bankrupt. 1 P. Wma. 137. Wray v. 1VU- 
liams. Prec. in Chan. 151. S.C. Prec. 
in Chan. 241. Lard Dudley y. Dudley. 
9 Vin. Abr. 227. Squire v, Compton ; 
but not against a purchaser for a valu- 
able consideration, even with notice, if 
he have taken an assignment of the term 
to a trustee for himself. Show. Ca. in 
Par. 69. Lady Radnor v. Vandebendy. 
Prec. in Chan. 65. S.C. Amb.6. 5wtfii- 
nock v.Liffbrd. Butler's Notes to Co. 
Litt. 208. a. n. 105. : 7 Ves. jun. 567. 
MaundrM v. Manndrell. 1 Ves. jun. 
246. S. C. 



Hil. &lk9St Can II; ftegis- 
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sftid countyv comes the said SUnl, by her $aid n^t friends^ 
i^d the $aid Jenkin does not coniey and the sheriff iv)w te6tifie$ 



the heir of 

the day ofthe taking, &c and that he summopedj&c, Thiere- ^Gwynv 
fore it is considered that the said SibU recover her seisin of ^ 
the third part aforesaid^ with the appurtenances^ against the J*^^9m^ ^ 
aaid Jenkin by de&ult, &c and the said Jenkin In loeincy, &c» 



possession. 1 Salk. 29K Lindsey v. 

As to the other sort of pleas in bar^ 
which admit * tlie right of dower, but 
allege some excuse; the tenant may 
plead that the" demandant detains the 
deeds and evidences belonging to the 
estate, and that he was always ready to 
assign her dower if she would deliver 
them, Sec. Rast./229. b. [/] If the 
demandant replies that she is ready to 
deliver them to the tenant, and brings 
them into court, judgment is given for 
her immediately. Rast. €30. a. The 
demandant may also reply that she does 
not detain the deeds, &c.; but it is a 
dangerous replication, for if the jury 
find it false, she will lose her dower. 
Hob. 190. Brichkead v. Archbishop of 
York, So die tenant may plead that he 
has always been and still is ready to 
render dower, and pray that the de- 
mandant may not have damages. Rast. 
236. b. 237. a. 1 Bro. Ent. 205. For 
if the tenant plead it at the return of 
the summons, that is, of the writ, he 
will be excused from paying mesne 
profits and damages for th6 detention 
of the dower, unless the demandant has 
requested her dower. Co. Litt. 32. b. ; 
if she has» it must be stated in the re* 
plication, and issue may be taken upon 



it. Harg. Co. Litt. 33. a* note (1.) 
1 Lutw. 7 17. Therefore as the heir is 
not bound to assign dower until he be 
requested. Lord Coke recommends it 
to the widow, to demand her dower in 
the presence of witnesses, as soon after 
her husband's death as she can. Co. 
Litt. 32. b. If she admits the plea and 
has judgment, although she will not 
recover mesne profits and damages 
from the death of her husband until 
the commencement of the suit, yet she 
will be entitled to receive them from 
the commencement of the suit to the 
award of the writ of inquiry : see the 
form of the judgment and writ of in- 
quiry, 1 Rich.Pract. C.P.509. 5* edit. 
Barnesi 234. Penrice*s case .[g]. 

If issue be joined on any plea which 
denies the right of dower, except ne 
ungues accoupU^ which we have seen, is 
to be determined by the bishop*s certi- 
ficate, the jury process is the isame as id 
personal actions in the C. B. viz. a ve« 
nireJaciaSf and a habeas corpora jura- 
iorum; post. 340. Dennis v. Dennis. 
2Wi\b. 121. Robins Y.Cruichley; and 
by statute 24 Geo. 2. c. 48. s. 4. it is 
enacted, ** that in all writs of dower 
unde nihil habei, aher issue joined, it 
shall not be needful or requisite to have 
above 15 days between the teste and 



C/3 This plea can be pleaded only 
by the heir; 9 Rep. 16. Beding^ 
JieUTi case ; nor by him in some parti- 
cular cases. Ibid. ; and he must show 
the certainty of the charters. . Ibid. 

[g] The tenant may also plead an 
assignment of other lands by the heir in 



full satisfaction of all dower. Co. Litt. 
35. a. or an assignment of a rent in lieu 
of dower, provided that he shows h^ 
had such an estate in the land out of 
which the rent issues, as enables him to 
grant it. 9 Leon. 10. Beaumont v. 

Dean* 
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William, 

the heir of 

WiLLIAMy 
V. GWYN* 



my that her 
Inttbuid died 
Mised^and 
pim js a writ, at 
weUorseUD, 
Mofliiqiiir)r.of 
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William, the hek o£ WiNiaM, i^rsta Gwyn. 

Afterwards, to wit, on the eud Monday, the 8d daydfApHlf' 
the said SibU, by her said next fnends, says that the said T%omai 
her late httsband, &c. died seised of the manor, tenements,' 
and rent aforesaid with the appurtenances, and pn^s a writ 
of oar said lord the king^ as well to have full seisin given 
her of the third part aforesaid with the appurtenanees, as to 
enqoire of the damages, &c. and it is granted to her re- 
tmnable here at Brecon, in the said county, on Ihiesdmf next 
ensuing, &c. At which day here^ to wit, at Brecon aforesaid, 
in fhe county aforesaid, &c. b^ore the said justices, &c. 



return of the venire/acuu^ or any other 
process to be sued out for the trial of 
the said issue, but that the writ of ^^fairv 
Jacioi and other process, after issue 
joined until judgment be given, having 
only 15 days between the teste and 
return thereof, shall be good and ef- 
fectual in law as is used in personal ac* 
tions." 

At the common law there were no 
damages in dower; but by statute of 
Merton, 20H.S. c. 1., it is enacted, 
*' that i^ a widow shall recover her 
dower of the lands whereof ier husband 
died seised, the tenant shall yield da- 
mages, that is to say, the value of the 
dower from the time of the death of 
her husband until the day she shall 
have judgment to recover sebin ;** and 
by the statute of Glocester, 6 Edw. 1. 
c. 1. which gives costs in all cases where 
the party is entitled to damages, costs 
are given in this action. If the jury 
find a verdict for the demandant, they 
ought also to find, !• that her husband 
died seisedt and also of what estate, and 
the time of his death, to intitle her to 
mesne profits and damages for detaining 
her dower under the statute of Merton ; 
2. the annual value of' the land ; S« they 
must assess the damages on accoilnt of 
the detention of her dower ; and 4*. costs, 
Co. Lit. SS. a. Post. SSI. Dennis v. 
Dennis. And the demandant has there- 

r judgment to recover seisin of a 
part of the tenements in dtoand 



in severalty, by metes and bounds, and 
the mesne profits and damages. See the 
form 2d Towns. Judg. 102.pl. 25, 26. 
Post, SSI, SS2. But if the jury omit 
to find either the whole or any part 
thereof, the oaiission may be supplied 
by a writ of enquiry. 1 Leon. 92. 
BuUer and Ayret^ case. 2d Towns. 
Judg. 114. pi. SI. 111. pi. 46. As 
where the jury find that the husband 
died sebed, but omit the rest, a writ of 
inquiry may be awarded to supply the 
omission. 2d Towns. Judg. 100, 101. 
pi. 22, 2S. So where the jury neglect 
to find damages for the detention of the 
dower and costs. Ibid. 102. pi. 24. Or 
the demandant may remit the value and 
damages, Ibid. 100. pi. 21.; and as 
damages and costs are added by statute, 
to the judgment given by the common 
law to recover seisin, the judgment as 
to the latter may be alBrmed in a writ 
of error, and the judgment for the da- 
mages reversed, because they are dis- 
tinct in their nature; and a writ of error 
lies after, judgment in seisin, and before 
judgment for damages. 1 Lev. S8. 
Aletoorih v. Roberts. Harg. Co. Lit; 
S2. b. note (4). And upon tin's prin- 
ciple it seems to be, that where there is 
judgment to recover seisin either by de- 
fault, or upon verdict, where the jury 
have neglected to find any thing else, 
and the writ of siesin is executed, and 
the tenant dies before there is any judg- 
ment for the value and damagesr the 



Hil. 21 & S2 Gar. Ih Regis^ 

0Dmes the said Sibilj by her next fiiends, Juv^md the sherifl^ 
to wit,: Sir WiUiam Lmisj^iaxU now returns that, by. inrtue 
of the said wijt,. cm the 5th. day of Apjdly in the ISth ji^ear 
aforesaid,, he caused the said. SibU to have full seisin of the 



45 

WlLtlA&f, 

&e heir of 

WlIXIAlf, 



demandant cannot haire a mre/acitu 
either against the heir or tenre-tenanU» 
for the parpose of suing out a. writ of 
inquiry of such value and- damages^ 
because when the tenant dies before 
^KJgment given for theai» it remains a 
judgment at common law. 1 Lev. S8« 
Ateworth v. Roberta* 8. C. 1^ Sid. 188. 
S. C. cited 3 Lev. 275. Mordant v» 
Thorold. So where the dematidant dies 
after judgment of seisin, but before the 
execution of a writ of inquiry for the 
value and damages, her personal repre- 
sentative shall not have a scire Jaciat 
for the value and- damages. 1 Salk. 
251. Mordant y.ThovoU. S.C.SLe^ 
275. 

In the present case there ougBt td^- 
have been judgment of seisin without 
an award of a grand or petit cape ; the 
former process, which it seems to be, 
is erroneous, because it never lies aftei: 
an appearance in chief by the tenant^ 
as in this case ; the latter is equally er« 
xoneouS) because the nihU dicitf or de* 
fault is in the same sessions or term 
which the tenant appeared in. 1 Bro. 
Ent. 202. 204. Post, 46. Indeed if the 
default be in a term subsequent to the 
appearance a petit cape must issue. Post, 
46. Heme, 852,333. Ibid. 339. Rob. 
Ent. 243* There seems to be no differ- 
ence in the form of ^ grand or petit cape^ 
except that the words *' and the day« 
&c» '* are omitted in the latter. The 
form of the entry, it seems, should 
have been after Uie words '' therein 
against the said Jenkin^ undefended;** 
ti^us, *' Therefore it is considered th^jt 
*^ the said C. D. recover, against the 
** said A. B., her seisin of the third part 
** above demanded, with the appurte* 
** nances, . to be held by her. in severalty 



** by metes >and bounds, and the saidt 
<< A« B* in mercy, > Sec* . And thereup* 
•* onthesaidCBtfSaysy thatJ-D^'ber 
*< late husband, on» &:c. died seised of 
<'- the tenements aforesaid, with .the ap« 
** purtenances, ia his demesne ast of 
*' fee, and p^ays a writ ofour said lord 
<*~the king, to be directed to the.sheriff 
** of the said county of Bj:ecoa, as well 
** to give her. full seisin, of the third 
*^part aforesaid,, with the appurte*> 
** nances to be heldhyJier Jn severalty 
** by metes and bounds, as to inquire of 
** the damages : and it is granted to her 
** returnable. here on» &c» At which 
« day here comea the said C.D.bjr 
^ her said attorney, and the said sheriff^ 
*< to wit, J. W. esq. now returns,. t|iat 
<«- he by virtue of the said writ to him' 
** directed, on the.day.of . last 

" past, did cause the said CL D. to hav» 
" foil* seisin of the.thiiid part of the te«' 
** nements aforesaid with the appurte* 
** nances, that is to say, of one mes^^ 
" suage, &c. ** (here describe the pre- 
mises delivered by the sheriff to the de*- 
mandant, and in whose occupation they 
are according to the. description in the 
recital,) ** to hold the same to the said 
** C. D. in severalty^ by metes and 
** bounds, for and in the name of the 
** whole dowry of the said C.Ik of the 
'< tenements aforesaid with.tho.*appu]> 
** tenances> happening to. her by the 
<« death of the said J. D* her lale hus- 
<* band, as by thesaid writ he was com- 
** manded, A:c»- The said sheriff also 
'* returns here a. certain inquisition 
** taken.hefore him» at.the.house of 
**' at S. in the said county^ the 

**• day of last past, by 

«* the oath of twelve, kc. by virtue of 
** the writ aforesaid taken> by which it 
13 ^ 



iSa 



WilliaiDy ithe heir of William,' verstis Gwyn. 



WitLiAM, tiiirf part of the manor, tenements, and rent aforesaid, with 

WILLIAM *^® appurtenances, that is to say, of 8 messuages, 1 mill, 

«7. GwrvJ ^^0 acres of land, 6 acres of meadow, 20 acres of pasture,' 

^ 'V' ^ and 10 acres of wood, with the appurtenances, called and 



•* is found, that the said J. D. hereto- 
** fore the husband of the said C. D\ in 
•* the said writ named, on the 
•* day of fta the year of our 

** Lard died seised of and in 

^ the said teniemekits with the appur* 
<< tenanceSy in the said writ specified ici 
'* his demesne as of fee, and that the 
*^ said tenements with the appurte- 
'* nances, are of the clear yearly value 
^' in all issues beyond reprises of SOO^, 
*' and that three years are elapsed 
^ from the death of the said J. D. 
^ until tile suing out of the said in- 
*' qubition, and that the said C. D. has 
^ sustained damages by reason of the 
*' detainii^ of the sud dower, beyond 
^* the value aforesaid, and also over 
^ and abcyire her costs and charges by 
» her abput her suit in this behalf ex- 
^ pended, to SOt. and for those costs 
*^ and charges to 40 shillings. There- 
^^ fore it is considered, that the said CD. 
** recover against the said A. fi. as well 
^ the value of the third part of the 
^^ tenements aforesaid with the appurte- 
<' nances, from the time of the death of 
** the said J. D. her late husband, until 
''^the suing out of the said inquisition, 
^* which said value amounts to SOOL as 
** her damages aforesaid to 82/. by the 
^* inquisition aforesaid, in form aforesaid 
^* found, and also lOtf . 10*. by the court 
^ here adjudged of increase to the said 
^*e.D. at her request, for her costs 
** and charges aforesaid, which said va- 
** lue and damages hi the whole amount 
•« to 482/. 10*." &c. 1 Rich. Pract. 
C. P. 409. 5th edit. It seems necessary 
to serve the tenant with a notice of ex- 
ecuting the writ of inquiry ; for though 
'personal notice is not necessary to be 
given in real actions, but the tenant 



ought to take notice, because the writs, 
namely, the summons, &c. are always 
executed npon the land, and not else« 
where ; yet by the judgment to recover 
seisin the suit is at an end at common 
law, and the damages for the value of 
the land are added by the statute of 
Merton, 20 H. S. c. 1. and sound in da- 
mages only; therefore notice must be 
given of executing the writ of inquiry 
in this as in other cases of writs of in- 
quiry ; and if it be not, the court will 
set aside the inquisition, and order the 
money levied under it to be restored to 
the tenant* S. Lev. 409. Perkins v; 
Lambe. The writs of seisin and of in^ 
quiry of damages are now generally 
blended together in the same writ, 
which may be in this form ; " George 
« the Third, &c. know you, that C. D, 
** who was the wife of J. D. has in our 
** court, before our justices at fVesi- 
" minster, by the judgment and consi- 
<< deration of the said court, recovered 
*• by our writ of dower, unde nihil habet 
*• against A. B. a third part of two mes- 
" suages, 100 acres of land, 10 acrea 
<< meadow, and 5 acres of wood, with 
** the appurtenances, in the parish of 
** E. in your county, as her dower, of 
** the endowment of J. D. late her 
<< husband, by the default of him the 
** said A. B. ; we therefore command 
** you, that without delay you give the 
** said C. D. full seisin of the third part 
<< above demanded with the appurte- 
"*' nances, to be held by her in severalty 
<< by metes and bounds; and in what 
** manner you shall execute this writ, 
*^ make known to our justices at fVest' 
*** minster in IS days of Easter now next 
'** ensuing ; we also command you, that 
^ by the oath of gt>od and lawfitlmen 
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tnowobythe several names of 3^^{/%m-(ssa, Tyr^yBathyrbar William, 
Tyrillan and T^^-wy, in Uandevalky, in the said county, and j*® ^®*'^ ^^ 
of 2 messuages, SO acres of land, 6 acres of meadow, 10 acres ,^^ GwYir.' 
of pasture^ and IQ acres of wood, with the appurtenances, in ^ ^ _' 



" of your county, you diligently inquire 
^ whether the said Jv J^^ died seised in 
** his demesne as of fee (or of fee tail) 
** of and in the said two messuages, 
** 100 acres of land, 10 acres of me&- 
** dow, and 5 acres of wood, with the 
** appurtenances, in the parish of £. 
** aforesaid ; and if by the said inquisi- 
** tion you shall find that he died so 
** seised, then you will inquire what is 
** the clear yearly value of the said te- 
" nements with the appurtenances, in 
*^ all issues beyond reprises ; and how 
** much time has elapsed since the death 
*^ of the said J. D. ; and abo what da» 
** mages the said C. D. has sustained by 
^ reason of the detaining of the said 
** dower ; and the inquisition which you 
** shall make in the premises you cer- 
•* tify to our justices at JFeitrmnsier,, 
^ on the day above mentioned, under 
*^ your seal, and the seal of those by 
** whose oath you shall make the said 
** inquisitiony and this writ. Witness, 
'< &c." When the sheriff has executed 
this writ of seisin, the demandant must 
bring an ejectment to get into posses- 
sion [A]. 

Having thus considered the writ of 



dower unde nihil habet, it may not per- 
haps be improper to take some notice 
in the next place of another real action, 
which of late years is become not an 
uncommon oue, I mean, a writ of 
right Although much is said in the 
books of commencing this action at first 
in the court baron, and removing it 
afterwards into the county court by the 
writ of toU, and from thence into the 
common pleas by the writ of pone, yet, 
it seems, this- circuitous method is very 
unnecessary, and only tends to* create 
confusion ; for it is held to be the most 
usual and safe way for the demandant to 
sue out the writ returnable immediately 
into the common pleas. Booth, 91. 
This is generally called a writ of right 
chse ^ Quia dominus remisit curiam;^ 
but these words are not now added after 
the teste of the writ, as used to be the 
practice formerly, because the lord's 
licence is not material or traversable, 
and the recovery in the action in the 
common pleas is as valid without such 
licence as with it. F.N.B.5. F.'6. B. 
7th edit. This action was never com- 
menced in the court baron for lands 
holden of the king in^ chief, but the writ 



[A] If the tenant be within age the 
parol shall not demur, because of the 
mischief that might ensue if the de* ' 
roandant, claiming only a life estate, 
should die during the non^e of thfi 
teoint and lose the estgite. Cr.o. 
£li&809. Gorey.PerAie. Cro.Jac.Ul. 
SmUh V. Smi$/i. S)id«S92. HerJkrty. 
Bmion. If excessive dower be assigned 
by the sheriff, the heir shall have a 
sciiv facias to obtain an assignment de 
$Hno: or if the heir, being under age^ 



pr his guardian have assigned excessive 
dower, the heir on attaining his age shall 
hi^ve relief by writ of. admeasurement: 
but if the heir being of full age assign 
excessive dower, he is- without relief at 
law. 1 Taunt. 412. Stou^on y. Le%h. 
The widow mi^t .if s.he please, acoept 
an assignment of dower not by metes 
and bounds, and it will be a good as- 
signment to all intents and purposes. 
2 N. R. 1. Row V. Powr. 

14 
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William, the heir of William, versus Gwyn. 



WKX.LIAM, UandevaUof aforesaid, now or late in the tenure or occupation 

die heir of ^,f Hg^yy John Madock, and of 6 acres of meadow, 3 acres of 

V. Gwyk/ pasture, and three acres of wood, with the appurtenances, 

^ y f in UandevalUy aforesaid, late in the tenure or occupation of 



was directed to the sheriff of the county 
returnable into the common pleas; and 
hence it t8| that in some writs are in- 
serted the words << tvhich he (the de- 
mandant) holds of us in chiefi** without 
regarding the truth or falsehood of 
them ; but this insertion seems to be as 
unnecessary as the former, and is now 
for the most part omitted :. and there- 
fore Mr. Serjt. Wilson is mistaken in 
calh'ng the writ of right in Tifssen v. 
Clarkey S Wife. 419. 541. 55B. a writ of 
right patent^ for it was a writ of right 
close. This writ can only be brought 
by tenant injee-simple against the tenant 
of the freehold at the least. F. N. B. 
3. £. 7th edit. But joining a stranger 
with a tenant does no hurt, it being 
more surplusage. Salk.57]:* Pa^e v. 
Hayxoard, If the action be upon the 
demandant's own seisin, it must be 
hrought within 30 years ; if upon the 
seisin of his ancestor, within 60 years 
after the right has accrued, by the 
statute of limitations, S2 H. 8. c. 2. 
S.I. 3. IBulf. 162. Heme y. Lilbome. 
When an action is meant to be 
brought, the first step is to make out a 
pracipe for the writ in this form : <* Berh^ 
shire, to wit, Command Elixabeth Druce 
widow, that justly and without delay 
she render to Thomas Dee and Ann his 
wife, 4 messuages, 4 gardens, and 4 
acres of land, with the appurtenances, 
in the parish of Thatckam in Berkshire^ 
which they claim to be the right and 
inheritance of the said Ann, Return- 
able in 8 days of St. HUary'* Accord- 
ingly the cursitor makes out the writ, 
the form of which may be seen, 
S.Wi]8.558. Tyssenv. Clarice. After 
suing out the original, the next step is 
to have the tenant summoned ; the 



summons ought regularly to be upon 
the land ; but in truth no actual sum* 
mons is made either in this or any other 
real action, though the names of sum- 
moners are of course returned by the 
sheriff upon the writ. The statute 
31 Eliz. C.3. S.2. requires proclamation 
to be made in this action, as, we have 
already seen, it does in dower ; there- 
fore the sheriff on receipt o^ the writ 
makes out his warrant to his bailiff to 
summon the tenant and make proclami- 
ation ; the bailiff makes his return to 
the sherifi^ and he indorses his return 
on tlie writ in the same manner, muiaivs 
mutandis^ as we have already shown in 
the writ of dower; see ante, 43. a* 
note (I). The summons must be served 
15 days before the day of the return of 
the writ, otherwise the tenant may wage 
hfs law of non-summons ; and 15 days 
before the 4th day after the return will 
not serve. Bootli,24. 3Wil8.55S. On 
the 4th day after the return of the writ, 
the tenant may enter an essoin with the 
clerk of the essoins^ but ft must be in 
person and not by attorney ; the essoin 
must then be adjourned by the de- 
mandant, who will otherwise be non- 
prossed, if tlie tenant enters a ne red- 
piafur with such clerk, and gives a rule 
to the demandant to adjourn the essoin. 
Booth, 92. The day of the adjournment 
of the essoin is to the 4th return, both 
inclusive, by statute 24 Geo.^2. c. 4&. 
When the action is brought against 
joint-tenants, coparceners, or tenants in 
common, each of them is entitled to 
one essoin ; and if one only enters an 
essoin, a continuance by dies dolus is 
given to the others until the adjourn- 
ment day of thai essoin, and the same 
thing is done alternately until oach has 
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Lawrence Boysj and of and in 10 acres of pasture, with the 
appurtenances, called Tir-y-Kilbache in ZAin^fetxiff^y aforesaid, 
in the county aforesaid, to be holden by the said SibH^ as her 
dower of the said tenements, with the appurtenances, in 



William, 
the heir of 
W1LLIAM9 

V. GWTN. 



had his essoin; as where the action iIb 
against A. B. andC. A» enters an essoin, 
B. and C. appear, a day is ^ven to 
them t» the adjounMsent day of A's 
essoin ; oi> that day B. enters an essoin. 

A. and €• appear, a day is given t» them 
to the adjournment day of B. » essoin ; 
on that day €• enters an essoin, A. and 

B. appear, a day is given to them to 
the adjoumment day of C.*s essoin, (for 
an essoin is allowed in this action both 
before and after appearance,) therefore 
if the writ were returnable on the mor- 
row €i£AU SouUf the adjournment day 
of the last essoin would not be until 
three weeks after Easier* At the com- 
mon law A. was entitled to another 
essoin on the adjournment day of C/s 
essoin, and B. and C« had a right to be 
again successively essoined, as before, 
simml H vkmimy or, as it was usually 
cMedy Jbmreher per eaoign^ to the great 
delay and vexation of the demandant ; 
but this mischief was remedied as tq 
joint-tenants, coparceners, and tenants 
in common by the statute of Westmin* 
ster i. (S Edw. 1.) c.^8. and as to husband 
and wife, seised in the right of the wife, 
by the statute of Glocester (6 Edw. 1.) 
c. 10. If the tenant does not put in 
his essmn on the 4th day after the 
return of the writ, the demandant may 
on the following day enter a ne red* 
piaiur ; if however he neglects to do 
so, the tenant may enter his essoin at 
any time after, for, it seems, the clerk 
of the essoins cannot refuse to receive 
the essoin, unless a ne redpiatur be en- 
tered. But if the tenant do not appear 
either on the 4th day after the return 
of the writ, or on the adjoumment day 
of the essdin, when an essoin has been 
entered, the demandant may siie out 



the writ of grand cape against him, the 
form of which is the same, mutatU mu* 
fandisy as has been already given when 
we treated of the writ of dower, ante» 
toote (1) ; and see also SWils.558. The 
return to which writ is also in the same 
form, mutatis mutandis^ as the return to 
the grand cape in dowef, above set 
fortli, ante, note (I). The lands must 
be taken into the king's hands, that is, 
the writ must be executed by service 
on the tenant, 15 days at least before 
the return of the writ, for the sheriff 
does not actually seize the lands and 
turn out the tenant, though the return 
imports it. Booth, 22. If the tenant 
do not appear on the return of the 
grand cape^ and plead something to ex- 
cuse hu default, strictly speaking the 
land is lost for ever; but if he do ap- 
pear, the demandant may release the 
default of not appearing at Uie return 
of the summons; and it is the usual 
practice to do so. Where the grand 
cape is not returned, there may be an 
alias Bod pluries. lb. 23. 

When the tenant appears either at 
the return of the writ, or on the ad- 
joumment day of the essoin, or on the 
retum of the grand cape^ he may, if 
he thinks proper, pray a view before 
the demandant has counted; Willes*8 
Bep. 344. Davis v. Lees ; but if he 
does not, then the next step is the county 
which is in this form, if the demandant 
counts of his atvn seisin : ** Berkshire 
**to wit, Thomas Dee and Ann his 
" wife, by James Hore their attorney, 
** demand against Elizabeth Druce 
*^ widow, four messuages, four gardens^ 
^' and four acres of land with the ap- 
*' purtenances, in the parish of Thatch* 
** am in the county of ^^rfoi which they 
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William^ the heir of William, versui Gwyn. 

severalty by metes and bounds, according to. the exigence of 
the said writ: and as to the inquiry of damages the sheriff 
has done nothing thereon. 

Roll of warrants of attorney received before Sir Marma^ 



** the said ITiomas and Ann claim to 
^* be the right and iohentance of her 
** the said AnUf by writ of our said lord 
** the king of right ; and whereupon 
** they say that they themselves were 
** seised of the tenements aforesaid 
** with the appurtenances in their de- 
** mesne as of fee and right, in right 
<< of her the said Ann, in the time 
<' of peace, in the time of our pre* 
** sent sovereign lord the king, to 
«' wit^ within SO 3rears last past (Cro. 
** Jac. 29S. LUhurne v. Heron. S. C. 
« 1 Bulst. 162. Yelv. 211.) by taking 
«( the esplees thereof to the value, 
<< &c. and that such is their right 
<< they o£fer, &c.'' but if he counts 
of the seisin of his anoestovy tlien the 
form is, *' And whereupon they say 
^< that R. C. deceased, whose heir she 
*< ^he said Ann is, was seised of the 
<< tenements aforesaid with the appur- 
<( tenances in his demesne as of fee 
<* and right, in the time of peace, 
'* in the time of the lord George the 
** 2d late king of Great Britain^ to 
<< wit, within 60 years now last past, 
<< by taking the esplees and profits 
<< thereof to the value, &c. and from 
<< him tlie said R. C. because he died 
*' without issue, the right of the tene- 
<< ments aforesaid with the appurte- 
' ** nances descended to E. C. his brother 
<< and heir ; and from the said £. C. the 
<< right of the tenements aforesaid with 
<' the appurtenances descended to M.C* 
^' son and heir of the said E. C. and 
<< from the said M. C the son, the right 
*< of the same tenements with the ap* 
*^ purtenances descended to the said 
'< AnUf daughter and heir of the said 
<< £• G. and wife of the said Thomas 
** JDee, who now demand the same, and 



^* that such is their right they offer, 
<< &c." It is necessary te state in the 
count, tliat the ancestor from whom the 
demandant derives title was seised of 
the premises in rights as well as in his 
demesne as oi' fee. 6 East, 272. Dow- 
land V. Sladei It is an established rule, 
that in all real actions brought by an 
heir on the seisin of his ancestor, the 
demandant must show hoan he is heirf 
it is not enough to say he is heir to 
such a one generally, but he must set 
forth specially in what manner and how 
be is heir ; and that too witb accuracy 
and correctness, otlierwi^ it will be 
bad on demurrer, or after judgment 
for the demandant by default or on 
demurrer. As where in a writ of fiilse 
judgment, on a judgment by de&ult 
for the demandant in a writ of right 
close in a court baron, the demandant 
in his count alleged a seisin in fee in 
one Thomas Gandyn^ and that from 
him the right to the premises descended 
and came to one WUUam Gamlyn, as- 
brother and heir of the said Tfumas 
Gandiph And from the same JVUliam 
Gamlyn the right descended on one 
Hannah D&wlandf as eldest cousin and 
heir of the said William Gamlyn^ that 
is to say, as eldest daughter and heir 
of one Hannah Ballf who was the only 
sister and heir of one Henry Gamlyn, 
who was the father as well of the said 
Thomas Gamlyn (the ancestor who died 
seised), as of the said WilUam Gandyn* 
One of the errors assigned was in sub- 
stance, that there was a repugnancy 
and contradiction in stating Hannah 
Ball to be the sister Vzm/ heir of Henry 
Gamlyn i because it appeared by the 
count that Henry died, leaving his son 
William Gamlyn who was bis imry and 
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hoklen at Brecon in the said coitnty, on Monday the 19th day 



45/ 



the heir of 
William, 

»• GWYNr 

V . 9 



that William survived Hannah Ball; 
therefore she could not hy any possi- 
bih'ty, according to the demandant's 
own statfaig, have been the heir of her 
brother Henry. It was argued that 
the eouFt might reject the word heir 
as surplusage, and a precedent in 
Heme, 502. b. ed. ]657.» Jbrmedon in 
reverter waa cited, where tbe same in* 
accuracy appeared, and no oiirjection 
taken to it. But the court held the 
error a fatal one, and said it was dear, 
that if the title be not accuratdy de«> 
duced through a series of ancestors 
properly described, the demandant must 
fiiiL S Bos. & Pull. 570. Shdev.Ihuh 
iand, and this judgment was affirmed in 
the king's bench, 5 East, 27S. It is 
an establidied rule in tbe common pleas , 
not to suffer the demandant to amend 
the count or to discontinue the action. 
1 Bos. & Pull. New. Rep. 64. Chart- 
toood v« Morgan. S Bos. & Pull. 46S. 
Dumdsay V.Hughes. Masdmentv.Jukes^ 
C. B. £. 47 Geo. 3. 2 N. R.229. [i] ^ 
in order to maintain this action, the 



demandant must shew an actual seisin 
either in himself or his ancestor by tak- 
ing the esplees or profits of the land ; 
therefore it is held that a purchaser 
cannot maintain the action unless upon 
Am oum «mi», and that the seisin of 
the person from whom the demandant 
purchased is not of any avail;' Co. 
Lit. 293. a.; for seisin iu the ancestor 
necessarily means seisin in a person 
Irom whom there is a descent. Thus 
where the demandant claimed as heir 
to a derisee in fee in remainder who 
took by purchase, and died before the 
determination of the particular estates 
for lives, upon which his remainder 
was expectant, so that he was never 
seised of the lands, and upon his death 
the remainder descended upon the de- 
mandant as his heir, who brought a 
writ of right ; it was held that he could 
not support the action, because there 
was not any seisin either in himself or 
his ancestor the devisee by taking the 
esplees. 1 H. Black. Rep. 1. Dally v. 
King, [it] Or the tenant may demand 



[f] N. R. 2S3. Baylis v. Manning. 
S. P. So the court refused to amend 
the disseisor's name in a writ of entry 
sur disseisin en k post; 4 Taunt. 572. 
Hull V. Blake; but permitted a declar- 
ation on a writ of partition to be 
amended by striking out an erroneous 
description of the quality of the es- 
tates conveyed to the different parties. 
6 Taunt. 193. Bakery. Daniel. I Marsh. 
537. S. C. 

[k'\ But if the ancestor was seised by 

'taking tbe e^lees as particular tenant, 

it is sufficient to enable the heir to 

•count on his seisin ; provided that the 

'ancestor -at the time when he so look 



the« esplees had in himself the fee in 
reversion or remainder; Co.Litt.281. a.; 
and so note a diversity between a seisin 
to cause possessio Jratris, and a seisin 
to maintain a writ of right. Ibid. There 
is one exception to the above rule that 
a purchaser cannot count unless upon 
his own seisin, vix. that, of the assignee 
of a bankrupt; for though a right to 
a real action cannot at common law 
be assigned any more than a right to 
a personal action, yet the policy of the 
bankrupt laws transfers both the one 
and the other. 2H.B1.444. Smith v. 
Coffin. 
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William/ the heir of William, versus Gwym 

. oCSepeemberf in the 12th year of the reign of our l6wd.CharUsp 
by the grace of God, of ^iglanir Scoiland,. Franae^ and Ire^ 
land, Idngf defender of the-fiiitb, &c; 

Breeorahire^%o urit, Jenkm WHlian^puts in his place WUUam 
Waikins against Sibil William in a plea of dower, warrant of 
attorney for tenant ; the demandant as aforesaid,, is^ within age. 
Therefore! &c. 



a view after the demandant has counted^ 
and indeed after a general impariancey 
though Dyer, 210. b. states to the con- 
trary, but the prothonotary and clerks 
held he might. ^S^illes's Rep. 345^ 
Datii T. Lee$. The reason of whieh 
seems to be, that he may ascertain the 
lands which are demanded, quod certm 
res in judicium posset deduci. Booth, a?* 
When a view is demanded and granted, 
a writ of view is sued out by the de« 
mandant for his own expedition, inas- 
much as he is to shew the lands to the 
sheriff to enable him to shew them to 
the tenant ; and the sheriff must give 
notice to the tenant and viewers of the 
time when the view is to be taken. 
Booth, 40. The form of demanding a 
view may be thus, ** And the said 
<< EUxabeth Druee by R. C. Smith, her 
** attorney, comes and defends her 
<* right when, &c. and demands a view 
** of the tenements aforesaid with the 
" appurtenances, and she has it, &c. a 
** day is given to the said parties here 
** until, arc. and in the mean time, &c*" 
And the writ of view may be in this 
form, << George the third, &c. We com- 
<* mand you that without delay you 
** cause Elizabeth Druee widow, to have 
'< a view of four messuages, four gar- 
<* dens, and four acres of land with 
** the appurtenances in the parish of 
<< Thaicham, which Thomas Dee and 
*' Ann his wife, in our court before our 
** Justices at Westminster, claim to be 
'* the right and inheritance of the said 
** Ann, against the said ElixabeihDruce, 
*' by our writ of right, and appoint four 



**■ knights of those who shall be present 
** at diat view, that they be before our 
*^ Justices at Westminster \{on such a 
** day) to. testify such view, and have 
** there the names of the ki^bts 
^ and this writ. Witness Sir James 
** Eifrepknu at Westminster, Sec" The 
return whereof nnay be thus;: **-By 
^ virtue of this writ, I humbly cevlify 
** to the justices within named, that I 
^ caused Elizabeth Druee widow, in the 
*^ writ within named, to have a view of 
** the tenements aforesaid witb^the ap^ 
** purtenances within specified, in the - 
*• presence of A.B. arc. (naming them) 
** four knighu of my county who were 
** present at that view ; and I have sum- 
** moned the said knights to appear be- 
** fore the justices within named, at the 
<* day and place in the said writ within 
" specified to testily the said view, as 
«* within I am commanded— C. D» 
«« sheriff." The sheriff may likewise 
return that, neither the tenant, nor any 
person for him, came to take the view ; 
or that' no person came on the part of 
the demandant to shew him the land: 
in the former case, the tenant loses the 
benefit of a view, in the letter an alias 
writ of view must be sued out. Booth, 
40. Upon the return of the writ of 
view, the tenant is entitled to another 
essoin, which is, m we have seen, in four 
returns both inclusive after the return^ 
and the demandant must count *de novo 
by a simiUs narratio ; so that in this case, 
the first count seems to be to very.Httle 
purpose. Willes's Kep. S45.. Davis r. 
JUes^ Booths 42, The tepant must a|K 
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pear al the day givai by the ecsoin af- 
ter the view, and may imparl to aome' 
return day or any other day in term 
which the court shall fix. The excep- 
tions specified in the before mentioned 
statute a£ Westminster 2. ( IS Edv. 1.) 
c. 48. (which see,) are held not to be 
all the cases wherein a view ought to 
be dented, but they are for example's 
sake ; and the true rule is that a Tiew, 
being a dilatory, shall not be granted un- 
less where a view is necessary ; when- 
ever therefore it is phiin that Uie tenant 
has sufficient knowledge what it is that 
the demandant sues for, there a view 
shall not be granted ; as for instance, 
where a church b demanded, called by 
the name of a particular saint, and ly- 
ing in such a vill, and the tenant says 
there are two churches in that vill, and 
therefbredemandsavtew, the demandant 
says by way of counterplea, that there is 
but one church of that name in the vill; 
this was holden a good counterplea, and 
the view was denied by the court. But 
it is no bar to a view to counterplead that 
the tenant is in actual possession of the 
lands demanded, without adding, **Bnd 
of no other lands in the same vill," &c. 
Willes's Rep. 347. Davis v. Lees. 

If the tenant be seised only for life, 
he ought to pray him in the reversion, 
or remainder, in tail or in fee, in *aid to 
defend the inheritance of the land ; and 
if he do not, it seems strictly to be a 
forfeiture of his estate. The entry of 
the aid prayer may be thus, <' And the 
** said EKxabeth Druce^ by R. C. Smith 
<* her attorney, comes and says, that, 
** before the day of suing forth the 
** original writ of them the said Thomas 
** Dee and Ann hia wife, one A. M. 
<< gent, was seised of the tenements 
** aforesaid with the iq[ipurtenances in 
^ his demesne as of fee/ andbeingso 
'< thereof seised, he the said A. M. af- 
^* terwards, to wit, on the 12th day of 
« April va the year of our lord 1779 



<< at thie parish aforesaid, duly made his. 
** last will and testament in writingr 
** and thereby gave and devised the te<« 
^ nements aforesaid with the appurtei 
<< nances to the said Elizabeth for the 
** term of her life, the remainder thereof 
'' after the death of her the said EHza- 
** ieth to H. M. and his heirs for ever; 
<^ and afterwards, and before the day 
** of suing forth the said original writ 
** the said A. M. at the parish afore-* 
^ said died in form aforesaid seised of 
** the tenements aforesaid with the ap- 
** purtenances ; after whose death she 
** the said Elixaheth entered into the 
** tenements aforesaid with the appur** 
** tenances, and was seised thereof in 
** her demesne as of freehold for the 
" term of her natural life, the remain** 
^' der thereof after her death in form 
** aforesaid belonging to the said H. M. 
** and his heirs ; and so she the said 
'< Elizabeth says that she holds, and on 
** the day of suing forth the original 
** writ of the said Thomas and Ann did 
** hold, the tenements aforeswd^ with 
** the appurtenances for the term of her 
** life, the remainder thereof to the said 
** H. M. and his hdrs for ever, with^ 
** out whom she the said Elixaheth can- 
** not bring the tenements aforesaid 
** with the appurtenances into plea, nor 
^* answ^ the said Thomas and Ann 
** thereof, and she prays aid of him the 
** said H. M. ; audit is granted to her^ 
'* &c. Therefore the sheriff is comr 
*< manded that he summon by good 
** summoners the said H. M. ; that he 
'* be here from the day of Easter in 
•< 15 days, to join together with the 
'* said Elizabeth in answering the said 
^* Thomas and Ann in the plea afore«- 
** said if, &c. : the same day is given to 
*' the parties aforesaid here, &c. ** Co. 
Ent. 49. a. 182. b. 327. ah. 841. a 
Upon this demand and grant of aid, a 
judicial writ, called a summoneas ad 
jungendum ctuxilium^ is sued out by the 
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leMflmfv Bnili the prayee, that ist the 
peitMo whose aid u requested, make two 
defaults, jadgment it given that the 
lennt shtU answer to the demandant 
without aid* Boocb, 61. 2Bo& & Pull. 
S86. Onsk/w ▼• SmitJu The ntmmaneai 
adjungendum auxUkni^ may be in this* 
form, ** George the third, &c. whereas 
'* Thomas Dee and Arm his wife, in our 
'^ court before our justices at Westmiri' 
** stert demanded &gtdn%tElizabeihDruce 
** widow, four messuages, four gardens, 
** and four acres of land with the appoP' 
** tenances, in the parish of Thateliami 
** as the right and inheritance of her 
*' the said Ann by our writ of right, as 
^ it is said, and the said Elizabeth af* 
** terwards came into our court and 
** said, that she was seised of the tene- 
** meats aforesaid with the appurte^ 
** nances in her demesne as of freehold 
** for the term of her life only, the re^ 
** inahider thereof belonging to H. M^ 
** and his heirs for ever, and she prayed 
** aid of him the said H. M.» which 
*' was granted to her, therefore we 
** command you that you summon by 
** good summoners the said H. M. that 
** hebebeforeour justicesatlTiri^miffi^^ 
** from the day of Easter in 15 days to 
** answer together with the said Eliza^^ 
** betht the said Thomas Dee and Ann 
** his wife in the aforesaid plea, if he 
<' will and have there the summoners 
** and this writ.'* The prayee in aid 
at the return of the summons, or on 
die adjournment day of the essoin, 
which he is entitled to, may join in aid 
and either vouch to warranty, or plead 
something in bar, or join the mise upon 
the mere right, " whether the said 
'** Elizabeth Druce widow hath greater 



«' rigjkt to bdld die tenements aforesaid- 
*^ with the sppurtenances for the term 
<< of her life, as she now holds the same, 
** the reversion thereof after the death, 
** of her the said Elizabeth in f<Nrm afore^ 
** said belonging to the said H. M. and. 
*< his heirs ; or whether the said Thomas 
<' Dee and Ann his wife have title to 
** bold the said tenem^ts with the ap- 
'* purtenances as they have above de- 
** rasnded the same, and the said Thomas 
** Dee and Ann his wife likewise." Co. 
£nt. 182, 188w The judgment when 
the prayee in aid makes default upon the 
return of the alias summons adjungenn 
dum auxUium^ is entered in this manner,. 
*< At which day before our lord the 
'' king at fVestminster come as well the 
'< said Thomas and Ann^ as the said 
** Elizaiethhy their said attornies ; and 
«< the said H. M. (the prayee in aid) 
^f though summoned as before, and 
*' solemnly called, came not, therefore 
** it is considered that tlie said Elizabeth 
«< answer the said Thomas and Ann the 
«< said count without the said H. M." 
Rast 27* a. As aid prayer is a dila- 
tory plea, it must be verified by affidavit 
under the statute 4 Ann. c. 16. s. 11. 
which extends to all dilatory pleas, a(i 
well in criminal as civil cases ; and if 
it be pleaded in another term after a ge« 
neral imparlance, it is bad and may be 
demurred to; and on such demurrer the 
court will give judgment that the tenant 
answer alone. 2 Bos. & Pull. 384. Onsloto 
V.Smith. The demandant may counter- 
plead the truth of the aid prayer, as 
that the prayee has nothing in the rever- 
sion or remainder, or that the prayee 
did not demise the land to the tenant. 
Rast. 27. a. [/] There are two sorts of 



[Z] And if judgment be given against 
the tenant, upon an issue in fact on the 
counterplea, it seems that it shall be 
peremptory and final : secus, if there be 
a demurrer to the aid-prayer and judg* 
ment for the demandant. In this re- 



spect as well as many others, as is ob- 
served by the learned reporters in the 
note to 2 Bos. & Pull. 389., the plea of 
md-prayer resembles a plea in abate- 
ment. See post, 211. notes (2) ^ (3). * 
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ftrM now ifi use iii this action; l.|bythe 
grand ateize, aild 2. by a common jury 
of twelve upon a collateral point. 

1. The grand assize is a jury of twelve 
joined to four knights, who choose 
the twelve, to try the mere right be- 
tween the demandant and the tenant, 
and it is cBiledjoiningtkemise upon the 
mere rights which is equivalent to join- 
ing issue in other actions* The reason 
of ite being called the mere right seems 
to be, because the right of property to 
the land is only put in issue, without 
any regard to the right of possession j 
for the tenant may possibly have come 
unlawfully to the possession, and yet 
have a good right to the land« and vice 
vers^: and the grand assize must find 
according to the right qf property. 
Booth, 95. The manner of the te- 
nant's putting himself upon the grand 
assize may be seen in 3 Wils. 561. 
Tyssen v« Gark. When the raise is 
joined, the first process is a writ of sura- 
oibns of four knights to appear and 
choose the grand assize. See the form 
of the writ and return. 3 Wils. 559, 
360. This writ, if the action is to be 
tried at the assizes, must be in the al- 
femadve, to summon the four knights 
into bank, or at the assizes, if the judges 
come thither before the day in bank, in 
this manner : ** that they be before our 
justices on the morrow ofAU Souls^ or 
before our justices assigned to take the 
assizes in and for yotir county, if they 
shall first come on Monday the first 
day of July next at Abingdon in your 



county, according to the fdrms of tbe 
statute in such case made and provided :" 
for if the writ be to summon them into 
bank with a clause of nisi priu»thareiny 
namely, <■ unless the justices of assixe 
shall Jirst come on^ Sfc. at Abingdon to 
hold the assizes" it is bad and wiH be 
quashed; because that would only be 
a conditional writ to summon the 
knights into bank unless the justices of 
assize come to Abingdon before the 
day in bank ; but if they do come to 
Abingdon^ there is no precept or com« 
mand to the sheriff to summon the 
km'ghts to make an election of other 
jurors there, or commission to the 
judges to swear them{ 2 Bl. Rq>. 1261. 
Luke V. Harris ; and it seems the sheriff 
should return that he had summoned 
them in the alternative according to 
the exigence of the writ, [m] After the 
knights have appeared and chosen of 
themselves and 20 others, a jury, the 
next step is the venire facias^ which, 
it seems, is to return the jury into bank 
as in other actions, and the demandant 
may then sue out a habeas corpus rS^ 
cognitorum in the altemative*like the 
writ of summons. If the four knights 
do not appear on the first writ of sum- 
mons, the demandant may sue out an 
alias or pluries summons; or be may 
have a habeas corpora quatuor miHtun^ 
in the alternative, as in the writ of 
summons. 2 Towns. Judg. 1 15. Booths 
102. It has been doubted whether a 
writ of right can be tried at the assizes^ 
or any where else but at bar. 2 Black* 



[m] It seems settled, that the nisi 
prius clause in the alternative may be 
inserted in the writ of summons ; but if 
it be omitted^ and the knights come up 
from a distant county to Westminster^ 
the court will not compel them to be 
sworn, unless thede mandant will pay 
their expences. 1 Taunt. 4 15* Pear* 
son V. Maynard. If there be a nisi 



prius clause, the sheriff may summon 
the knights at the as:$izes from among 
the grand jury. 1 Brod. & Bing. 17. 
Windle v. Ricardo. 3 B. Moore, 24-9. 
S. C. The court will not allow the de- 
mandant to quash a writ of summons 
irregularly executed. 1 Marsh. 602. 
Adams, v. Radway. 
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Rep. 1261. IQ9S. Luke r. Harris. But 
beddes tlwi it ii the constant practice 
to try writs ef right at the aisizesy it 
•eems to ibc that it is taken for granted 
in some of the best authorities, that 
writs of right may be tried at nisi prit}S, 
12 H. 7. 10. Bro. Droit de recto, 28. 
8. C Bro. Nisi Prius. 16. 17. 24. Jenk. 
Cent. 38. 

If there be not four knights in the 
county the sheriff may return others. 
When the four knights appear, it is 
said by Lord Coke that^they cannot be 
challenged. Co. Litt. 294. a. but are 
Bwom lawfully and truly to choose 20 
knights girt with swords who best know 
and will declare or say the truth be* 
twecn the parties ; and the demandant 
and tenant may be ordered to go with 
the four knights to make their chal* 
lenges before them to those that shall 
be chosen by them ; for after the panel 
made by the fimr knights, no challenge 
-can be made either to the array or to 
the polls. 29 £dw.8. 2. b. 7 H. 4. 
20. a. S. C. abridged. Bro.Droit,6. 
1 Leon. SOS. Wigat and Clarke's case. 
Lit. s. 514. Bro. Droit, 12. It u said 
however 15 Edw. 4. 1. by Cake and 
Littleton justices^ against the opinion 
of Co. Lit. 294. a. that the four 
knights may likewise be challenged 
when they and the parties are choosing 
the other koights, and that if one be 
challenged it is to be tried by the other 
three, and if two be challenged by the 
Other two ; and if three be challenged 
A new writ must issue to choose four 
other knights, for no challenge can be 
tried hj. less than two. When the re- 
cognitors are called and appear, 16 are 
Bworn : the form of the oath is in Litt. 
sect. 514. S Wils.541. Tyssen v. Oarke. 



The tenant first begins his case, because* 
the mise is fint prayed for and joined 
by him. S Leon. 162. Heidon and 
Ibgran^% case. S. C. 1 And. 148. 
Moore,762. Andrews ▼. Lord Cromtoell. 
Dyer, 247. b. pL 75. However if the 
tenant tenders the demy-mark in court 
at the time of the trial, the demandant 
roust then begin ; so held by Mr. Justice 
Heatk in Throgmorionf bart. v. Broke^ 
Glocestersummerassi2esl800,who cited 
the said case in Moore, 762. [n] ; but it 
seems questionable whether that case 
warrants it; these three points were 
ruled by tlie court : 1. That the demy* 
mark ought to be tendered at the joining 
of the mise, yet the judges now take it 
at the appearance of the jury. 2. Tke 
tenant ought to begin in the giving of 
evidence. S. The jury cannot find a 
special verdict. It is said in Bro. Droits 
48. that nothing can be pleaded in this 
action but a collateral warranty, and 
every thing else maybe given in evidence 
upon the mise joined* Booth, 96. 1 12. 
And the court of C. P. seem to have 
been of the same opinion in Tysnen v. 
Clarke^ S Wils. 420. The form of the 
judgment when there is a verdict for the 
denumdant after the mise joined is in 
S Wils. 568. So if the tenant make de* 
fault or confess the action after the mise 
joinedf^nal judgment is given, though 
not until after a petit cape is first sued 
out and a default thereon, according to 
5Rep. 86. a. Pmr^'s case. Booth, 101.; 
but in 1 Bulst. 161, 162. Heme y.Lil* 
bomet it is held, that final judgment is 
given toitkout any petit cape^ against the 
resolution in Penryh's case ; and so is 
Co. Litt. £95. 1 Show. 20. 65. Sleigh 
V. Chetham. F. N. B. 11. 12. 7th edit. 
But if the verdict be for the tenant , 



[fr] And accordingly it was held by 
Mr. Baron 9Voodf in Hardmanr.Cleggt 
Holt's Ni. Pri.Ca8.670., that a tender 
of the demy-mark before the swearing 



of tlie grand assize, was sufficient to put 
the demandant to prove the seisin of hia 
ancestor. 
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or the demandant be nonsuited after 
Che mise joined, the judgment is in this 
form : *' Therefore it is considered that 
*' the said Thomas Dee and Ann his 
** wife take nothing by their said writ, 
<' but be in mercy for their false claim 
*^ thereof, and that the said Elizabeth 
*' Drucey widow, go thereof without 
** day, &c. and that she the said Eliza" 
" heth Druce hold the tenements afore- 
** said with the appurtenances to her 
** and her heirs, quit of the said Thomas 
** Dee and Ann, his wife, and the heirs of 
** the said Ann, for ever." 2d Towns. 
Judg. 115. And if judgment be for 
husband and wife tenants, where they 
have joined the mise in right of the wife, 
then it is, ** that tlie husband and wife, 
and the hehv of the wife, shall hold 
quit of the demandant and his heirs." 
Fitz. Droit, 8. 

If a writ of quod ei deforceaiy in the 
nature of a writ of right, be brought 
in the courts of great sessions in Walesy 
pursuant to the statute of Rutland, 
(12Edw.L) the mise joined upon the 
mere right is ordained by that statute 
to be tried by a common jury of 12 
men, and therefore the common jury 
process of a venirejacias is there used ; 
which may be made returnable the next 
day after the teste ; for in tVales the 
process is from day to day in one and 
the same sessions. Cro. Car. 179. 
Grjjfffifth V. Jenkin ; vid. Bute, 42. Still 
however it is held, that final judg- 



ment shall be given as in writs of right 
in England / for thpugh the manner of 
the trial is altered by the statute, yet 
the judgment which belongs to such 
actions remains as it was before. 5 Rep. 
85. b. 86. Penryn'% case. 2. Although it 
be said that every thing but a collateral 
warranty may be given in evidence 
upon the mise joined upon the mere 
right, yet the tenant may also plead ' 
several ottier matters specially ; as that 
the tenant levied a fine with proclama- 
tions, or that tlie ancestor of the de- 
mandant made his will, and devised 
away the lands: or that the tenant re-> 
covered the same premises from die 
demandant in a writ of right by the 
verdict of the grand assize, and had 
final judgment. And the issues upon 
these pleas are to be tried by a com- 
mon jury of 12 men as other issues are. 
Bro. Droit, 30. 42, 43. Booth, 113. 
3 Wils. 420. [o] It is said that the safest 
way is to join the mise on the mere 
right and give the special matter in 
evidence : at the same time however it 
is observed, that it is frequently the 
least dilatory and vexatious mode for 
the tenant, where the matter in bar is 
clear, to plead it. Bootb» 115. At the 
^ common law there were no costs in any 
real action, and as no damages are re- 
covered, neither the demandant nor te- 
nant is intitled to costs in this action by 
the statute of Glocester or any other 
statute. 10 Rep. 116. Pilfold's case. 



[o] But the court will not permit the 
mise joined in a writ of right to be tried 
by a jury instead of the grand assize, 



although both parties desire it* 1 Bos* 
& PuU. 192. Gallon v. Harvey. 
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8. C I Vent. 
60. SKeb.4£0. 
551. 605. If a 
grofut cope D0 
awarded againal 
the tenant upon 
his appearance, 
and delkult after 
mtketamBiemh 
and on the re- 
tornqfthe^rmid 
CKipe judgment 
l{e gif«n for the 
demandant, it is 
not assignable 
for frroTy he- 
oause it was tp 
the tenant's 
advi^tage. 
*[ 46] 



William, the heir of William, against Gwyn. 
Easter, 20th of King Charles the 2d. RolL 260. 

ERROR brought hy WilUamj as heir to WiUiam his father, 
against Gftyth to reverse a judgment in dower in the 
great sessions of the county of Brecon^ in Wales^ where Qxxyn 
was demandant in dower (5) against WiUiam the father, who 
appeared in chief upon the summons, and the demandant 
made her demand} and the * tenant said nothing, but suf-^ 
fered judgment for want of an answer, and the court there*^ 
upon awarded a ffrand cape^ and on the return of it judg- 
ment was given for the demandant to recover her dower, and 
she had execution ; after which the tenant died, and the plain- 
HfSf as son and heir (6) of the tenant, brought a writ of error, 
and assigned the general error. 

And Saunders for the plaintiff in error, assigned an error at 
the bar, upon which h^ insisted, namely, that it appeared by 



(5) If the husbaad at any time dur- 
ing the coverture is seised in fee simple, 
fte tail general, or as heir in special 
taily upon his death his wife is entitled 
by the common law to dower, provided 
she is then 9 years old, whether she has 
issue by him or not. Litt. 8ect.S6. The 
reason of specifying the estates above 
mentioned is, because her issue may in 
any of those cases inherit as heir ; the 
rule being, that the wife is entitled to 
be endowed of such tenements only as 
her issue may inherit as heir to her 
husband ; for if her issue cannot in- 
herit, the wife is not intitled to dower ; 
as where the husband is seised of an 
estate to him and the heirs of his body 
by a former wife, his second wife has 
no right to dower. Litt. s. 53. So the 
wife of a jointenant in fee is not in- 
titled to dower, because the estate upon 
his death does not descend to his heir, 
but survives. Co. Litt. 31 .b. The wife 
is intitled to dower although the^iios- 
band had only a seisin in lato ; as where 
he dies before entry, still his wife shall 



be endowed ; and the reason assigned is, 
because it is not in the wife's power t» 
reduce her husband's estate into hia 
actual seisin, as he may do his wife's : 
and therefore it is held that he shall 
not be tenant by the curtesy unless 
there has been an actual seisin by him 
or his wife. Co. Litt. 31. a. But she 
shall not be endowed, where the seisin 
of her husband is defeated; as if three 
acres of lend descend from A. to B., 
and A.'s wife recover dower of one 
acre againsi B» who afterwards dies, 
his wife shall be endowed only of the 
remaining two acres, although A.'s 
wife dies in her life-time, because the 
seisin of B. was defeated ; but if B, had 
died and his wife were endowed of the 
three acres, and A.'s wife recovered 
against hery and died, B.'s wife shall enter 
again into the one acre. Co. Litt. 31. 
a. b. It is not necessary that the hus» 
band should die seised; if he alien the 
land, it is subject to her dower, for her 
title is consummate by the marriage 
and over-reaches the alienation. Co. 
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the record that the tenant had appeared in chief, and the d&- William^ 

mandant had counted against him, and lie suffered judgment ^^^^^j" ^ 

to pass by nihil dicitj imd yet the court awarded a grand cape^ ^^ Gwyn.* 
whereas a peremptory judgment ought to have been given 



Litt.32. a. It is however necessary 
that the marriage do continue : for if 
the husband and wife are divorced a 
vinculo matrimonii^ the dower ceases ; 
but if they are divorced only a mensa 
et thorOf as for adultery, &e. she is still 
intitled to dower. Co.Litt.22. a<[;?] But 
a wife is not entitled to be endowed of 
lands which her husband was seised of 
for an instant, or as an instrument; as 
\£ cestui que uie after statute 1 R. 3. c1. 
and before statute 27 H. 8. c. 10. had 
itnade a feoffment, his wife should not 
be endowed. Co. Litt. SI. b. So if 
lands at this day be conveyed to B. 
and his heirs to the use of C. and his 
heirs, which is a use executed by the 
statute 27 H.8. c. 10. the wife of the 
feoffee or relessee has not title of dowen 
it is also settled that there is no dower 
of a trust estate, or of an equity of re- 
demption in fee. There was no dower 



of an use before the statute, it being 
entirely a legal demand, and there is 
no difference between a trust now and 
an use before the statute. Cases temp. 
Talb^ ISd. AHomeif'general v. Seat. 
S F. Will. 232—235. Chaptin v. Chap^ 
tin. 2 Atk. 525. Godwin v. Winsmorci 
1 Bro. 326. Dixon v. SaviUe. (q) Wo- 
men were not dowable of dthes till ther 
statute 32 H. 8. c. 7. s. 7* ; for be- 
fore that time tithes wtte not a lay fee, 
but now by the express words of the 
statute a wife is entitled to be endowed 
of them. Co. Litt. 82., a. 159. a. 
1 iRep. 25.b. i/a7]^r's case.tr] Nor are 
they of a copyhold estate unless by cus- 
tom; but when it exists, it is held 
that the wife shall have the benefit of 
the laws which are made for the re^ 
covery of dower in cases of freehold, 
and therefore shall recover damages 
within the statute of Merton. Co. Litt. 



[ j9j But it appears from the same pas- 
sage, that if the wife elope and live with 
the adulterer, she forfeits her dower. 

(q) But although a husband could not 
be tenant by the curtesy of an use 
before the statute ; yet he shall have his 
curtesy of a trust estate at this day. 
1 P. Wms. 108. Watts y. Ball. A rea- 
son for this distinction is suggested by 
Lord Redesdale in 2 Sch. & Lef.388. 
D'Arcy v. Blake^ vis. that parties had 
been acting on the supposition that the 
creation of trust estates would bar 
dower ; and that it was necessary for the 
security of purchasers, mortgagees, and 
either persons taking the legal estates, 
to depart, in cases of dower, from the 
general principle of courts of equity^ 
which is in acting upon trusts to follow 
the law ; but it was not necessary in 



cases of tenancy by the curtesy, be- 
cause no SQch practice had prevailed. 

[r] In 1 Taunt. 410. Stoughton v. 
Leigh, the court of C.B. certified, '*that 
a woman is dowable of all her bus* 
band's mines of lead and coal, as weH 
those which were in his own fanded 
estates, as the mines and strata of lead 
and lead ore, and coal, tti the lands of 
other persons, which had, in fiiet, beci^ 
open and wrought before his death, and 
wherein he had an estate of inheritance 
during the coverture ; and that her right 
to be endowed of them had no depend- 
ence upon die subsequent continuance 
or discontinuance of working thenf, 
either by the husband in his lifetnne, or 
by those claiming tinder him since his 
death.'' See some judicious remarks on 
this case in PaMc on Dower, 116. et seq. 
K 2 
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William, 
the heir of 
William, 

V. GWYN., 

^^-i . ' 

On an appear- 
ance in chief 
and default af- 
terwards in the 
tame term no 
petit cape ought 
to be awarded, 
but judgment of 
aoiain should be 
gf Ten ; and so 
on a 9ti&i7 dicct 
xecorded. 
A gttind cape 
doM not lie but 
on a default of 
the tenant befwre 
appearance in 
chief, for ajler 
such appearance 
a pelU cape lies 
if the tenant 
makes default ' 
n another term. 



upon the nikildicit without any award o( a grand Of petit cape: 
For upon an appearance, and default afterwards in the same 
term^ no petit cape ought to be awarded, but judgment of 
seisin should be given, and so it is on a nihil dicit recorded, 
as appears by all the books, and the constant practice.. 
S8 Edw. S. 1 8 b. 1 7 H. 4. 1 9. Coke's Entries, 171. Plow, 
Comm. 41. Also a grand cape does not lie, but when the 
tenant makes default before his appearance in chief; for ajier 
an appearance in c\\i^ a petit cape lies, if the tenant make de- 
fault in any other term after his appearance; but if he make 
default in the same term in which be appears, a peremptory 
judgment shall be given, namely, for the demandant to re- 
cover seisin, as appeai-s by the books above cited, and accord- 
ing to the constant practice ; and besides, the words of the 
grand cape are that the tenant shall shew cause ^' "wherefore 
^^ he "was not in our court at siwh a day past as he was sum- 
'^ moned:*^ and so it is in the case at bar, which is absurd and 
repugnnnt; because it appears by the body of the record 
that the tenant had appeared in chief on the same day that the 



82. a. Moor, 410. pi. 559. Sham v. 
Thompson, 4 Rep. 22. a. But if she 
be not intitled to dower by custom, and 
yet bring a writ of dower, the heir may 
plead that her husband ne ungues seisie 
que dotoerf and give the special matter 
in evidence, 2 Bac. Abr. 123. So a wife 
who is an alien, whether friend or ene- 
my, shall not be endowed. Co.Litt. 
31.. b. But it is said that if she be 
married by the king's special licence 
she is. entitled to her dower. 1 Roll. 
Abr. 675. Hargrave, Co. Utt. 31. b. 
n. (9). . 

(6) No person can bring a writ of 
error unless he is party or privy to the 
record, or is prejudiced by tlie judg- 
ment ; the rule upon the subject being, 
thata writ of error can only be brought 
by him who would have had the thing, 
if Uie erroneous judgment had not been 
given. 1 Roll. Abr. 747. (K) pi. 1. 
Dy. 90. a. 2 Bac. Abr. 195. There- 
fore in a plea of land against the te- 
nant* the heir to the land must in case 
of the tenant's death bring error; as 



if one who has lands on the part of 
his mother, loses them by an erroneous 
judgment and dies, his heir on the 
part oC his mother only can bring 
error. 1 Leon. 261. Henningham and 
Windham' i& case* S. C. Owen, 6S* So 
tlie younger son who is entitled by 
the custom of borough-english must 
bring error, and not the heir at common 
law, for the remedy descends with the 
land. Ibid. So error upon a judgment 
against tenant in special tail must be 
brought by the heir to the special tail. 
F. N. B. 50. 7th edit. 1 Roll. Abr. 
747. (K.) pi. 2. So at common .law 
if judgment had been obtained against 
lessee for life, tlie reversioner or remain- 
der man, if immediate, might bring 
error after his death ; and noir by sta* 
tate 9 R.2. c.3. may during the conti- 
nuance of the estate for life. 3 Rep. 4. a. 
Marquis of Winchesters case. 5 Mod. 
397. Anon. So since the statute de 
donisy error may be brought by hini 
who has a remainder or reversion im- 
mediately expectant on an estate tail. 



Hil. 21 & 22 Car. PL Regis. 

^rand cape sup|K>ses tkat he was not in our court, and therefore 
the writ of grand cape is contrary to the record; and for this 
error he prayed that the judgment should be reversed. 

Jones for the defendant in error, and all the court agreed, 
that the great sessions might have given judgment of seisin 
without awarding any grand or petit cape; but* Jones saidi 
that the plaintiff cannot assign it for error, because it is 
only to the disadvantage and delay of the demandant, and 
not at all prejudicial or hurtful to the tenant, and therefore 
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William, 
the heir of 
William, 
v; GwYN. 

^ . ' 

A man shftU not 
reTcne judg- 
ment by error, 
unless he can 
shew that the 
error is to his 
disadvantage. 



S Rep. 4*. a. It is not necessary to shew 
either in the writ of error, or scire Ja- 
ciast how the plaintiff in error is heir, 
unless in some particular cases, as where 
a special heir in tail or heir in remainder 
brings error; for there it is held that 
ke must shew specially how he is heir, 
or has the remainder. Cro. Jac. 160. 
Champemoto v. Godolphin. It seems 
that error upon an attainder for treason 
or felony may be brought either by the 
heir or tlie executor. 1 Leon. 325. 
Marshes case. 1 Show. 13. The King v. 
4^toffe. S.C. 1 Salk. 295. But if 
there be judgment against the principal 
and also against the bailf the principal 
cannot have error on the judgment 
against the bail, nor the bail on the 
judgment against the principal, nor can 
they join in a writ of error any more 
than tenant for life, and he in remainder 
can join, for they are several judgments 
and affect distinct persons. 1 Roll. Abr. 
748, 749. Cro. Car. 408. Bushell v. 
Yalle. Ibid. 481. South v. Grijffith. 
S. C. Sir W. Jones, 396. Cro. Car. 
561. Anon. 1 Lev. 137. Ailierion v. 
f/o^. 

(7) So giving oyer where It ought 
not to be allowed is not assignable by 
the defendant for error, being to his ad- 
vantage, though the denial of it, where 
it ought to be allowed, is error. 2 Ld. 
Baym. 970. LonguevUle v. Inhabitants 
of Thistletoorth. 

(8) Where the error is iy default of 
iie court, it may be assigned by him 



who is benefited by it ; as where in deb^ 
it is found that the defendant owes tlie 
plaintiff 5L and the jury assess da- 
mages to 2d. and costs id. and the judg- 
ment is, that the plaintiff shall recover 
his debt, and damages aforesaid to 2d. 
and no judgment is given for the costs, 
the defendant may assign this omiseioii 
for error though it be to his. advantage. 
1 RoU. Abr. 759, pi. 1, 2, 3, 4. 760. 
pL 5. S. P. 4 Leon. 61. Bushey v. Mil- 
fdd. Jenk.211. pi. 48. But if the 
default be in tlie verdia, to the advan- 
tage of the defendant, he cannot assign 
it for error. I Roll. Abr. 760. pi, 6. 
And now by statute 16 & 17 Car. 2. 
c. 8. it is enacted, ** that no judgment 
<< afler verdict, confession by cognovit 
** actionem^ or rdictd verificattone^ shall 
** be reversed for waniofmisericordia or 
** capiatur, or by reason that a capialur 
** is entered for a miserifiordia^ or a «tV 
<' sericordia is entered where a capiatur 
** ought to have been entered ; nor for 
** that ideo concessum est per curiam isen- 
«< tered for ideo eonsideratum est per cu- 
** riamf nor for that the increase of cosUy 
** after a verdict in any action, or upon a 
** nonsuit in replevin, are ndt entered to 
** be at the request of the party for whom 
*^ the judgment is given ; nor by reason 
** that the costs in any judgmentwhatso- 
" ever are not entered to be by consent 
<< of the plaintiff; but that all such omis- 
«f sions, variances, defects, and all other 
<< matters of like mx/ttre,not being against 
<< the right of the matter of the,suity nor 
K S 



^6 f William, the heir of William, versus Gwyn» 

WiLiiA^t not to be alleged as error for him, inasmuch as ii is not to the 

Kjf "®*' ^^ ' " great damage of the plaifUij^'* as the writ of error supposesr 

V. G WY^' ^^^ for that he cited the books of 8 H. 4. 2.* b. F. K B, 

^ y ^ T^ 21* f* 5 Rep. S9. b. (f ) (7)* And though it was objected 

•^Fitx. Errqr, qj^ ^jjg other side that it was an error in the Judgment itself, 

t Tey'scaie^ aqd might tbei^fore be well assigned for error, notwithstand* 

^'^*R«S*^» ing it was to the advantage % of the plaintiff in error; a^ 

caw. P 8 Rep. 59. Beechef^s case, a misericordia entered in a judg^ 

;^ [ 47 ] ment instead of a capiatuTj is assignable for error, though i( 

be for the benefit of the party against whom the judgment is 

given, because it is error in Uie judgment itself. (8) But the 

whole court, without any difficulty, affirmed the judgment for 

the reason given by Jones^ without taking any notice of tbi$ 

objection. 

"whereby theisiue or trial are altered *' whereunto the record is or shall be 

" shall be amended by the justices* or ** removed by writ of error.'* See 

^' other judges of the courts where sudi WiUes's Rep. 600, 601. Middletw^. 

'' judgments are or shall be given, or fVi^nne. 



Case 5. Wilbraham against Snow. 

Hil 20 & 21 of King Charles the 2d. Roll. 154a 

8.G.iLeT.fi89. fllROVER, upoD special iFerdict, the case was this; the 
i^tf^*. plaintiff, being sheriff, seized goods in execution by 

i Mod. sa virtue of the writ of Jlerijacias; and afterwards, and before 
A.aberifiriQa3r ^^^7 ^^^^ ^^^* ^^ defendant took and carried them away, 
maintain an ac- and converted them to his own use ; for whidi the plaintiff 
^^rofo^^t broMght his action. And on the first argument it was ad- 
any person who. judged that the action well lies; and that the plaintiff, being 
goods wh^ he sherifl^ has such a property in the goods, by seizing them in 
^s oeiied i^ execution, that he may maintain an action of trespass or 

execution. &{•• i»i«!;% i«^ .1*1 

6 Mod. 291. trover at bis election (1); and judgment was given for the 

( 1 ) S. P. 6 Mod. 292. Clerk v. Wu of the debt, although he does not satisfy 
thersf for be is answerable to the plain- the plaintiff; 2 Roll. Rep. 57* Site v. 
tiff to the value of the goods taken Finch ^ 6 Mod. 292. 299. Clerk y. Jf7- 
under the writ ofjlerijacias ; and the thers / S. C. 1 Salk. 323. ; or has not re- 
defendant is discharged from the judg- turned the writ; and it will be a bar 
ment and all farther execution, if the to a scirejhcias.on the judgment. Cfo. 
sheriff has taken goods to. the amount Eliz«j2S7« MoutUney y^ Andretm. S.&' 
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nistj &c« but it was not mored afterwards. Sj/mpson 
fer th^ plaintiff; Wifmingion for the defendant. See 34 H. 6. 
36 a. (2) and the case of jii/re v. Aden in Moor, 737* Gro. 
Jac 73. Dalt Office of Sheriffi, case £• foh 19^ which case 



WiLBRA- 
ItAktr. 

Show. 



4 Leon. 150. S. P. 2 Ld. Raym. 1072. 
CUrk V. Withers* [a] But to prevent 
improper conduct in the sheriff, it will 
be prudent for the plaintiff, or defend*' 
ant, (for either may do it,) to rule him 
to return the writ, if he has not already 
done so. [^] And now in practice it 
has become a frequent action; thus 
(among many others which might be 
mentioned) the case of Bamford v* 
BaraUf cited in 2 Term Rep. 594. Ed- 
wards v.Harbeny note (a), was an action 
of tracer by the late sheriff of the 
oounty of L., against the defendants, 
who had seized the goods in quesuon. 



whkh formerly belonged to one H.| 
after they had been taken id exeeutida 
at the suit of a creditor, to rdiom tki 
sheriff' had paid the valuBf and no ob^ 
jection taken to the form of the action. 
In that case it was stated, that the she- 
riff had paid the value, biit that does 
not appear to be necessary ; for if he 
had 110^ paid the vdue, it seems from 
the determination in the principal caae^ 
he OMght bAve maintained the action, 
because by the seisure he acquired a 
special property in thcf goods, and was 
resp<msi6le to the plaintiff for the value 
of them, [e] 



[a} But one obligor catfuot plead tliat 
the goods of his co-obligor were seized 
tind£^ ^LJl.fa. fcft it is no actuail Satis- 
faction of the debt ; the plea is con- 
fined to the party whose goodti ate 
taken. 2 Show. 394. Dyke v. Mercer. 
See post, 344. note (3). 

[6'} So the defendi^ may rule the 
sheriff to return the writ^ although there 
has been no sale, but the defendant 
has paid the money* 7 Taunt. 5* Ed* 
^munds v. WaUon. 2 Marsh, 330. S. C. 
bnt when a compromise is entered into 
by the parties neither of them can rule 
the sheriff* 5. T. R. 470. Alchin v. Wells. 
The court will net compel the sheriff 
to specify in his return the price dt 
which each parttcukr article has heed 
sold. 6 Taunt. 576. WHUt s. Sparrm4 
2Marah,.29S. &C. If the property in 
the goods be disputed, the c^urt on 
die application of the sheriffy suggestmg 
a reasonable doobt, will enlarge the 
time for making the return, till the 
right be tried between the parties, or 
one of them indemnify the sheriff; 



7 t. ft. 174. Wdls v, Pickmani I taunt. 
120. Thurston v. Thurston ; Tidd.'l034. 
Chitty'S Rep. 294. LisdbUry v. Smith ; 
Ibid4 643. Rex V. Sheriff of Devon; or 
will stay the proceedings in an action 
against the sheriff. 4 Taunt. 585. 
M*Georgev.Birch.7 Taunt.294. KingY. 
Bridges. I B. Moore, 43. S. G. Chitiy's 
Bep.577. ProUniaY. Roberts. It is 
entirely discretionary with the courts 
whether they will interfere to protect 
the sheriff, or not, and on whiit tenas; 
7 T. R. 177. per Lord Kenton C. J. 

[e] But the sheriff must continue in 
possession in order to maintain any 
action ilgainst a person taking ihemi 
Anr Where the sheriff's officer seized a 
table in the name of aU the goods mr it 
house, and loeked up his warrant in the 
table drawer, and left the house, it Was 
held that the possession was abandoned 
by the dieriff, and that no action layby 
him against the hmdlord, who after-' 
wards distrained the goods. 1 M. & Sw^ 
7H« Blades v. Arundale. But a land<c 
kNrd who has distrained goods cani»t 
K 4 
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was adjudged. as reported in those books, against tlie report 
of Yelverton, 44. and the Roll is in Easier 44 Eliz. RoL 
318.(3) 



- In order to maintain trover it is ne- 
cessary that the plaintiff' should have 
either an absolute or a special property 
in the goods which are the subject of 
the action. 7 Term Rep. 398. Wehh v. 
Foxy per Lawrence J. He who has ah 
absolute or general property may sup- 
port this action, although he has never 
had the actual possession ; for it is a 
rule of law, ihat the property of per- 
sonal chattels draws to it the possession^ 
so that the owner may bring either 
trespass or trover at his election against 
any stranger who takes them away. 
Thus if A. in London gives J. S. his 
goods at York, and another takes them 
away before J. S. obtains actual pos- 
session, J. $. may maintain trover or 
tresspass for them. Bro^ Trespass, 303. 
.Latph.214. Hudson y. Hudson. Id] So 
where a man has wreck by prescription 
pr grant and another takes it away, be 
may bring trover or trespass before 



seizure. F. N. B. 207. D. 7th edit. 
2Wils.23. Biddulpk Y. Arthur. And 
upon this principle it was held, on the 
trial of an ejectment for a mine, that 
recovery in trover for a parcel of lead 
dug out of the mine, was no evidence 
of the plaintiff's possession of the mine. 
Bull. N. P. 33. Also where A. is in- 
debted to C. and B. to A. and it is 
agreed between them, that B. shall give 
goods in his possession, which were the 
goods of A. to C. in satisfaction of A.'s 
debt; if B. converts them, C. may 
maintain trover against him, although 
he never had possession, for by the 
agreement, the right of property was in 
hina, and the conversion is a wrong to 
him. Bull. N. P. 35. So where an ex- 
ecutor declares upon the possession of 
his testator, and of a conversion by 
the defendant after his death, it is held 
tO' be sufficient, because the property 
is vested in the executor, and that 



maintain trover for them, for he has no 
property in them, but has them only as 
a pledge with a power to sell by statute. 
Moneuxv.Goreham. Selwyn's Ni. Pri. 
1303. Parker, 112. Aexv. Co//cm. 

[d] The attention of the court does 
not. appear to have been directed to 
this case in 2 B. & A. 551. Irons v. 
SmaUpieee, in which it is laid down by 
Abbot C. J. that « by the law of Eng- 
land, in order to transfer property by 
gift there must either be a deed (or 
instrument) of gift, or there must be 
an actual delivery of the thing to the 
dohee." It is presumed that the word 
(' instrument" means an instrument 
under seal : the case was one of an 
nction of trover by the donee against 
the executors of the donor for two 



colts verbally given to the plaintiff by 
the deceased six months before his 
death, but never delivered to him, and 
was likened to a donatio mortis causd, 
in which it is clear that there must be 
an actual delivery to the donee or 
some one for him, in order to transfer 
the property. 7 Taunt. 226. Bunn v. 
Markham. 2 Marsh, 532. S.C. Holt.Ni. 
Pri. 352. S. C. 2 Bl. Com. 514. It was 
held that .the action would not lie ; but 
it does not follow that the case of Hud* 
son V. Hudson is over*ruled, for it may 
still be held that a donee by a parol gift 
acquires such a special property as to 
be able to maintain an action against a 
mere .wrong doer, though the donor 
may resun^e the thing given. 
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draws after it' the possession in law. 
Latch. 214. 7 Term Rep. 13. Gordori 
▼• Harper^ per Lawrence justice. In 
like manner a man who has delivered 
goods to a carrier, or other bailee, 
and so parted with the actual posses- 
sion, may maintain trover for a con- 
version by a stranger, for the owner 
has still possession in law against a 
wrong-doer, and the carrier, or other 
bailee, is no more than his servant. 
7 Term Rep. 12. Gordon v. Harper. 
But it is said that if the bailee, 6t other 
person who has only a special property, 
sella and delivers the goods to another, 
as his own bond Juie, and without no- 
tice, the general owner cannot main- 
tain this or any other action against 
the vendee, because by such a sale by 
a person who has a special property in, 
and possession in fact of the goods, the 
property of the general owner is altered. 
Bro. Trespass, 216. 295. [e] However 
there must exist a right of possession^ 
as well as of property, to support this 



action ; therefore, where a man let a 
house and furniture for a term, and the 
furniture was wrongfully taken in exe- 
cution pending the term, it was holden, 
that the lessor could not maintain tro- 
ver, because during the term he had 
parted with the right of possession, [y] 
7 Term Rep. 9. Gordon v. Harper. 

Or, 2dly, he must have a special pro- 
perty in the goods ; thus a carrier may 
maintain trover against a stranger who 
takes the goods out of his possession. 
1 Roll. Abr. 4. (I.) pi. 1. 1 Ld. Raynu 
276. Arnold v. Jefferson. Bull. N. P. 33. 
So may a factor or other consignee, or 
pawnee, or trustee ; so if a house be 
blown down and a stranger take away 
the timber, the lessee for life may bring 
trover, for he has a special property to 
make use of it for the purpose of re- 
building, although the general property 
is in the owner. Bull. N. P. 33. So 
the lord of a manor may, before the ex- 
piration of a year and a day, and even 
before seizure, bring trover against a 



[tf] However, in recent' cases it has 
been held that if a bailee of goods for 
a particular purpose transfers them to 
another in contravention of that pur- 
pose, the general owner may maintain 
trover against that person,even although 
he be a bond fide vendee, unless in 
market overt. 2 Caropb. 335. Wilkinson 
V.King. 2 Stark. 311. Loeschman v. 
Machin. 

L/] But where the person to whom 
the goods were let was a married 
woman living separate from her hus- 
band, and therefore unable to gain any 
property in them, it was held that such 
a bailment did not deprive the real 
owner of his action of trover. Smith v. 
Phmer. K. B. 52. G. 3. cited in Peake 
on Evidence, 4th edit. p. 342. ; that a 
right of possession is necessary, see 
further, 3 Campb. 417* Benjamin v. 
Bank of England \ but where A. bad 



sold goods to B., and B. had paid for 
them, and afterwards, before delivery to 
B., C. became possessed of Uie goods, 
and on being informed of the circum- 
stances declared that he would not 
deliver them to any person whatsoever ; 
it was held that A. having repaid B. 
might maintain trover against C. with- 
out any further proof of conversion; 
for the contract between A. and B. was 
rescinded, and A.remitted to his former 
right ; 5 M. & S. 105. Pattison v. 
Robinson ; and although where goods 
are let for a term of years, the lessor 
cannot maintain trover for them during 
the tjstm, yet if trees or other things 
fixed and annexed to the freehold and 
demised therewith be severed during 
the term, they immediately ' become 
* vested in the owner of the inheritance 
and he may maintain trover for them. 
5 B. & A. 826« Farrant v. Thompson. 
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stranger who takes away an estray from 
off his manor. Ibid. So if a man lends 
his cattle to J. S. to plough his land, 
and a stranger takes them away, J. S. 
may maintain trover or trespass against 
htm. Bro. Trespass, 92. The agister of 
cattle may also maintain trover against 
a stranger who takes them away. Bro. 
Trespass, 67* [g] So churchwardens 
may bring trover for the goods of the 
church taken away either in their own 
time, or in that of their predecessors, 
for the churchwardens of the preceding 
year cannot maintain an action after the 
expiration of their year. 11 H. 4. 12. a. 
Com. Dig. Eglise (F. S.) F. N. B. 20B. 
K. 7th edit. Bro. Garden d'esglise, 4. 
6.7. 2 P. Will. l^^AUomey^eneral v. 
Super. 2 Str. 852. Dent v. Prudence. 
Jf the action be brought for a conver- 
fiioa m their own timOf the dedaratioB, 
it is said, may conclude either ad dam- 
num ipsarum, or parockianorumf at their 
eLection ; but if the successors bring the 
action £br a conversion in the tiitie of 
their predecessors, the declaration must 
of necessity conclude ad damnum paro- 
ckianorum. Cro. Eliz. 145. 179. Had- 
man v. Ringmoods but i^ bailee must 
conclude *^ to his own damage^ for he 
recovers to his own use, and is charge- 
able over to the bailor. Bro. Garden 
d^esglise, 7. 

So possession with an assertion of 
title, or even possesrion alone, gives 
the possessor such a property as will 
enable him to maintain this action 
against a wrong-doer; for possession 
is primd fade evidence of property. 
1 Salk. 290. Blackham*% case. As in 
trover for certain loads of wood, the 
case was, that Sir T. P. having a large 
wood| sold to one C. and his assigns, as 



many trees as would make 600 cords of 
wood to be taken by the assignment of 
Sir T. C. assigns over his interest to the 
plaintiff; afterwards Sir T. granted to 
the defendant so much of his wood as 
would make 4000 cords to be taken at 
the defendant's election: afterwards 
tlie plaintiff by the assignment of Sir T. 
cut down the trees in question to make 
600 cords, and the defendant claiming 
them by virtue of his grant took them ; 
and it was found that there was suffi- 
cient wood left for the defendant ; it 
was held that die action was matntatn* 
able, because by cutting down the trees^ 
the plaintiff' had pottesriony and a good 
iUkj against the defendant and everf 
stranger; and being cut down^ the de- 
fendant could not lawfully take them ; 
and even supposing the plmntiff had 
not 8 good title, yet having poiHsmn 
of the trees was sufficient. Cro. Elis. 
819. Bassei v. Matfnard. S. C. 5 Rep. 
24 b. Moor, 691, 692. So in trover for 
a quantity of rushes, it was proved that 
the plaintiff, being possessed of a cot- 
tage at T. and an inhabitant there, and 
as such claiming a right to cut rushes 
upon T. common for his own use, cut 
down about 5 or 6 load of rushes, which 
the defendant carried away ; the judge, 
being of opinion that the evidence was 
insufficient, nonsuited the plaintiff; but 
a rule having been obtained why there 
should not be a new trial, it was insist- 
ed for the plaintiff that this was such 
evidence of property in the plaintiff and 
of a conversion by the defendants, who 
appeared to be mere strangers^ as made 
it necessary for them, if they had any 
defence, to have gone into it at the 
trial, so that the whole might have been 
left to the jury ; and although the plain- 



Vg\ A person who has a tenpovavy 
firoperty in goods delivering them to 
Ae general owner £br a qpecial pur- 
pose, majr^ aftec that purpose is aa^ 



sweredi upon a demmd and refusal 
maintain trover for them* 2 Taunt. 268^ 
RoierUyf.1VsfaU. 
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tiff had not a lavrful right to cut rushes, 
ftill as he claimed such right, and as- 
serted it hj cutting them, and thereby 
gaining possession, he acquired a pro* 
perty sufficient to put the defendants 
upon shewing they had a better pro* 
perty in them; to which the court 
agreed, and said it was sufficient evi* 
dence against the defendants, who had 
neither by evidence or pleading shewn 
any right or title whatever to the 
rushes, and must therefore be taken to 
be mere strangers and wrong-doers; 
that indeed a person who has no colour 
of right to out down rushes, or take any 
other thing, cannot by cutting the 
rushes or taking the thing without any 
colour of right acquire a property; 
but in the case at bar the plidntiff 
proved he had a right to cut the rudies, 
and did cut themi and therefore he 
gained a property in them. 3 Wils. 
352. Rachkam v. J€9up, So where, in 
trespass for taking and dispersing a 
load of fern ashes, Uie defendant plead- 
ed that he was an occupier of land in 
A. the tenanu whereof had a right of 
commpni and of cutting fern in a par* 
ticular place in which the plaintiff 
wrongfully cut fern, and burnt it, 
whereupon the defimdant scattered H 
about as h^ well might ; upon demurrer 
to the plea, the court held that if the 
plaintiff did him any damage he might 
have brought his action, but after the 

Plaintiff had burnt the fern, and there- 
y acquired possession of it, a com- 
moner had no right to come and dis- 
perse it. 2 Str. 777. Woadson v. iVaw- 
ton. It is true this was an action of 



trespass^ but it seems unquestionable 
that trover would also have lain, and so 
was the opinion of the court of com* 
mon pleas in the abow cited case of 
JUackham v. Jestq>. [A] 

There may also be a special property 
arising simply out of a lawful possession, 
but which ceases when the true owner 
appears ; as where the plaintiff, being a 
chimney sweeper's boy, found a jewel 
and carried it to the shop of the de- 
fendant, who was a goldsmith, to know 
what it was, and delivered it into the 
bands of his apprentice, who, under 
pretence of weighing it, took out the 
stones, and called to the master to let 
him know it came to three hali]pence, 
the master offered the boy the money, 
but he refused to take it, and insisted 
on having the thing again ; whereupon 
tbe apprentice delivered him back the 
spcket without the stones; and b trover 
against the master it was ruled, 1. lliat 
though the finder of a jewel does not 
acquire an absolute property, yet be 
has such a property as will enable him 
to keep it against aU bnt the rightful 
owner, and consequently may mainUun 
trover. 8. That the action well lay 
against the master who gave a credit 
to his apprentice and is answerable for 
bis neglect. 1 Str. 505. Armory v. De- 
iaaf trtV, in MiddieseSf coram Prah C. J. 
In like manner a person who has only a 
tp^cial property may in some cases main- 
tain trover, although he has never had 
actual possesion. - I Bos. & Pull. 44. 
Fotoler v. Down. Thus, a factor to 
whom goods have been consigned^ but 
which he has never received, may 



[K] So where the pkintiff bou^t a 
vessel which was stranded, but she was 
not conveyed to him according to the 
provisions of the register acts; the 
plaintiff took poflisession of her, and fi)r 
some days endeavoured to save her, buit 
afterwards she went to pieces, and parts 



of the wreck drifted upon die defend- 
ant's premises, and were by him eut up 
and carted away, it was* h^ that l^iere 
was enough property in tike plaintiff to 
enable him to maintain trover. 2 Taunt. 
302. Suiion v. Bttci. 
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bring this action. However without 
sMch absolute or special property this 
action cannoty as we have already no- 
ti/cedy be maintained ; therefore tenant 
in tail, expectant on the determination 
of an estate for life toithout impeach' 
ment of tvaste, cannot bring trover for 
timber which grew upon, and was 
severed from, the estate; for such a 
tenant for life has a right to the trees 
the moment they are cut down. 1 Term 
Rep. SS. Pyne v. Dor. And the plain- 
tiff must not only prove that the goods, 
which are the subject of the action, are 
his property, but also thfli they xaere so 
v^n they toere converted by the de- 
fendant* As where goods stolen were 
purchased in market-overt, and sold by 
the purfAaser before theJ(don tioas con* 
vkted, it was decided that the owner of 
th^goodsprosecuting to conviction could 
not maintain trover against the purchaser 
^ader the statute 21 H. 8. c. 11. which 
gives a restitution to the owner who 
prosecutes, the felon to conviction, [t] 
although he gave the purchaser notice 
of the robbery while they were in his 
possession : for the property, being al- 
tered by the. sale in market-overt, was 
not revested in the owner until the 
conviction of the felon, but the defend- 
ant had parted with the possession be- 
fore that time, and therefore could not 
be said to have converted the jiaintiff*B 
^oods. 2 Term Rep. 750. Hortooodv. 
Smith* And the action may in most 



cases be brought cither by the general 
or special owner of the goods for a con- 
version thereof by a stranger, and judg- 
ment obtained by one is a good bar to 
the action of the other. Bro. Trespass, 
67. 2Roll. Abr. 569. (P.) 

Another ingredient of this action is 
that there should be a conversion by the 
defendant ; as to which, it is a com- 
mon learning, that where the goods 
came into the defendant's possession by 
delivery or finding, the plaintiff must 
demand them, and the defendant re- 
fuse to deliver them up, in order to 
constitute a conversion. 1 Sid. t^. 
Brueny.Roe. Bull. N. P. 44. But 
such demand and refusal is only evi- 
dence of a conversion [j], and therefore 
if it be found in a special verdict that 
the plaintiff demanded the goods of the 
defendant and he refused^ the court can- 
not adjudge it a conversion. 10 Rep. 
56. b. 57. a. Chancellor of OxfortTs case. 
2 Mod. 244. Mires v. Sokbay. Bull. 
N. P. 44. But a demand and refusal 
is no evidence of a conversion, where 
it is apparent that the defendant has 
made no conversion ; as where the de- 
fendant cut down trees and left them 
lying in the place where tliey were 
felled ; for he cannot be said to have 
converted the trees if they continue 
there as before. 2 Mod. 244. Mires v. 
SoUbay. Bull. N. P. 44. So a demand 
and refusal is no evidence of a conver- 
sion in the case of a carrier or whar- 



[t] This statute is confined to cases 
of felony ; therefore where goods are 
obtained from a person by false pre- 
tences and passed tp another for a 
valuable consideration, the original 
iowner is not entitled to them upon 
:Conviction of the offender ; and if he 
has got possession of them, trover will 
lie at the suit of the purchaser. 5 T. R. 
175. Parker v. Patrick. 

[j] Which conversion may or may 



not have been cotemporaneous with the 
demand and refusiJ ; for where . an 
attorney had been possessed of certain 
deeds of the plaintiff for a considerable 
time prior to Michaelmas term, and a 
demand and refusal on the 29th of 
November was proved, the court held it 
evidence of a conversion prior to Mt- 
chaelmas term. 5 B. & A. 847* Wilton 
V. Girdlestone. I Pow.& Ryl.488. S. C. 
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finger^ where the goods are proved to 
have be^n lost through negligencie, or 
stolen ; and therefore trover does not 
lie, though the owner may have an 
action upon the case. 1 Vent. 225. 
Owen V. Lewyn* 2 Salk. 655. Anon* 
5 Burr. 2825. Ross v* Johnson. Bull. 
N. P. 44, 45. [ic] Nor where it appears 
that the carrier or wharfinger detained 
because the plaintiff refused to pay for 
the carriage or wharfage of them ; 
2 Ld. Raym.752. Skinner v. Upshato; 
Ibid. 866. Yorke v. Grenaugh ; and 
therefore if the person, in whose pos- 
session the goods are, has a lien upon 
them for a debt due to him from the 
owner, the plaintiff must prove that he 
paid or tendered the money before the 
bringing of the action, for otherwise 
the defendant will have a right to retain 



the goods. See 3 Bulst. 269. Robins&n 
V. IValter. 1 Salk. 388. York v. Grind- 
stone. 2 Show. 161. Anon. 2 Roll. Abr. 
92. (M-) pi. 3. 6. Cro. Car. 271. 
Chapman v. Alien. Bull. N. B. 45. [/] 
But if the carrier or wharfinger break 
open a box containing goods, or sell 
them, or had them in his custody at the 
time of the refusal, a demand and refu* 
sal is evidence of a conversion, and 
trover may be mantained. 2 Salk. 655. 
Anon, [m] 

It has been held too, that not only 
claiming property as ones aam^ but 
asserting the right of another over it, 
is, upon demand and refusal, evidence 
of a conversion ; as where it was found, 
that a bankrupt, being indebted to G. 
delivered goods to G.*s servant, who 
gave a receipt for them in his master's 



C^] But trover will lie against a 
carrier who delivers goods to a wrong 
person, though by mistake. Peake's 
Ni. Pri. Cas. 68. Youl v. Harhottle ; or 
against a warehouseman under the 
the same circumstances ; 2 B. & A. 
702. Dcveretix v. Barclay ; or where he 
delivers them upon a forged order; 
1 Stark. 104. Lubbock v. Inglis ; how- 
ever for a bare non-delivery it will not 
lie, per Lord EUenborough C. J. in 
4. Esp. 157* Severin v. Keppell; unless 
the goods be in the possession of the de- 
fendant and he refuse to deliver them 
on demand. 1 Taunt. 391. Detoell v. 
Moxon. A carrier's assertion that he 
has delivered goods to the consignee 
which is false, is no evidence of a 
conversion. 1 Campb. 409. Attersoll v. 
Briant, 

[/] But if he refuse to deliver the 
goods on a different ground without 
jnentioning his lien, he cannot afterwards 
set it up as a defence to the action. 
1 Campb. 410. n. Boardman v. SM. 

[m] If A. finds the goods of B. and 
upon a demand of the goods answers 



that he knows not whether B. be the 
true owner, and therefore refuses to de- 
liver them ; this is not evidence of a 
conversion, if A. keep them for the true 
owner. 2 Bulst. 312. Isaac v. Clarke \ 
per Coke C. J. 3 Campb. 215. n. 
Green v. Dunn. S. P. per Lord EUenbo- 
rough C. J. 1 Esp. 83. Solomon v. 
Dawes, per Lord Kenyon^ C. J. So 
where a party at the time of refusal has 
it not in his power to deliver up the 
goods, tlie refusal is no evidence of a 
conversion, as where be had deposited 
a lease with his attorney, who he said 
had a lien on it ; 1 Campb. 439. Smith v. 
Young ; and the refusal must be positive 
and absolute, and not merely evasive. 
4 Esp. 157* Severin v. Keppell, So 
where a servant of a company refused 
to deliver the plaintiff's goods, which 
were in one of their warehouses, of 
which he kept the key, without an order 
from the company, this refusal was held 
not to be sufficiently absolute to con- 
stitute a conversion. 5 B. fie A. 247. 
Alexanders. Southey. 
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name, and sold them for bis roaster's 
use ; the court determined that the sale^ 
whether for the use of the seller or 
another was a conversion ; for where 
a person takes upon himself to dispose 
of another's property, it is a tortious 
act and the gist of the action. 1 Wflt« 
^9S. Perkins v. Smiih. S. P. 2 Str. 81S. 
Parker v. Godin. [«] So where a car- 
penteri who worked in the king's yard, 
refused to ga there anymore, upon 
which the surveyor would not let him 
have his tools until the king's work 
was done under a pretended usage to 
do so; a demand and refusal being 
proved, it was held by Holt C. J. that 
the denial of goods to him who has a 
right todemand them is an actual convert 
iion^ and not evidence of it only ; for 
what is a conversicin but an assuming 
upon one's self the property in, and right 
of disposing of, another's goods? and 
whoever detains another roan's goods 
without cause takes upon himselflbe 
right of disposing of them. 6 Mod. 21^/ 
Baldwin v. Cole* [o^ So where a man, 
entrusted with the goods of another, 
puts them into the hands of a third per« 
son without orders, it is a conversion : 
as where the owner of goods on board 



a vessel directed the captain not to 
land them on a wharf against which 
the vessel was moored, whi^b he pro- 
mised not to do, but afterwards de* 
livered them to the wharfinger for the 
owner's use under an idea that the 
wharfinger had a lien on them for the 
wharfage fees, because the vessel was 
unloaded against the wharf; it was held, 
that the owner upon demand and refusal 
might maintain trover against the ob- 
tain, unless he coiild establish the whar- 
finger's right ; for putting the goodd 
into the custody of the wharfinger brings 
a charge upon the plaintiff, and is there- 
fore a conversion by the defendant. 
4 Term Rep. 260. Syeds v. Hay. [pi 
If a man make use of a thing, found, 
or delivered to him, it is a conversion. 
Cro« Eliz. 219. Mulgrave v. Ogden. So 
if he misue it, Cro. Eliz. 219*. as if 
a carrier draw out part of a vessel and 
fill it with water, it is a conversion of 
all the liquor. I Str. 576. Richardson 
V. Atkinson. The taking and carrying 
away of another's goods is a conversion, 
and therefore it is not necessary in such 
case to prove a demand and refusal. 
I Sid. 264^. Bruen v. ttoe. 6 Mod. 212. 
Baldwin v. Cole. Bull. N. P. 44?. [y] 



[«] And accordingly in 4 M. & S. 
259. I^ephens v. Elwall^ it was held that 
a servant may be charged in trover, 
though the conversion be done by him 
for the benefit of his roaster. 

[o] The same point was ruled in 
6 East, 538. M*Cimbie v. Davi>, where 
the defendant had taken tobacco as a 
a pledge from the broker of the owner : 
but it shotdd be observed, that in both 
these cases there was a demand and 
refusal. See also 2 T. R. S76. Hoarev* 
Parker. 

[p] See ante, 47 b. note (e) 

[y] Therefore a bankrupt without 
a demand and refusal may bring trover 
against his assignees in order to try the 
validity of the commission ; for the 



goods, although taken by legal process, 
are taken from him by compulsion* 
•S Brod. & Bidg. 2. Summersett v. Jarvis. 
But the assignees cannot bring trover 
without a demand and refusal for goods 
eollusively sold by a bankrupt on the 
eve of his bankruptcy; for the parties 
contracting were competent at the time, 
and if the assignees disaffirm the con- 
tract they should give notice by a de- 
mand. 2 H. Bl. 135. Nixon v. Jenkin ; 
and see further 5 East, 407* Bloxam v. 
Huhhard. iflsiuni.lSfi.Lavill v. Martin. 
A conversion which has once taken 
place cannot be cured : therefore if A. 
take B.'s horse and ride him itnd after- 
wards deliver him to B., yet troarer wiM 
lie and the re-delivery will go only in 
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The next consideration » iywhat 
persons this action may be mantained ; 
it is settled that one Jointenant, tenant 
in common or parcener, cannot maintain 
trover against his companion for a thing 
atUl in his possession, because the pos- 
session of one is the possession of both, 
and the defendant may take advantage 
of it on the general issue. Co. Litt. 200. a. 
1 Salk. 290. Broom v. Hedges. BulL 
N. P. S4. Thus where the plaintiff 
and defendant C« were members of a 
friendly society, which levied a fund by 
weekly contribution from each other, 
and the aggregate siim was kept in a 
box deposited with the plaintiff, who 
gave a bond for the safe custody of 
it, C. took away the box and de- 
livered it to the other defendant W. 
who was not a member of the society ; 
the learned judge who tried the cause 
nonsuited the plaintiff, and the court 
of K. B. on an application for a new 
trial confirmed the nonsuit, and said, 
that as all the members of the socie- 
ty had a joint property in the box 
and its contents, Uiey were there- 
fore tenants in common, and it was 
an undoubted rule that one tenant in 
common cannot maintain trover against 
another. And moreover, as it was ad- 
mitted that one of the defendants was a 
member of the society, he had a general 
property in the box, and therefore a 
special property such as the plaintiff 
bad, the custody only having been 

mitigation of damages. 1 RoL Abr. 
5. (L) pi. 1. Countess of Rutland's case. 
S Campb. S96. fVyatt v. Blades. 

[r] Acc« 1 East, 363. Smiih v. Stakes. 
Ibid. 368. Smith v. Oriel. See alsa 
Selwyn's Ni. Pri. 1313. ; and for the 
general principlj^ see 5 B. & A. 395. 
Barton v. JViiliams, and 4 Taunt. 29. 
Joiikson v. Anderson. 

[s] See this case more fully report- 
ed by the na^ie of Bamardision v. 
Chapman^ in 4 East, 121. Heath v. 
Hubbard : from which last case it seems 



committed to him, and the general 
property still remaining in the society, 
could not give a right in this action 
against a general property. 1 Term 
Rep. 658. HoUidayy. CamseU. [r] But 
if one jointenant, tenant in common or 
parcener, destroy the thing in common, 
the other may bring trover. Co« Litt. 
200. a. Therefore where one tenant 
in common of a ship took it away and 
sent it to the West Indies where it waa 
lost in a storm, this was held by King 
C. J. of the C. B. to be evidence of a 
destruction, and the jury under his di- 
rections found it to be so. Bull. N. P. 
34, 35.[<] For in all cases where one 
tenant in common misuse that whidi 
he has in common with another, he ia 
answerable to the other in an action 
as for misfeasance. 8 Term Rep. 146« 
Martyn v. KnowUys. If one jointe- 
nant, tenant in common or parcener, 
bring trover against a stranger, he most 
plead the join tenancy, &c. in abatement; 
and if he neglect to do so, he cannot 
give it in evidence on the general issue ^ 
but the plaintiff is entitled to f ecovec 
only the value of his share. 2 Lev. 1 13* 
Nelthorpe v. Dorrington. 1 Salk. 290* 
Braumy. Hedges. Bull. N. P. 35. See 
also 1 Saund. 291 gf A, and the autho- 
rities there cited. Where the goods of 
a feme sole come into the possession of 
another by findii^, delivery or other- 
wise, and he converts them after her 
marriage, either tiie husband alone may 

SBBesmaaaaaasssss 

pretty clear, that tlie mere sale of a ship 
by one tenant in common is not equiva- 
lent to a destruction ; partly, as it should 
appear, because the sale passes only the 
interest of the seller. But qwere as to 
the sale of any other battel in market 
overt? Where one tenant in common of 
a whale refused to deliver a moiety of 
it to the other, and cut it up and ex« 
pressed the oil, this is no destruction 
so as to subject him to an action oC 
trover. 1 Taunt. 241. Fermingsv. Lord 
GrenviUe, 
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bring the action, inasmuch as the con- 
yergion which is the cause of the action, 
was after the marriage ; or the husband 
and wife may join, for the inception of 
the cause of action by the finding or 
delivery was before the marriage; and 
therefore it is held, that the declaration 
may state that the wife, while she was 
sole^ lost the goods, and that plaintiils 
intermarried, and the defendant after 
their intermarriage converted them, 
2 Lev. 107ff 108. Blachbom v. Greaves. 
Bull. N. P. 34. But husband and wife 
cannot have an action of trover and 
declare that they toere both possessed of 
certain goods, and that the defendant 
converted them to their damage^ for the 
possession of the wife is the possession 
of the husband, and so is the property ; 
therefore the conversion cannot be to 
the damage of the wife, but of the bus* 
band. Yelvl65, 166. Drapery. FtUkes, 
1 Salk. IH. Nelthrop v. Anderson. If 
an apprentice earn any thing, trover 
lies by the master ; as where a water- 
man's widow took an apprentice who 
went to sea and earned two tickets 
which came into the defendant's posses- 
sion, the widow brought trover for the 
tickets and had judgment ; for what an 
apprentice gains is for the use and bene- 
fit of his master, and it is not material 
whether he be legally an apprentice or 
not, for it is sufficient if he be so in fact. 
1 Salk. 68. Barber v. Dennis. S. C. 
6 Mod. 69. [0 So if a servant pur- 
chase goods for his master, which are 
afterwards converted by another, it is 
held that the master may maintain 
trover; for by the possession of the 
servant the property is vested in the 
master ; although indeed the judgment 
was reversed on another point. Cro. 
Eliz. 638, 661. 746. Holiday v. Hicks. 
If a vendee of goods orders them to 
be sent by a particular carrier, a deli- 
very to him, or his servant, vests the 
property in the vendee, who may bring 



trover against a stranger tfiat detains, 
or takes them away; or if they are 
damaged or lost, the vendee must stand 
to the loss, and the action against the 
carrier can only be brought in his name. 
Where a tradesman ordered goods to 
be sent him, and in his letter added, 
** Pray be expeditious in sending them, 
** and instead of letting them go by the 
** way of Bristol, where many things 
** you have sent me have been detained, 
** send them by land carriage;' the 
goods were delivered to the book- 
keeper of the Birmingham carrier to be 
sent from thence by way of Coventry to 
the vendee who lived at Carmarthen ; 
and it appeared there was no other mode 
of conveyance by land carriage. The 
goods being lost, the vendor brought an 
action against the vendee for the price,' 
insisting that the delivery to the carrier 
was a delivery to the defendant, but 
the learned judge who tried the cause, 
being of a different opinion, nonsuited 
the plaintiff; however the court of 
K. B. held that, as there was no other 
mode of sending the goods by land 
carriage, it amounted to the same thing 
as if the defendant had ordered the 
goods to be sent by the Birmingham 
carrier particularly by name ; and there-' 
fore the delivery being made according 
to the order of the defendant was a 
delivery to, and vested the property in, 
the defendant, and the nonsuit was set 
aside. Cowp. 294. Valev.Bdyle. So 
where a tradesman in the country gave 
an order for goods from London, and 
directed them to be sent by a particular 
carrier, to whom they were accordingly 
delivered by the vendor, who had them 
booked, and paid for it: the goods 
being lost, the vendor brought an action 
against the carrier, biit was nonsuited, ' 
and the nonsuit confirmed by the court, 
who held that, by the delivery to a par- 
ticular carrier according to the vendee's 
direction, the property vested in him, 



It] See Co.Litt. 117. a. note. 
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and of course he nmst stand to the rkk; 
that the money for booking was paid 
by the vendor as (igent of the vendee, 
and therefore the action could not be 
mainuined by the vendor, but ought to 
have been brought by the vendee. 
8 Term Rep. 330. Datoet v. Peck. 

It was said by counsel in argument, 
and assented to by Lord Chancellor 
King^ that if a tradesman in London send 
goods by order to a tradesman in the 
country by a carrier not appointed by 
the country trader, if the carrier em- 
be'zzles the goods, the trader in the 
country must stand to the loss. 3 P. Will. 
185, 186. Godfrey v. Furzo. And tliis 
seems to be confirmed by Lord Hard- 
wcke in 1 Atk. 248. Snee v. Pre$coi, 
who says, that if goods are delivered 
to a carrier or hoyman to be delivered 



to A. and the goods are lost, A. can 
only bring tlie action, which shews the 
property be in him. [u] But if tho 
vendor agrees with the carrier to pay 
him for the carriage, the vendor may 
bring an action against the carrier, be- 
cause the vendor stands in the character 
of an insurer to the vendee for the safe 
arrival of the goods, and it is no part 
of the question to inquire in whom the 
propoty vesto. 5 Burr. 2680. Daw v, 
James. S. P. 1 Term Rep. 659. Moore 
V. Wilson [v] .* and Lord Mansfield in 
Vale V. Baifley obseryes, that if the 
vendor takes upon himself actually to 
deliver the goods to the vendee, he 
stands to all risks ; but if the vendee 
order a particular mode of conveyancet 
the vendor is excused. Cowp. 296. [to] 
Let us next inquire against whom 



[tf] And it is now settled that al- 
though no particular mode of convey- 
ance be ordered by the vendee, yet a 
delivery to a carrier for his use vests 
the property in him. 3 Bos. & Pull.582. 
DuttoH v« Solomonson* 5 M. & S. 189. 
Groning v. Mendham. But the vendor 
must, in delivering them to the carrier, 
do all thdt is necessary to entitle the 
vendee to recover against the carrier in 
case of loss. 3 C&mpb. 4i14b* Buckman 
y. Levi I Therefore where the carrier 
gave notice that he would not be liable 
above 51* unless the goods were insured, 
It was held that the vendor not having 
insured, could not recover the price of 
the goods against the vendee on tiie 
ground of delivery to the carrier. 
14 East, 475. Clarke v. Huichins. But 
i^e 3 Campb. 129. Cothay v. Tute, 
where Lord Ellenborough appears to*^ 
have changed his opinion, and to have 
thought that the jiiendor would not be 
justified in insuring without special or- 
ders from the vendee. 

[v] It has however been held by Mr. 
Justice Laurence, in 2 Campb, 639. 

Vol. II. Part L 



King V. Meredithf that the vendor, by 
agreeing to pay the carriage, doea not 
stand to the risk. But where a bill of 
lading stated goods to have been ship- 
ped by the plaintiffii to the order of A.^ 
at Surinam, and the freight to have been 
paid by the plaintiffs in London^ Lord 
Ellenborough C. J. held that an action 
for non-delivery' would lie on the bill 
of lading at the suit of the plaintiffs. 
3 Campb. 320, Joseph v. Knox ; other- 
wise, if the bill of lading merely ex- 
presses the goods to have been shipped 
by order and on account of the vendee. 
2 Campb. 36. Brovon v. Hodgson. 

[tu] ** The action of trover cannot be 
supported unless there is a perfect and 
complete right of property in the plain- 
tiff: hence where goods are sold, if 
any thing remain to be done on the 
partof the seller, as between him and the 
buyer, to ascertain the price, quantity, 
or individuality of the goods, before the 
commodity purchased is ^o be delivered, 
acomplete present right of property does 
not attach in the buyer, and conse- 
jquently trover is not roai|itainable," 

h 
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this action may be brought. If a 
Woman has been guilty of a conver- 
' iion before her marriage, or a wife, 
irithout her husband, conrerts goods 
during tlie coverture, this action lies 
against husband and wife ; in the former 
case the declaration must state the con- 
version to be to her own use : unless the 
subject niatter is in existence, and the 
husband refuses to deliver it op on de« 
ihand, in which case the course of pre« 
cedents seems to warrant the laying of 
the conversion to their otvn use. 2 Rich. 
Pract. C.P. 5th edit. 162, 16S. [x] ; and 
in the latter case conversion must be 
idleged to be to the use of the husband 
only; however, if the conversion be the 
Joint act of husband and wife, it seems 
the action may be brought against the 
husband alone, for the conversion is 
held in law to be the act of the husband 
only. Cro. Car. 254<. Rhemes v. Hum- 
phreys. Ibid. 494. Perry v. Diggs. 



1 Roll. Abr. 6. pi. 7. 348 (u) pi. 1. dr. 
Litt.35I.b. Palm. 344. Berry v. Nevey, 
Com. Dig. Baron and Feme (Y). And 
it has also been adjudged that the action 
may be brought against husband and 
wi/bf if it be laid in the declaration that 
they converted to the use of the husband; 
as whiere in trover the declaration stated 
that the goods came into the possession 
of husband and wife, and they con* 
verted them to tlie use of the husband, 
&c. it was objected, that the conversion 
was laid to the charge of the wife as 
well as of the husband, to which it was 
answered and resolved, that the point- 
of the action is the conversion, which is 
a wrong that a married woman may be 
charged with, as well as with a trespass 
or disseisin. .Yelv. 165, 166. Draper r. 
Fulkes. S. P. 1 RoU.Abr.6. pU6., but 
if it be alleged in the declaration that 
the husband and wife converted to their 
oton use^ it is agreed, that it is a fatal 



Selwyn's Ni.Pri. 1300. citing 12 East, 
614. Whitehouse ^ Frost. 13 East, 522. 
Wallace v. Breeds. 2 M. & S. 397. Busk 
V. Daw. 5 Taunt. 176. White w. Wilks. 
1 Marsh. 2. S.C.5 Taunt. 617. Shepley 
yr.Davis.f 1 Marsh. 252. S.C, 4 Camp. 
587. Withers y. Lys. I Holt. 18. S. C. 
6 East, 614. Hanson v. Meyer. 2 Campb. 
^40. Zagury v. Furnell. 1 i East, 210. 
Pugg V. Minett. See also 4 Taunt. 644. 
Austen v. Craven. 1 Taunt. 318. Muck- 
loto v. Mangles. 

Where goods are sold upon certain 
conditions to be performed at the time 
of delivery, and the goods are delivered, 
but the conditions not performed, trover 
will lie to recover them back. Bishop v. 
Shillito, cited in 2 B. &. A. 829. Horn- 
blower v. Proud. 

[x] It should appear that the facts 
stated would not support an allegation 
that the husband and wife converted to 
their own use, nor an allegation that the 
wife converted to the use of the hus- 
band and wife ; for the wife's conversion 



before marriage, and thehusband'is con- 
version evidenced by his demand and 
refusal are manifestly separate and dis- 
tinct conversions; for the latter the 
action should have been brought against 
the husband alonef and the former 
could not have been to their use, be- 
cause it was before .marriage. It is 
plain that several defendants cannot be 
found guilty in trover without evidence 
of a Joint conversion: therefore where 
bankrupts and their assignees were 
joined as defendants in an action of 
trover, and a verdict passed against all 
the defendants upon evidence that the 
bankrupts before their bankruptcy had 
converted the goods of the plaintiff by 
pledging them without authority, and 
that the assignees af^er the bankruptcy 
had refused to deliver them up on de- 
mand, the court held that the con- 
versions were separate, and granted a 
new trial for want of evidence of a joint 
conversion. ] M. & S. 588. Nicolln. 
Glennie and others. ' 
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.^rtclr even after verdicty for a wife can- 
not in law convert to her own use. 
1 Roll. Abr. 6. pi. 6. Ibid. 348. (U.) ; 
Sir W. JoneSf 16. Berry v.Nevi/s; S.C. 
Bro. Jac. 661 i; Sir W. Jones, 264*. 
Bullen*B C9se ; Cro. Car. 254. Rhemes v. 
Humphrtfs; Ibid. 494. Perry v.Diggs; 
Andr.245* Smalley v. Kerfoot ; though 
the contrary was decided in Sir W. 
Jones, 443. Hodges v. Sampson ; but it 
is said that if the jury in such case find 
the wife not guilty, the declaration is 
aided by it. Marsh. pL 134. {y) But if 
trespass be brought against husband 
and wife, and the declaration state a 
conversion by them to their own use^ 
it does not vitiate the declaration. As 
where trespass was brought against 
husband and wife for breaking and en- 
tering the plaintiff's house and taking 
hia goods, and converting them to their 
own use; after verdict for the plaintiff 
it was held that the conversion is not 
the gist of trespass, as it is of trover, 
trespass being maintainable for enter- 
ing the house and taking the goods, 
and therefore the court would not pre- 
sume that any damages were given for 
the conversion, it being surplusage and 
laid as matter of aggravation, and con- 
sequently the declaration good. Andr. 
242. SmaOey v. Kerfoot. S. C. 2 Str. 
1094. So the action may be brought 
against any person who was a party to 
the conversion, although the goods 
were actually converted by another ; 
as tirhere an execution is delivered by 



A. to the sheriff against the goods of 

B. who at the time has committed an 
act of bankruptcy, and A. givert a bond 
to indemnlf;^ the sheriff, and he seizes 
the goods and selU them and pays thfe 
money to A. and afterwards a commit- 
sion of batikruptcy is taken out against 
B., the assignees may bring trover again^ 
A. because by giving the bonrd he hirs 
made the conversion his own act. BuH. 
Ni P. 4h And the law seems to be the 
same, though A. should not give abeiio'd 
of indemniiy , if he receives the ntfoney : 
2 Str. 996. Rush v. Baher^ which is the 
same case with that cited in Bull. Nt. 
Pri. 41. And if the sheriff seizes and 
sells the goods without notice of ati act 
of bankruptcy, and before any com- 
mission issued, and pays the money 
over to the plaintiff, the sheriff is ex- 
cused. 1 Black. Rep. 205. TimhuU v. 
MUls^ 2 Burr.818.820. Copp^eitffei^. 
Bridgen. And t^ie plaintiff will be 
obliged to refund* and be liable to ati 
action of trover or indebitatus assump- 
sit at the election of the assignees. 

2 Black. Rep. 827. Hitchen v. Campbell* 

3 Wils. 304. S. C. But in the latter ac-' 
tion they can only recover the money 
which he has actually received. \z] 

Regularly the declaration should state 
that the plaijitiff was possessed of the 
goods, as of his own proper goods, and 
that they came to the hands of the de- 
fendant hyjinding; but it has been 
held that the omission of these words is 
not material after verdict. Moor, 691. 



[^] However, it has been since de- 
termined in 3 B. & A. 685. Keyworth v. 
H3lf that a declaration against husband 
and wife, charging that ihey converted 
to their awn use is good after verdict : 
for the verdict does not proceed upon 
an acquisition of property in .the de- 
fendants, but upon a deprivation of pro- 
portj m the plaintiff» and the conversion 
may have been by destruction. 



[z] Tr.over will lie against a corpo- 
ration. 16 East, 6. Yarborough v< Bank 
of England. And it does not seem 
necessary that the conversion should be 
authorized byaninstrument under seal ; 
,but, if it be, such authority wMl be pre- 
sumed after verdict. Ibid, ante, vol; ir 
p. 340. note [fl]. 
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'; Maifnard v. Basset. Hard. Ill, Jonesv. 
Winchoorlh. Latch. 21^, Hudson r. 
Hudson. And if the plaintiff has never 
. had aduid possession of the goods, he 
need not allege that he was possessed : 
as where goods of a testator are taken 
•and converted after his death, and be- 
fore the executor obtains possession of 
them, he may declare that the testator 
was possessed of the goods and chattels, 
and the defendant after his death con- 
verted them, without saying that the 
executor was possessed. Latch. 214. 
Hudson V. Hudson* See the form of the 
declaration, Rob. Ent. 80. WJ. 2 Instr. 
Cler. 5th edit. 448. But inasmuch as 
the conversion, which is the gist of the 
action, was after the death of die testa- 
tor, the plaintiff will be liable to costs, 
.if h^ fails in the action. Or, as the pre- 
.perty of the goods draws to it a posses- 
«aion in- law, the executor may also de- 
clare upon his own possession as exccu- 
<tar< 6 Mod. 182. Jenkins v. Plombe. 
.Still however if he fails in the action he 
.will be liable to costs. Latch. 214'. 
Hudson V.Hudson. Ibid.290. Worfield 
v. Worfield. 1 Vent. 109. Anon. Cro. 
Car. 219. Atheyy. Heard. Paulery.D^ 
lander^ cited in Andr. 357* Cas. Temp. 
/Hardw. 204. Harris v. Hanna. Com. 



Rep. 162. Hole y.King. 7 Term Rep. 
858. Bollard v. Spencer. 2 Bos. ft Pull. 
266. Tattersall v. Groote. In these cases 
it is not necessary for the plaintiff to 
name himself executor. 1 Salk. S14. 
Eaves v. Mocato. Com, Rep. 162. But 
where the trover and conversion have 
been in the testator's life time, there, it 
seems, the executor is not liable to pay 
costs. 4 Term Rep. 277. CockerUl v. Ky- 
nastofi. S.C. cited by LeBlancJ. in Ord 
v. Fenwick. SEast, 1 10. And if thegoods 
were taken in the testator's life-tiroe^ 
and kept to the time of his death, al- 
though not used until after, the execu- 
tor may declare of a trover and conver- 
sion in the testator's life-time. 1 Str.6a 
Crossier v. Ogkby. 

If trover be brought upon thepofoes- 
sion of an intestate, the defendant, it is 
said, cannot give in evidence upon 
not guilty, a will and an executor, 
for it must be pleaded ; but if it be 
brought upon the possession of the 
administrator^ the defendant may take 
advantage of it in evidence. So if an 
executor bring trover upon his testator's 
possession, he is not bound upon the 
general issue to prove himself executor, 
but it is otherwise, if he declares upon 
his own possession, [a] 7 Mod. 141. 



[a] That is, if he declares without 
naming himself executor upon his own 
constructive possession : for if he were 
actually possessed of the property be- 
fore It came to the hands of the defend- 
ant, he need not show his title in order 
to establish aprimdjacie case. The rea- 
sopi why he need not prove himself ex- 
ecutorwherehe declares on his testator's 
possession is, because he necessarily 
describes himself as executor, and makes 
profert of the letters testamentary, 
which are admitted by the general issue. 
See ante, vol. i. p. 275. n. [c]. 2 M. & 
S. 553. Thynne v. Protheroe. 3 Taunt. 
113. Hunt, v Stevens. So the assignees 



of a bankrupt, who have never had ac- 
tual possession, may declare either on 
the possession of the bankrupt, or on 
their own constructive possession. And 
in general, it is advisable to insert in 
the declaration counts in each form; 
iTur where the assignees of two partners, 
bankrupts, declared on the possession of 
the bankrupts only, and it appeared in 
evidence that the greater part of the 
goods in question belonged to one of the 
partpers only before the commence- 
ment of the partnership, and ha^ never 
been brought into the partnership fund, 
and that^ the residue formed part of the 
joint estate^ Lord Kenyon C. J. held 
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BlainfieU y. Mareh^ per HoU C. J. will lie ; that is, where Uiey are taken 

S. C. 2 Ld. Raym. 824. 1 Salk. 285. wrongfully, trmter will also lie ; for one 

Holt» 44. may qualify but not increase A torU Cro. 

Whenever ^eipMf for taking goocb E]iz»824?. Bishop v» Moniague. S.C. 



that the plaintiffs could recover the re- 
sidue only ; whereas, if there had been 
a count on the possession of the as- 
signess, as it was a joint commission, 
and the assignment under such commis- 
sion passes both joint and separate ef- 
fects, the whole might have been reco« 
▼ered ; Cock v. Tunno, MS. cited in 
Selwyn's Ni. Pri. 1316.; and there 
would not have been any misjoinder, 
mnce the plaintiffs would have described 
themselves as assignees of both partners 
in the count on their own possession, 
which they might well do, although the 
property was separate, the commission 
being joint. However, assignees under 
a joint commission, when suing for a 
separate demand^ are not obliged to de- 
scribe themselves as assignees of all the 
bankrupts ; it is sufficient if they de- 
scribe themselves as assignees of those 
bankrupts for whose separate demands 
theyaue. 15£ast»428. ScoHv.Franldin. 
5 Cainpb.d99. Skmekouse v. De Siha. 
2 Stark. 17. Harvey ▼• Morgan. But 
where the commissions are separate^ 
and the same persons appointed assig- 
nees under each, although they may 
declare for a joint demand, due to all 
or any number of the bankrupts, de- 
scribing themselves as assignees of those 
bankrupto; 15 East, 428. Scoit ▼. 
Franklin ; 3 T. R. 779. Streaijidd v. 
HaUiday ; yet they cannot declare in 
the same declaration for separate .de- 
mands due to each bankrupt, nor for 
joint demands, and also separate de- 
mands. 8 T. R. 433. Hancock v. Hay- 
toootL Nor, as it should seem, could 
they if the commission were joint, not- 
withstanding what is thrown out in 
3 Bos. k PulL 469. JSmiik v. Goddard; 
Ut the assignees are in no better situ- 



ation than the bankrupts would have 
been if solvent, and the bankrupts must^ 
undoubtedly, have brought separate 
actions. The suggestion of Lord Ken* 
yon C. J. as to a second count in the 
above case of Cocit v. Tlunno, is not repug- 
nant to this principle, because that count 
would have been grounded on the pro- 
perty which passed by the assignment 
to the assignees of both the bankrupts : 
whereas the other cases in this note are 
grounded on contracts made by the 
bankrupts^ and therefore it necessarily 
appears by the declaration, that the 
causes of action are separate : and it is 
apprehended, that even in. trover by 
assignees, a count on the possession of 
one bankrupt, and another on the pos- 
session of the other bankrupt, would 
be a misjoinder. That the assignees 
are in the same situation as to joint or 
separate property that the bankrupts 
would have been, is clear from the case 
ciJervis v. Tayleur^ 3 B. & A. 557.f 
where it was held that the assignees 
under a joint commission against A.. 
tenant for life, and B. tenant in ^il, 
took by the bargain and sale of the 
commissioners only an estate for the 
life of A., with a base fee in remainder ; 
that is, oply such estates as A. and B. 
could separately have conveyed by fine ; 
for the separate creditors of A. had a 
right to the value of his life estate, 
and the separate creditors of B. to the 
value of his estate tail in remiinder. 
Where there are separate commissions 
against several partners, and different 
assignees under each commission, in 
declaring for a joint debt the assignees 
must not describe themselves as joint 
assignees, but as assignees of each 
bankrupt respectively. 2 B. Moore, 3. 
L 3 
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Cro. Jac. 50. Sir T. Raym. 472. Put 
Sm Ravoiteme. 1 Burr. 31. Cooper v. 
ChUty [&]• And if the whole rights 
and merits of the case have been dis« 
cussed and determined in one action, 
the judgment in it may be pleaded in 
bar to the other. Cro. Car. 35. Lacon 
y. Barnard. Cro. J^Ii?. 668. Ferrers v. 
Arden. 2 Vent 169, Lechmere v. Top- 
lady. But the cooverse of the propo- 
sition does i)ot hold* fer trorer may 
often be brought where trespass can- 
not ; as where goods are lent, or deli- 
vered to another to keept and be r^* 
fuses to return them on demands trespass 
does not lie, but the prpper remedy 
is trover. Sir J. I^tyQS. 472. 2 Vent. 
7.0. So vbei^ tjbe taking is lawful, or at 
leas^ excuseaUe, treqpas^ cannot be supr 
ported, but the owner must bring trover. 
Thus where .pne G. on the 5th December 
1753 olftaix^ judgqaent against J. and 
qn t^e saipe clay took out execMtion, 
and J.'s goods were seized under it; 
on thp f th J. committed an act of bipil^- 



ruptcy, and on the 8th a cominission 
was taken out against him and an assigo* 
ment executed, and afterwards on the 
28th the sheriff sold the goods ; it was 
held, that the seizing of the goods be- 
fore the commission and assignment 
was excuseable, and the sheriff was not 
a trespasser by relation; but the sale 
after die commission and assignment 
was a conversion, and subjected the 
sheriff to an action of trover at the suit 
of the assignees of J. 1 Bur. 20. Cooper 
V. ChUty. And the same point has been 
recognized and confirmed in a subse- 
quent case, where it was held that tres-. 
pass would not lie, but the assignees 
should have brought an action of trover, 
1 Term. Rep. 475. SmUh v. MiUes. If 
the plaintiff should by mbtake bring, 
trespass instead of trover, and judg- 
ment be given against him for that 
reason, it seems the defendant cannot 
plead it in bar to an action of trover 
brought afterwards against him. Cro. 
E)iz. 668. Ferrers v. Arden^ Crp. Car. 



Ray v. Davis. And assignees under a 
jeittt commission against A. andB., who 
have committed acts of bankruptcy at 
different times, cannot recover money 
received by the defendant during the 
interval of the acts of bankruptcy, 
either as money had and received to 
the u«ie of the bankrupts, or to the 
use of the assignees. 2 B. Moore, 122. 
Hogg V. Bridges, in this case the 
.action was for money levied under an 
execution against A. and B., and there- 
fore it was necessary to establish an act 
/of bankruptcy committed by B. prior 
to the levy, in order to ground the 
action as &r as B.'s share was con- 
cerned ; but if the action had been for 
a debt accruing due to the partnership 
in Ae ipUprd between the acts of bank- 
ruptcy, no doubt ihe joint assignees 
might have recovered, declaring 00 a 
promise made to them, as assignees of 
A.y imd also to B. before his bank- 



ruptcy. And although it was said in 
this case that A.'s separate moiety 
could not be recovered by the assig- 
nees under this joint commission, yet 
it is apprehended that this arose from 
the form of the action, which describes 
the plaintifis as assignees of A. and B. ; 
for undoubtedly the assignees of A. and 
B. under a joint commission may recover 
in an action ex contractu a demand due 
to A. only, but then they must describe 
themselves as assignees of A. only. See 
the cases above in this note. 

[b] S.P, 6T.R.298. Shipwid v. 
Blanckard^ in which it was held that 
trover would lie for goods taken under a 
ynrongfid distress, but it will not lie for 
goods irregularly sold under a distress, 
the statue 1 1 Geo. 2. c. 19. s. 19. having 
declared that no person should be con- 
sidered as a trespasser ab initio for any 
thmg irregularly done under a distress.: 
1 H. Bl. 13. fVallace v. King. 
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35. LacoM V. Barnard, 1 Vent. 1699 
J 70. Lechtnere v. Toplady. Sir T* 
Rayou 472. Pw^ v. lla'wsteme. Gilb. 
Law of Evid. 266, 267. 
. (2) That case was this: The sheriff 
of C. returned to a writ o^jierijacias 
that he had taken goods to the value^ 
for which he had not found buyers; 
whereupon a venditioni exponas issued 
returnable on the morrow of the Ascen* 
sion^ at which day the sheriff returned 
that the goods were taken by his pre- 
^lecessor, therefore he could not expose 
-the goods to sale ; wherefore a ditirin- 
gas nuper vicecomilem was awarded that 
the Jate sheriff should expose the goods 
ip sale, and deliver the monies arising 
therefrom to the new sheriff, that he 
might have them before the justices 
here on the octave of the Holif Trinity 
to render to the plaintiff for his debt 
and damages aforesaid. S. C. Fitz. 
Process, 99. Bro. Retome de briefe, 
15. Execution 11. Process, 15. Hence 
it appears, that the sheriff after he is 
oiit of office is compellable to sell the 
goods which he seized under the exe- 
cution ; for the same sheriff who begins 
an execution must end it ; and the </m- 
iringas nuper vicecomitem does not give 
him an authority to sellj but obliges 
him to do that which he has a power to 
do. 1 Roll. Abr. 893. (B). pi. 2. 
1 Salk. 323. Clerk v. Withers. 6 Mod. 
299. 2 Ld. Raym. 1074, 1075. S. C. 
The student will perhaps better under- 
stand the nature of the writ of distrin* 
gas nuper vicecomitem^ by seeing the 
form of it : " George the third, to the 
<* sheriff of S. greeting : We command 
" you, that you distrain £• F. late she- 
^* riff of your county by all his lands 
" and chattels in your bailiwicl^, so that 
** neither he, nor any one by him, do 
*' lay hands on the same, until you have 
** another command from us in that be- 
^* half, and -that you answer us for the 
^* jssues of the same ; so that he expose 



M to sale those goods and chattels which 
'* were of C. D. in your bailiwick, to 
\* the value of L which lately 

" in our court before us (before our jus* 
" tices at Westminster if in C. B.) were 
" adjudged to A. B. for his damages 
*' which he had sustained, as well on 
'* occasion of not performing certain 
** promises and undertakings then lately 
'< made by the said C. D. to the said 
" A. B. as for his costs and charges by 
<' him about his suit in that behalf exr 
** pended, whereof the said C. D. is 
** convicted* as appears to us of record; 
'* and which goods and chattels he 
** lately took by. virtue of our writ, and 
'* which remain ia his hands unsold for 
*' want pf buyers as the said late'sheriff 
'' returned to us (to our said justices, 
'< C.'B.) at Westminster at the, return 
« day of the writ aforesaid, and have 
** that money before us (before our 
'* justices) at Westminster^ on . 
** next aft0r (on the morrow of 

" AUSoub) to render to the said A.B» ^ 
<* for his damagies aforesaid* and have 
** there then this wxit. Witness, &c.«' 
See Rasu 164. a* where the recovery 
was in deb^ in tbe C* B. and Thesau, 
Brev. 90. from .which the above prece- 
dent is taken. The first step is to call 
upon the old sheriff to return the writ ; 
which by tlie statute 20 Geo. 2. c. 37. 
he must be required to do within six 
months after the expiration of his office, 
and which months are construed to be 
lunar months, and the day on which he 
goes out of office is reckoned as one. 
DQugl.463. The King v. Adderlei/. And 
if he has seized to the value, but not 
sold, (which is the supposition,) he will 
return that fact, and also that the goods 
remain unsold for want of buyers; it 
being a good return, because the law 
gives tbe sheriff a convenient time to 
sell ; but. he charges himself by it to the 
value returned by him. Next issues 
the writ of distringas, biit the sheriff 
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cannot make the same return to it aA 
to ^e Jieri Jacias, for he most not 
always keep the goods in his hands for 
want of buyers, therefore he is bound 
to sell, and pay the money under the 
penalty of forfeiting issues to the amount 
of the debt. 6 Mod. 295« Clerk v. 
Withers, [c] 

If the sheri£P makes the same return, 
and continues in office^ the plaintiff may 
■ue out a writ of venditioni exponas to 
compel the sheriff to sell; though he 
may sell without, for the writ does not 
give him an authority to do so, but is 
only to quicken him to do his duty. 
6 Mod. 298. Clerk v. Withers. The 
form of the writ will best explain the 
nature of it : ** George, &c. to the she- 
'< riff of S. greeting : Whereas by our 
** writ, we lately commanded you that 
** of the goods and chattels, &c. (here 
*' recite ihe fieri Jacias to the end) and 
'' you at that day returned to us (our 
'** justices in C. B.) at Westminster afore- 
** said, that by virtue of the said writ to 
<< you directed, you had taken goo^ 
*^ and chattels of the said* D. to the 
'< the value of the damages (or debt 
*' and diunages) aforesaid, which said 
^* goods and chattels remain in your 
<* hands unsold for want of buyers ; 
** therefore we, being desirous that the 
** said A. B. should be satisfied his 



^ damages (or debt and damages) afore- 
'^ said, command you that you sell or 
<< cause to be sold the goods and chat- 
** tels of the said C. D. by you in form 
" aforesaid taken, and every part there- 
*' of, for the best price that can be 
*' got for the same, and at least for the 
** damages (or debt and damages) afore- 
*' said, and have the money arising from 
^< such sale before us (our justices, C. 
*' B.) at Westminster on 
^< next after (on the morrow 

« of AU Souls C. B.) to render to the 
** said A. B. for his damages (or debt 
<' and damages) aforesaid, and have 
<' there then this writ. Witness, &cJ* 
If the goods are not taken to the value 
of the whole debt, the plaintiff may 
have a venditioni exponas for part, and 
B fieri Jacias for the residue in the same 
writ. See the form in Thes* Brev. S05. 
If the sheriff does not pay the money at 
the return of the writ, the plaintiff may 
sue out a distringas against him directed 
to the coroners, and in case be do not 
sell between the teste and return of the 
distringas, he will forfeit issues lo the 
amount of the debt. 6 Mod. dOO. Clerk 
V. Withers. 

(S) See also 1 Roll. Abr. g93. (B.) 
pi. 2.; but Lord Hale in MUdmay v. 
Smith, post. 345. says, the number of 
the roll was 618. 



[c] But the court of C. B. refused to 
grant an attachment against the sheriff 
for returning to a venditioni exponas 
that part of the goods seized remained 
in his hands for want of purchasers. 
1 Bos. & Pull. S59. Leander v. Davis. 
And if the plaintiff consent to the she- 
riff's abstaining from selling the goods, 
even if it be at the request of the she- 
riff, and the sheriff go out of office, he 
cannot afterwards have a distringas 
against him. 3 B. & A 204. Ruston v. 



Hatfidd. 1 Chitty*8 Rep. 613. S.C. 
Where the plaintiff lies by and omits 
to sue out a venditioni exponas, and the 
sheriff, after returning to thefi.Ja. that 
he has seized goods which remain in his 
hands for want of buyers, delivers them 
over to the assignees of the defendant 
who has become bankrupt, and goes 
out of office, the plaintiff cannot have a 
distringas, but is left to his remedy by 
action. 15 East, 78. Clutterbuci r, 
Jones* 
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Fowell versus Forrest. Case 6, 

Easter, n Car. II. R^s. RoL 450. 

DEBT on bond, dated the 8th of April in the 16th year 
of the reign of the present king ; the defendant, after 
oyer of the condition, pleads, that after the making of the 
bond, to wit, on the same day and year, the plaintiiSr by his 
deed of defeasance (1), here in court shewn, promised and 
engaged that if he should not produce witnesses, before the 
last day of June then next coming, to prove that the money 
mentioned in the condition was a true debt, and that the de- 



In debt on 
bond, the de- 
fendmt plods 
adefeannoe 
made after] tiie 
plea held ni; it 
ihouldhav* 
been made at 
the tame liW— 
But this does 
notaaem tobe 
law. 



(1) A defeasance is an instrument 
whidi defeats the force or operation of 
some other deed or estate ; and that 
which in the same deed is called a con* 
dition, in another deed is a defeasance. 
Com, Dig. Defeasance. (A.) As where 
a man by deed grants that, upon pay- 
ment of a less sum on a particular day, 
an obligation, recognizance, statute, Sec 
shall be yoid. Cro. Eliz. 623. Hodg^ v. 
Smith* Every defeasance must contain 
proper words, as that the thing shall he 
void. 3 Salk. 575. Laof v. Kynaston* 
Willes's Rep. 108. Trevett v. Aggae; 
but a letter of licence that the obligor 
shall not be sued amounts to a defeasance. 
Cbx^. ^. Ayl^e y. Scrimpshire. And 
the defeasance must be by matter as 
high as the instrument to be defeated; 
therefore where, in debt on bond con- 
ditioned for payment of 20^. on a cer- 
tain day, the defendant pleaded, that 
before the day the plainti^ on account 
of a trespass committed by his cattle 
on the defendant's lands, gave him a 
further day of payment, the plea was 
held bad on demurrer, because an agree- 
ment by parol cannot dispense with a 



deed. Cro. Eliz. 697. Ha^ifordy. An- 
drews* S. C. Moor, 573. [a] So where, 
to debt on bond conditioned for pay- 
ment of money on a certain day, the 
defendant pleaded that the plaintiff |7er 
scriptum suum sub manu sud signat* 
agreed to give time to a future day, the 
plea was held insufficient on a general 
demurrer, for the words scriptum sub 
manu sud signalf do not imply a deed. 
3. Lev. 2S4. Blemerhasset v. Pierson, 
See 1 Saund. 291. Cabdl v. taughan^ 
note (1). So where, in covenant for 
non-payment of money, the defendant 
pleaded a discharge in nature of a re* 
lease ^ithoui deedt the plea on demurrer 
was adjudged to be ill. 2 Wils. 376. 
Rogers v. Payne. Also where a lease 
contained a proviso that the lessee 
should not let without leave in writing 
on pain of forfeiture, 9l parol licence was 
held not to discharge the lessee from 
the proviso. 2 Term Rep. 425. Roe v. 
Harrison. S. P. Cowp. 47. Mease v. 
Mease. 3 Term Rep. 590. 592. LiUler v. 
HoUandf and Bronm v. Goodman, there 
cited, note (b). [bi] 
A release to one of several obligorst 



[a] 8. P. 1 B. Moore, 858. Thomson 
V. BrowL 5 B. & A. 1S7« Davef ▼. 
Prend^grass* 8 Price 467. Buheelt* 
JmroUL 



[i] See ante, vol. i. 287 c. notes 
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FowELL V. fendant before the making of the bond promised to pay it, then 

Forrest.^ the bond should be void, &c. and avers, that the plaintiff did 

[ 48 1 °^^ produce any witnesses to make such proof as aforesaid; 

to which the plaintiff demurred, and judgment was given for 



whether they are bound jointly, or 
jointly and severally, discharges the 
others, and may be pleaded in bar by 
all. 2 Roll. Abr. 412. (6.) pi. 4, 5. 
2 Salk. 574. Clayton v. Kynaston. So 
where the obligee covenants not to sue 
the obligor at all, he may plead it as 
a release to avoid a circuity of action. 
Cro. Eliz. 623. Hodges v. Smith. 1 
Term Rep. 446. Smith v. Mapleback, 
perBuUer J. 8 Term. Rep. 486. Burgh 
V; Preston. If the obligee covenants not 
to sue -die obligor ^r a certain time, it 
does not amount to a defeasance, nor 
can it be pleaded as such, but is a co- 
venant only, for a breach of which the 
obligor may bring his action. Cartb. 
6S. Ayl(^e v. Scrimpshire. 1 Show. 46. 
Comber. 12S, 124. 2 Salk. 573. S. C. 
But where a bond was conditioned that 
the obligor should indemnify the ob- 
ligee from all sums he shotdd pay on 
the obl]gor*8 account, and before the 
bond was executed, a memorandum 
was indorsed on it, which was part of 
the condition, that the obligee undertook 
not to sue upon the bond until after 
the obligor's death, it was held that 
the bond was not payable by the ob- 
ligor himself, but only by his repre- 
sentatives after his death ; for the me- 
morandum being part of the condition, 
differs it from the preceding case, 



where the agreement was a collateral 
one in a different deed. 8 Terra Rep. 
483. Burgh v. Preston. So where two 
are bound jointly and severally, and the 
obligee covenants with one of the ob- 
ligors only not to sue him, it does not 
amount to a release, but is a covenant 
only, and the obligee may still sue the 
other obligor. 2 Salk. 575. Lacy v. 
Kynaston. 12 Mod. 551. 2 Lord Ray m. 
959. S. C. And the same point was 
determined in 8 Term Rep. 168. Dean 
V. Newhall, in which the court held, 
upon the authority of Lacy v. Kynaston^ 
that where an obligee covenanted not to 
sue one of two joint and several obligors, 
and if he did the deed of covenant 
might be pleaded in bar, he might still 
sue the other obligor, [c] 

A condition or defeasance, being in 
favour of the obligor, conusor, &c. must 
be strictly performed ; therefore if there 
be a condition or defeasance to make 
the obligation, recognizance, &c. void, 
on payment of a certain sum on a par- 
ticular day, the obligor or conusor must 
pay or tender the money on ox before 
the day; but the plea of payment must 
in form state it to have been made on 
the day. Cro. Eliz. 142. Bond v. Rich* 
ardson, Cro. Jac. 484. Holmes y. Brocket. 
3 T. R. 601. Sturdy v. Amaud. Willes, 
586. Dykev. Sweeting [d] ; but where 



[c] S. P. 6 Taunt. 289. Hutton v. 
Eyre. 1 Marsh. 603. S. C. 

The general words of a release, as of 
any other deed, may be restrained by a 
particular recital or other part of the 
same instrument 4 M. Sc S. 423. Payler 
v. Homersham* 2 Brod. & Bing. 38. 
SoUeyv. Forbes. 



[d] The reason is, that if the plea sute 
a payment be/ore the day and issue be 
taken thereon and found for the plain-, 
tiff, yet he cannot have judgment ; for 
the issue is immaterial, since notwith- 
standing this verdict payment might 
have been made on the day ; but if the 
issue had been found for tlie defeHd^iot, 
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die plaintiff by Twjfsden justice^ Bainsfardand Marion jnsAcea 
being silent^ and Kelynge chief justice absent, on this point 
only, that the defeasance being pleaded to be made after the 
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it is to be yoid on payment of the 
money on or i^/^^re such a day> the plea 
may state payment before the day» and 
the plaintiff may reply that it was not 
paid at the particular day mentioned in 
.the plea, nor at any time before or afUr 
fhat day [«], which will bring the point 
to the proper issue, whether the money 
has ever been paid at all or not ; but 
he must by no means demur ; the dis- 
tinction being, that where the money is 
payable by the condition at a particular 
day, the defendant must plead payment 
at tl^e day, but where it is at or before 
th.e day, it is otherwise. 2 Bur. 944. 
Fletcher v. Hennington. Willes's Rep. 
.587* n. (a.) And it will be a good bar 
without an acquittance under seal. Co. 
Litt. 212. b. Cro. Eliz. 828. Earl of 
Huntingdon ▼. HaU. 2 Salk. 508. Mierle 
T. Make. And in pleading a tender ac- 
cording to a defeasance in another deedf 
it is not necessary either to plead that 
the defendant has always been and still 
is ready to pay^ or bring the money into 
jcourt ; but it is sufficient to plead that 
on the day he tendered; but if the defea- 
sance be in the same deed it is otherwise. 
Willes*s Rep. 107. Trevett v. Aggas. 
Formerly payment after the day could 
Bot be pleaded without an acquittance 



by deed. 5 Rep. 48. Nichols case. 
S. C. Cro. Eliz. ^S. Moor, 692. Gilb. 
H. C. P. 140. 8d edit. However by 
statute 4 Ann. c. 16. s. 12. it is enacted, 
that *' in debt on a single bill, or debt 
'' or scire facias on a judgment, if the 
** defendant has paid the money, the 
*< payment may be pleaded in bar 
*^ of the action or suit ; and in debt 
« upon bond, which has a condition or 
** defeasance to make void the same 
*< upon payment of a less sum at a cer« 
*' tarn diay or place, if the obligor, his 
'* heirs, executors or administrators 
*' have, before this action brought, paid 
** to the obligee, his executors or ad- 
** ministrators the principal and interest 
« due by the defeasance or condition, 
« though such payment was not made 
** strictly according to the condition or 
** defeasance, yet it may nevertheless be 
*' pleaded in bar of the action, and shall 
*' be as. effectual a bar thereof, as if the 
'* money had been paid at the day and 
<* place according to the condition or 
« defeasance, and had been so pleaded ;'* 
so that it IS now become a common plea 
that the defendant paid the money aifler 
the day, and before the action, accord- 
ing to the statute. [/] 



it would probably be cured by the ver- 
dict. Whether the condition of the 
bond be for payment on a particular 
day, ox on or beforeibaX day, if the plea 
state a payment on the day, the repli- 
cation may simply deny it ; for evidence 
of payment bejfore the day will support 
the issue on the part of the defendant ; 
8 T. R. 801. Sturdy ▼• Amaud^ per 
Butter J. ; and thereiPore if the issue be 
/bund for the plaintiff the verdict, b 



fact negatives a payment on or before 
the day. 

[e\ Or perhaps more correctly, ** nor 
at any time on or before the said 
day of " (the day men- 

tioned in the condition of the bond.) 

[/] But he cannot plead that he <«a- 
dered the money after the day. 1 Esp, 
110. Dtron v. Parhes. 10 Mod. 28. 
Player v. Bandy. 



is a Fowell versus Forrest. 

Powell v. bond, could not avoid it; but in order to avoid it, the defea- 
^ FoRiiBflT. ^ gance ought to liave been made at the same time^ or at the 
' same instant with the bond ; and not having been made at that- 

time, but after, it was not sufficient to be pleaded in bar of the 
bond ; and judgment was pronounced by Txx^sden^ with a 
m5f , &C. ; but Saunders of counsel with the defendant prayed 
anoAer day, whereupon in Jurcre he gave judgment ab- 
A bondjudg- solutely, without giving any fiirther day. And I think with- 
v^bTd^fei^ out much consideration, for the law is clear, that a bond, 
by A defeaaance judgment, or Statute, may be defeated by a defeasance made 
4ay. Q«?l^. after, as is the common and usual practice. Co. Lit 207. a. 
«2S. VHWii* 236. b. 257. a. Cro. Eliz. 755. (•) ; for a defeasance is only 
In a feoffinent ^ conditional release, and a release is an absolute defeasance, 
the coDditi*n and the difference is between a thing vested^ and a thing or- 
^^ ^ ecutartf: as in the feoffment of lands, the condition must be 
in another exc- contained in the same diarter of feoflment, or in another 
M^^e^ deed sealed at the same time with the charter of feoffment, 
otherwise the condition is void; because in a fec^ment 
the estate in the land is vested and executed in the feoffee ; 
but a bond or judgment is only executory, and may be re- 
leased or defeatol at any time by a deed sealed, although it 
be not sealed at the same time with the bond or judgment. 
And this is clear law without any doubt or ambigaiQr, although 
the court on a sudden erroneously mistook it, and gave judg^ 
ment as before (2). 

(2) An obligation, &c. may be de- condition is broken, as well as before, 
feated by a defeasance made after the Garth. 64* Ayhffe v. Scrimpskire. 



Case 7. Trethewy against Ackland } and Green against the 

Same. 

&C. 1 Mod.3s. ASSUMPSIT; the plaintiff dedares i^amst the defendant 

s^i Ler ** administratrix of Henry Ashmood^ upon an indebitatus 

38i.*Jefleria assumpsitj by the intestate, to the plaintiff in 418/. for cloaths 

Ix ^^^ ta? ro*^^® *^"d delivered to the intestate in his life time by the 

sereral jud^- plaintifl^ who is a taylor; the defendant pleads in bar, that 

^^thLy in ®°® William Clifton heretofore recovered a judgment in the 

hUrepUcatiim courtof king's bench for 1202. debt, and 465. costs of suit^ 

^, OT*""^ against the defendant as administmtrix of the intestate {*\ 

* \ ^9j And further pleads another judgment obtained in the Mune 

3 
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court by one Nicholas Wood, against the same defoidiuit, ds Tbethewy 
administratrix, &c. for 190/. debt, and 51s. costs of suit; j^^^.^.^^d 
(both which judgments appear to be on simple contract and Green o. 
not on specidty,) and the defendant further avers, that the the Same. 
several debts at the time of the death of the intestate, and also ^JJ^T^JJI"^^. 
at the time of the giving of the said several judgments, were ed. Andiihe 
Just and true debts, and that Uie several judgments are yet in ^JJ^u^Ji^J^^ 
full force and not satisfied ; she further says, that she has no by fraud, he 
assets beyond those judgments, &c. and prays judgment of ^^f^udg^ 
the action, 8cc. The pkintifF replies, that he ought not to nOiy.ortnTene 
be barred, because as to the judgment of Clifton^ the plainti£f ^^^^"^ 
isays, '* that the said judgment was had and obtained by 
^< fraud and covin between the said WiUiam Cl^on and the 
*^ said Margaret Ackktnd (the defendant) then first had, to de^ 
^< finud him (the plainti£F) and the other creditors of the said 
•*' Henry Ashwood of their true and just debts ; without this 
*^ that the said sum of 120/. (being the debt recovered by 
<' Clifton) was due to the said William Clifton at the time 
^' the said judgment was obtained, in manner and form as 
** the said Margaret (the defendant) has above thereof in 
'^ pleading alleged : and this he is ready to verify ; wherefore 
<^ he prays judgment, and his said damages to be adjudged 
<* to him." And as to the judgment of Wood^ the plaintiflT 
replies the same matter {mutatis mutandis) as before ; where- 
upon the defendant demurs in law specially, and shews for 
cause, *' that the plea above in replying pleaded is double, and 
" contains two matters, any one of which by itself was alone 
** sufficient to maintain the said action, and also that the so- 
*^ vend traverses aforesaid ougljt to be omitted out of the said 
'^ plea, &c." And it was moved for the defendant, that the 
plaintifp's replication was clearly double, because when the 
plaintiflT by his replication, admitting it to be good, had 
avoided Clifton*s judgment, he will have a general judgment, 
against the defendant de bonis intestatoris without more, and 
so it is if he avoids fFMxfs judgment ; if then the plaintiflT will 
recover by the avoidance of any one of the judgments, he 
' OQght not to perplex the court with two matters to enveigle 
the judgment of the court For suppose two issues should be 
joined upon the two several traverses in the plaintiflfs replica- 
tion, and one should be found for the plaintiflT, and the other 
for the defendant, for whom shall judgment be given, for 
the plabtiflTor for the defendant ? But if issue be joined upon 
one only, there will be no such inconvenience; and if the 
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Trethewt defendant's plea be bad or fiilse in part, it shall be wholly 
^' V^' A ^^ °^^^^ (^)> ^^^ ^^ plaintiff shall have his judgment ge*- 
Green f. ^nerally as aforesaid; and therefore it was concluded that 
the Same, the replication was double, and the defendant having de* 
^^ ^ murred specially thereto, judgment ought to be given for him; 

■'J Sed turn allocatur; for the court overruled it without any re- 
gard to the objection, as they had done oftentimes before t 
however, with great submission, it is an anomalous case, and 
against the rules of law which condemn double pleading ; 
but it has been allowed in this particular case several times, 
and so is Turner's case, 8 Rep. 132, 133., and Meriel Tre^ 
shanCs case, 9 Rep. 108. (2). In the next place it was moved 
for the defendant, that the traverses in the replication oiight 
to be omitted, and that the plaintiff should have relied only 
upon the fraud pleaded by him in his inducement, and issue 
ought to be joined upon it, and not whether the money was 
due at the time of the judgments. For if issue should be 
joined on die last averment, it might be mischievous to the 
defendant : for perhaps a small sum may have been paid by 
the intestate in his life time, of which the defendant had 
not any notice; in which case the whole issue would be 
found against the defendant, although there ' was no fraud 
or covin in him, and notwithstanding there was but one 
penny only deficient in the whole sum contained in the 
judgments, which would be inconvenient and mischievous 
to the defendant. But on the other hand there will be nc^ 
mischief or inconvenience to the plainti£^ if issue be joined 
on the fraud ; for if it appear in evidence that the defendant 
has confessed those judgments where no money was due, 
or that the judgments were for a greater sum than was due, 
of which the defendant was conusant, it is full evidence of 
fraud and covin, and the verdict ought to be found accord- 
ingly, and so the true merits of the cause would be tried on 
both sides. And as a proof that the issue ought to be found 
upon the fraud generally, and not upon the special matter, 
Beaumonfs case, in Latch's Rep. 111. was cited, where it is 
so adjudged. Sed nan allocatur; for by the court the plaintiff 
may traverse the special matter or rely on the fraud generally 
at his election, and either way is good (S): and judgment 

(1) See 1 Saund. 28. Earl of Man- Raym. 263. Ashton v. Sherman. S. C. 
ckeiter v. Vale, and note (3.) 1 Salk.,298. 

(2) See 1 Saund. 337. Hancocke v. (3) This resolution id cited and re- 
Fromd; and 387*. n6te(20 1 Ld. cognized in Com. Dig. Pleader (2D. 9).. 
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without any hesitation ieas given for the plaintiff, that the 
replication was good. Note, in Easter the 18th of the pre- 
sent king, between Norton and Lady Harvey, executrix of Sir 
Job Haroey (♦), it was adjudged m this court, that where 
the defendant, in bar to an action of debt upon bond, had 
pleaded several judgments for large sums obtained against 
the testator, and among the rest had pleaded a judgment 
recovered against the testator and one Erasmus Haro^, but 
did not aver that Erasmus died before the testator, so that it 
did not appear that the defendant was liable to that judg- 
ment (t), and therefore the plea was insufficient in that part; 
and although she averred that she had assets only to a small 
sum, yet for this defect the plea was adjudged insufficient, and 
ba<l in the whole, and judgment given against the defendant 
de bonis iestatons generally, and all the judgments, which were 
well pleaded, set aside ; and the juci^ment was afterwards 
affirmed in the exchequer chamber (4) ; the roll whereof is in 
K.B.Trin. 17 Charles 2. RoL 13*. 
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It seems however doubtful whether the 
traverse is good ; for in addition to the 
objection above taken by the reporter, 
it may further be observed, that it is 
not necessary for an executor who 
pleads an outstanding judgment to aver 
that the debt, for which the judgment 
has been had, was a true and just debt ; 
see 1 Saund. SSO. Hancocke v. Profwdy 
note (4f. ) and the authorities there cited; 
if it be not so, the plaintiff may reply 
that the judgment was obtained or kept 
on foot by fraud, I Str. 410. WUUams 
V. Fovoler; which the defendant is 
bound to traverse in his rejoinder. Sir 
W. Jones, 92. Veale v. Gatesdon. 1 Ld. 
Raym. 678. Parker v. Atfield ; and see 
1 Saund. 3S4. Hancocke V. Proxtfd, 
n6te (9.) So that the plaintiff may on 
this issue give in evidence either that the 
debt is not a just one, or that less is due 
than the sum for which the judgment 
has been given. It is true that in Green 
V. WUcocks, Cro. Eliz. (462.) it was held 
that the plaintiff could not, to a judg- 
ment pleaded by an executor, reply 
that it was obtained by fraud and covin, 



and rely upon it, but must also traverse 
that the judgment was for a just debt. 
That case is in some measure over-ruled 
by the present, the court here saying 
that the plaintiff may* either rely on the 
fraud, or travene the debt at his elec- 
tion. But in 1 Lutw. 662. Robinson v. 
Corbetty it was said by Powell J. and 
which has been adopted ever since, 
that the plaintiff cannot insist upon any 
thing hut ihefraudj and that the opinion 
in Green v. WUcocks had been a long 
time exploded, and there was no need 
to plead that the judgment was for a 
true debt. 

The traverse seems to be an imma- 
terial one on another ground, which is, 
that it is added after a confession and 
avcMdance. It has already been shewn 
that a traverse of a matter which has 
already been sufficiently confessed and 
avoided, is impertinent and superfluous. 
1 Saund. 2S. Benntit v. Filkins, note (2). 
209. Salmon v. Smith, note (8). 
Here the judgment is confessed and 
avoided by the allegation that it was 
obtained' by fraud, it being held that 
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tbe plaintiff may avoid a judgment had 
against an executor without good cause 
and by covin, by replying that it was 
so obtained, and relying upon it ; but 
if it be had for a true debt^ though by 
covin to defeat the plaintiff, he cannot 
avoid the judgment. Sir W. Jones, 91 » 
92. Veale v. Gatesdon^ 1 and 2 resolu- 
tion. For it has been adjudged, that 
the defendant the. executor may con- 
fess a judgment to a creditor in equal 
degree with the plaintiff, pending the 
action, and plead it in bar ; and though 
it be done for the express purpose of 
depriving the plaintiff of the debt it is 
good both in law and equity. 1 P. Will. 
295. Waring v. Danvers, S. P. Cas. 
Temp. Talb. 225. Morice v. Bank of 
England, [a] Besides which, I have 
not been able to meet with any entry 
either in print or manuscript, where 
such a traverse as the present has been 
added; therefore it seems to be in- 
formal and bad upon a special de- 
murrer. 

(4) See 1 Saund. 337. note (1); but 
If the fact were, that the testator sur- 
vived Eraimu^Harvey^ the Court would 
now in all probability permit the de- 
fendant to amend the plea. 

But although the judgment survives 
as to the personalty, yet it does not as 
to the real .estate : for at common law 
the plaintiff might take the goods of 
the survivor in execution by a Jieri 
facias ; but the plaintiff under the sta- 
tute of Westminster 2d must sue out an 



elegU against the lands of the sorvi^r, 
and also of the heir and tertenants of 
the deceased ; and must sue out a scire 
facias against the survivor, and the heir 
and tertenants of the deceased. For it 
seems that where the lands of several 
are charged with a debt, it shall not lie 
wholly upon the survivor; as if a re- 
cognizance be acknowledged by several, 
the lands of them all are thereby be- 
come chargeable, and execution must 
be equally made, and if one dies, the 
creditor must bring a scire facias against 
his heir and tertenants, and also against 
the survivors ; but it is otherwise where 
the lands are not bound; as if two 
enter into a bond, and one dies before 
judgment, the survivor shall be changed 
alone. 4 Mod. 315. Lampion v. CoiUng' 
'wood. So where judgment in debt was 
had against two, one died, the plaintiff 
brought scire facias against the survivor 
only; the defendant pleaded that the 
other had left lands and an heir upon 
whom they had descended, and de- 
manded judgment if he should be com- 
pelled to answer without the heir being 
warned; to which the plaintiff de- 
murred, and judgment was given that 
the defendant should answer ; for the 
judgment is against the person; and 
although now by the statute of West- 
minster the second, which gives the scire 
facias, and elegit^ he may charge the 
lands and make the judgment real, yet 
it is at his election to proceed against 
the personalty if he will. But if he will 



[a] See ante, vol.i. p.S33 a. note [e]. 
So where a debtor on the very day on 
which a judgment creditor was entitled 
to execution, confessed a judgment to 
.the plaintiff, another creditor, for a just 
.debt, and the plaintiff sued out execu- 
tion first; it was held that the plaintiff 
was entitled to the preference, for 
although the judgment was of covin 
with the defendant, yet it was for a 



just debt and not for the defendant's 
benefit. 5 T. R. 235. HoUnrd v. il»- 
derson. The same point was ruled in 
the case of an assignment to a trustee 
for the benefit of all his creditors made 
by a debtor on purpose to defeat the 
impending execution of a judgment cre- 
ditor. 3 M. & S. 371. Pickstock v. 
Lffster, 
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bke out eKecutioh upon ike real lien^ T- Raym. 2&. S Bac. Abr. 69B. 4 Bac. 

the charge must be equally against both^ Abr. 419. See further for this distinc- 

^d the scire facias against both. But tion between a real and personal execu- 

it was said, that if he brings scire facias tion, that a personal execution survives, 

against both and has judgment upon it, but a real does not. S Rep. 14. Sir 

he may have a feri facias against the William Harbert*B case. 1 Salk. S20. 

survivor only, or an elegit against both. Pennoir v. Brace. Carth. 105. Panton 

I Lev. 80. Sniarte v, Edsun. S. C. Sir v. HaU. 



Posterne against Hanson and Hooker, sheriff of c«ie 8. 
Middlesex. 

TriniQT, 21st of King Charles the 2d. Rol. 465. 

• TLflDDUESEXf to wit, Be it remembered that heretofore ' 

to wit, m Hilary term in the 19th and 20th years of 
the reign of our lord Charles the 2d, now king of England, 
&c. before our said lord the king at Westminster, came 
Thomas Posterne, by John Hawkins his attorney, and brought 
here into the court of our said lord the king then there^ 
his certain hill against Sir Robert Hanson, knt. and Sir William 
Hooker, knt. late sheriiF of the county of Middlesex, in the 
custody of the marshal, &c. of a plea of trespass upon the 
case, and there are pledges of prosecution, to wit, John 
Doe and Richard Roe, which said bill follows in these words^ 
that is to say ; Middlesex, to wit, Thomas Posterne complains 
of SiriZoA^ Hanson, knt and Sir William Hooker, knt. late 
sheriff of the county of Middlesex, being in the custody of die 
marshal of the marahalsea, of our lord the king, before the king 
himself, for this, to wit, that whereas by a certain act made Stat, ss H. tf. 
and provided in the parliament of the lord Henry the 6th, afler ^> ^- 
the conquest, heretofore king of England, holden at Westmin" 
sier in the said county of Middlesex, the 25th day of February 
in the 2Sd year of his reign, it was (among other things) 
enacted by tfie authority of the said parliament, that the 
sheriff, under»sheriff, sheriff's clerk, steward or bailiff of 
franchise, servant or bailiff, or coroner, should not take any 
thing by colour of bis office, by him, nor by any other person 
to his use, of any person for the making pf any return or . 
panel, and for the copy of any panel beyond 4d. ; and that 
the said sheriffs, and all other officers and minlFters aforesaid; 
^should let out of prison all manner of persons by them, op 
Vol. II. Part I. M 
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PoflTBBMI Vm 

Hansom and 
Hooker. 

N.I . 9 



[ 52 J 



M. D. gftve his 
bond to the. 
plaintiff for 



being paidy 



pUinliffittcd 
outabaior 
MWdlfwi 
againit M. D., 



wMdi it setout. 



any of them, arrested) or being in their custody, by ferce of 
any writ, bill or warrant, in any action personal, or by 
cause of indictment of trespass, upon reasonable sureties of 
sufficient persons having sufficient within the counties where 
such persons should be so let to bail or mainprise, to keep 
their days in such places as the said writs, bills or warrants 
should require, as by the said statute (among other things) 
more fully appears ; and it was further enacted by the said 
act (among other things) tiiat if the said sherifis return upon 
any person cepi corpus^ or reddidit sfj that the said sheri& 
should be chargeable to have the bodies of the said persons 
at the days of the returns of the said writs, bills or warrants, 
in such form as they were before the making of the said 
act, as by the said statute (among other tilings) more fiilly ap- 
pears : after the making of which said act, one Michael Drem 
esq. on the 8th day ot^Jugusi in the year of our lonl 1664, 
at Westminster^ in the said county, by the name of Michael 
Drew^ of the Middle Temple^ esq. by his certain writing ob«> 
ligatory, sealed with tiie seal of him the said Michael^ bearing 
date the same day and year, became held and bound to the 
said Thomas Posteme by the name of Thomas Posteme of 
London^ victualler, in 24>0/. of lawful money of England to 
be paid to the said Thomas Postemey when he should be 
thereto required, as by the said writing obligatory more fiiUy 
appears. And whereas also the said 240/. not being paid 
to the said Thomas according to the force, form, and efiect 
of > the said writing obligatory, whereby the said writing ob- 
ligatory became forfeited, he the said Thomas for the exe- 
cution and recovery of his said debt in the said writing obli* 
gatory above mentioned and specified, afterwards, to wit, on 
tiie 27th day ofjulyj in the ISth year of the reign of our 
lord Charles the 2d, now king of England^ prosecuted out of 
the court of our said lord the now king before the king him- 
self called the king's bench (the said court then being at 
Westminster aforesaid in the said county oi Middlesex) a cer- 
tain precept of our said lord tiie king, called a bill of Middle^ 
SOT, against the said Michael Drew^ directed to the said Sir 
Robert Hanson and Sii William Hooker then sheriff of the 
said county of Middlesex^ by whi^h said precept our said lord 
the king commanded the said. Sir Robert Hanson and Sir 
William Hooker^ then sheriff of the said county of Middlesex,. 
that he the said sheriff should take the said Michael if, &c. 
and him safely, &c. so that he should have his body before 
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our said lord the king at Westminster aforesaid, on Tuesday Postbhvb v. 
next, after three weeks of iK. Michael then next following, HAHsoNand 
to answer the said Thomas Posteme of a plea of trespass, i *j 

and (1) also to a bill of him the said Thomas to be exhibited 
against the said Michael for the said 240/. according to the 
custom of the court of our said lord the king before the king 



(1) The clause of ac etiam wm in- 
serted in the bill of Middlesex^ and kt" 
tiiat, in consequence of the statute 
IS Car.2. c.2. s. 2. in order to preserve 
the jurisdiction of the court of king's 
bench over civil causes, where a party 
was to be arrested for above 40/. ; for 
that statute enacts, '' that no person 
** arrested by any sheriff, &c. by force 
** or color of any bailable writ, bill or 
*^ process, issuing out of the courts of 
** king's bench and. common pleas, or 
*' either of them, wherein the certainty 
*< and true cause of action is not expressed 
** particularfyf shall be compelled to 
«< give security, or to enter into a bond 
** with sureties for his appearance, in 
** any penalty or sum of money exceed. 
** ing the sum of 40/. ; but the sheriff, 
** &c, shall let to bail every person by 
** him arrested upon any such writ, bill 
*^ or process, toherein the certainty and 
** true cause qftution is not particularly 
** expressed, upon security in the sum of 
** 40/.and no more, for his appearance." 
We may remember, that the bill of 
Middlesex, or latitat, was framed only 
for actions of trespass and frauds, (see 
ante, p. 1. note (1); therefore regularly 
a defendant could not be arrested and 
holden to bail by virtue thereof for 
breaches of civil contracts. The prac- 
tice however before the statute was, to 
arrest and hold the defendant to bail, 
upon a common bill of Middlesex, or lati- 
tat, for any sum of money without ex- 
pressing the particular cause of action, 
though the sheriff might, if he would, 
have taken a bond of the defendant for 
40/. only for his appearance under the 



statute 23 H. 6. c.9. (see post, 53): 
and this perhaps was the reason why the 
legislature by the before-mentioned sta- 
tute still authorised an arrest for the sum 
of 40/. without expressing the certainty 
and true cause of action, or according 
to the modern phrase, without an ae 
etiam clause in the process by which the 
defendant is arrested. Cro. Jac. 286, 
287. ViUiers v. Hastings. 1 H. Black. 
SIO. Lochnood v. HUl. To remedy 
this mischief, the statute 13 Car. 2. was 
made, and the court of king's bench 
would thereby have been deprived of 
its jurisdiction of arresting and holding 
to bail for a sum exceeding 40/. if the 
officers of the court had not, almost im* 
mediately after the passing of the acty 
hit upon the expedient of inserting in 
their process an ac etiam, or special 
clause, expressing the true cause of ac- 
tion, in addition to the general com- 
plaint of trespass ; the form of which is 
the same with that in this entry. In 
imitation of which, lord chief justice 
North, a few years afterwards, in order 
to save the suitors of his court the trou- 
ble and expence of suiug out special 
originals, directed that, in the common 
pleas, besides the usual complaint of 
breaking the plaintiff's close, a clause 
of ac etiam might also be added to the 
writ of capias containing the true cause 
of action; as, << that the said C. (the 
** defendant) may answer to the plain- 
** tiff of a plea of trespass in breaking 
" his close: and also {ac etiam,) may 
'< answer him according to the custom 
" of the court, in a certain plea of tres- 
** pass upon the case upon promises, to 
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F08TBRNB0. 

Hanson and 
Hooker. 

V , ' 

Plaintiff sued 
out such pre- 
cept with an in- 
tent that M. D. 
might be ar- 
rertiedbyTirtue 
thereof. 



[53 ] 

and either be 
committed to 
Che custody of 
the marshal or 
put in bflif. 



himself, and that he should have there then that precept r 
which said precept he the said Thomas Posteme in form afore- 
said prosecuted, out of the said court of our said lord the 
king before the king himself against the siud Michael t)rem^ 
with the intent that the said Michael might be arrested and' 
taken, by virtue of the said precept, to appear in the said- 
court of our said lord the king before tlie king himself,, oa 
the said Tuesday next after the said three weeks oSSt* Micfiaelf 
being the day of the return of the said precept to answer tho 
ssidThomas Posteme of the plea of trespass and bill afore-' 
said, according to the exigence of the said precept; and thai 
the said Michael upon such his appearance there might be 
committed to the custody of the marshal of the marshalsea 
of our said lord the king before the king himself^ or put in 
sufficient bail in the said court of our said lord the kin^ 
before the king himself according to tlie course and custom 
of the said court used from time whereof the memory of man 



<*the value of 201. &c." S Black. 
Com, 288. [fl] 

Upon this statute the court of king's 
bench made a rule, that no attorney 
should make any precept or writ with a 
clause of ac etiam, &c. against an heir, 
executor or administrator, nor in any 
case where, by the course of the court, 
special bail was not required. R. M. 
15 Car. 2. s. 2. 

The words, ** of a plea of trespass,** 
were formerly held to be material, and 
it was necessary to insert them in the 
bill of Middlesex, or latitai, ^ Str. 1072. 
Casufoll V. Martin ; but they are now 
considered as mere matter of form ; 
therefore where a motion was made to 
stay proceedings on a bill of Middlesex, 



which was in a plea o£ debt only, anci 
not of trespass, with an ac etiam in debty 
the court ordered the bill to be amended, 
by inserting the plea €^ trespass. 1 Black. 
Rep. 462. Cox v. Mundy. And in a 
subsequent case, where the.bill of Mid- 
dlesex was to answer the plaintiff in a 
plea of debt, instead of trespass, and also 
to a bill to be exhibited in a plea of 
trespass upon the case, the court refused 
to grant a rule for setting it aside on the 
authority of a case, which was read 
from the master's book exactly similar. 
Mich. ^ Geo. 3. 2 Term. Rep. 513. 
Barber v. Lloyd — and the same ap- 
plication had been also refused in H. 
24 Geo. 3. Ibid, note (a.) [6]. 



[a] See further on this subject Lord 
Chief Justice Hale'^ Discourse con- 
cerning K. B. and C. B., published in 
Jiargrave*$ Law Tracts, p. 360. and 
North*B Life of Lord Keeper Guildford, 
p. I90. 

lb} At bill of Middlesex requiring the 
4efendant to appear before us is good. 



Tidd, 171. But an omission of the sunt 
for which the defendant was arrested^ 
or tliat it was due on promises, is irre- 
gular, and the defendant cannot be 
holden to special bail thereon. 2 East, 
305. Davison v. Frost, 1 Chilty's R.71K 
Munroe v. H&we. 
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is not to die contrary, at the suit of him the said Thomas PosTSBME-t;. 
Podeme, in the plea and bUl aforesaid; and likewise with ^^ookeH?"* 
the intent that he the said Thomas Posteme^ upon such ap- t * x 

pearance, commitm^it, or bail, in form aforesaid had and put 
in, might exhibit his biU and declaration against him, for the 
recoveiy of his said debt according to the course and custom 
used in the said court from the time aforesaid, and thereupon 
recover his debt aforesaid against the said Michael according 
to a due course of law: which said precept he the said Precept dclWer- 
TTknnas Posieme afterwards and before the return thereof bd^l^ffrf* 
to wit, on the said 27th day of My in the l^th year afore* MiddleMx, 
said, at Westminster in the said county of Middlesex, delivered 
to the said Sir Robert Hanson and Sir William Hooker, then 
being sheriff of the said county of Middlesex, to be by them 
executed in due form of law ; by virtue of which said precept, who arrested tbt 
they the said Sir JSo&iPr^ and Sir WilUam, then being sheriff of "^ ^ ^' 
the smd coun^ of Middlesex, afterwards and before the re- 
turn thereof, to wit, on the day and year last aforesaid, at 
Westminster aforesaid, in the said county of Middlesex, took 
and arrested the said Michael Drew, and then and there had 
and kept him the said Michael then and there in prison under 
bis custody, by virtue of the said precept, at the suit of him 
the said Thomas Posteme ; and the said Michael being so 
as aforesaid in prison for the cause aforesaid under the cus- 
tody of the said Sir Robert Hanson and Sir William Hooker 
then sheriff of the said county of Middlesex, and the said Mi' 
chad being in form aforesaid indebted to the said Thomas in 
the said 2402. the said Sir Robert Hanson and Sir William Bnacfa, 
Hooker, then bdng sheriff of the said county of Middlesex as 
aforesiud, not considering the du^ of his said office, but 
contriving and fraudulently intending not only to aggrieve 
him the said Thomas in the said premises, and to deprive 
him of the benefit of the said arrest, and of his competent 
remedy for the recovery of die said 2402. afterwards, to wit, 
on the day and year aforesaid, the said Michael Drem then 
in form aforesaid being on that occasion in the said prison 
under the custody of the said Sir Robert Hanson and Sir that the sheriff 
William Hooker, then being sheriff of the said county of l«thini the said 
Middlesex, they the said Sir Rcbert Hanson and Sir WiUiam up^n ^J^iri^ 
Hooker, then in form aforesaid being sheriff of the said ^^^o^^oL 
coun^ of Middlesex at Westminster aforesaid, in the county anoe uSbt^ 
aforesaid, let him the said Michael to bail upon the security ^^<tf ^pre. 
•of a xertain writing obligatory of 402. of lawful money of 
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P08TBRNEV. England, made, sealed, and delivered by the said Mickad 
Hanson and jr^^ ^^ ^^^ Obedia Mien, and one Richard Lee to the said 
t * J Sir Robert Hanson and Sir William Hooker, then sheriff of 

the county a&resaid, for the appearance of him the said 
Hie tureties in- Michael according to the exigence of the precept : whereas 
■uffiaent, j^ truth the said Obedia and Richard were not reasonable 

sureties, nor had they the said Obedia and Richard a sufficient 
estate, at the time of making the said writing obligatory, or 
ever afterwards hitherto within the said county, nor did the 
md M. D. did said Michael appear in the said court of our said lord the 
tbem^oftlie ^^ before the king himself on the said day of the return of 
"tS-^'^hMi ^® ^^ precept, or ever afterwards hitherto, and jusdfy 
J^^ y sufficient bail in the said court at the suit of the said Thomas 
Posieme, according to the exigence of the said precept ; by 
, reason whereof he the said Thomas Posterne has totdly lost 
and been deprived of all remedy of recovering his said 
debt; wherefore he the said Thomas Posterne says that he 
is injured, and has sustained damage to the value of 401. and 
therefore he brings suit, &c 
Flea. And now at this day, to wit, on Friday next after the mor- 

row of the Holy Trinity in this same term, until which day 
the said Sir Robert and Sir William had leave to imparl to 
the said bill, and then to answer, &c. before our lord the 
king at Westminster, come as well the said Thomas by his said 
attorney, as the said Sir Robert and Sir WiUiam by William 
Hastings their attorney. And the said Sir Robert and Sir 
William defend the wrong and injury when, &c. and say, that 
the said Thomcu Posterne ought not to have or maintain his 
said action thereof against them the siud Sir Robert and Sir 
Def^dants wt William, because they say, that at the parliament of the lord 
ss H. 6. c. », Henry the 6th afl»r the conquest, heretofore king of Ei^and, 
holden at Westminster in the county of Middlesex, on the 25th 
day oi February in the 2Sd year of his reign, the said lord the 
king, considering the great perjury, extorti<Hi and oppression, 
which then were, and had been, in this realm, by sheriffs, 
under-sheiifis and their clerks, coroners, stewards of fran- 
chises, bailijB& and keepers of prisons, and other officers, in 
divers counties of this realm, ordained (among other things) 
by authori^ of the said parliament, in eschewing of all such 
extortion, perjury, and oppression, that no sheriff should let 
to fiurm in any manner his county, nor any of his bailiwicks, 
hundreds, nor wapentakes ; nor that the said sherijEb, undar- 
sheri&, baiiifis of franchises, nor any other bailiff should re* 
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taro, upon any writ or precept to them directed to be re- Posterns v. 
tamed, any inquest in any panel thereupon to be made, any Hanson and 
bailiffi, officers or servants to any of the officers aforesaid, in l ' j 

any panel by them so to be made; nor that any of the said 
officers and ministers, by occasion, or under colour of their 
office, should take any other thing by them, nor by any other 
person to their use, profit or avail, of any person by them, I 65 } 
or any of them to be arrested, or attached, nor of any other 
for them, for the omitting of any arrest or attachment to be 
made by their body, or of any person by them or any of them, 
by force or color of their office, arrested or attached, for fine, 
foe, suit <^ prison, mainprise, letting to bail, or shewing any . 
ease or &vour to any such person so arrested, or to be arrested, 
for their reward or profit, except such as follows ; that is to 
say, for the sheriff SO pence; the bailiff who should make the 
arrest or attachment foar*pence ; and the gaoler, if the pri- 
soner should be committed to his ward, four-pence ; and that 
tlie sherifi^ under-sherifi^ sheriff's clerk, steward or bailiff of 
'franchise, servant or bailiff, or coroner should not take any 
thing by color of his office by him, nor by any other person 
to his use, of any person for the making of any return or 
panel, and for the copy of any panel, not above four*pence; 
and that the said sheriffi, and all other officers and ministers 
aforesaid should let out of prison, all manner of persons by 
them, or any of them arrested, or being in their custody, by 
force of any writ, bill or warrant, in any action personal, or 
by cause of indictment or trespass, upon reasonable sureties of 
sufficient persons, having sufficient within the counties where 
such persons should be so let to bail or mainprize^ to keep 
their days in such places, as the said writs, bill or warrants 
should require^ such person or persons who then wer^ or 
should be in their ward by condemnation, execution, capias 
uUagatumj or esconammicattm^ sure^ of the peace^ and all 
auch persons who then were, or should be^ committed to 
ward by the special commandment of any justice, and vagar 
bonds refosing to serve according to the form of the statute 
of laborers, only excepted : and that no sheriff, nor any of 
the officers or ministers aforesaid, should take or cause to be 
taken or made, any obligaticm for any cause afcMresaid, or by 
color of their office, but only to themselves, of any person, 
nor fay any person who should be in their ward, by the course 
of the law, but by the name of their office, and upon condition 
vxittco that the said piisonees should appear at the day coa- 
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PosTSRKS V. tained in the said writ, bill or warrant, and in sncb places as the 

Hanson and ^^ writaj bills or warrants should require; and if any of the 

A * i said sheriffi, or other officers or ministers aforesaid should take 

any obligation in any other form by color of their office, that 

th^ it should be void; and that if the said sherifis should return 

upon any person cepi carpus^ or reddidit se^ that they should be 

chargeable to have the bodies of such persons at the days of 

the return of the said writs, bills or warrants, in such form 

as they were before the making of the said act, as by the said 

Defendantaar- act (among Other things) more fully appears. And the said 

W rftte* ^ Sir BobeH and Sir WiUiam in feet say, that after the making 

■aid precept, and publishing of the said act, atkd after the suing out of. the 

said bill of Middlesex in the said declaration of the said Thomas 

\^ SS '] Posterne above specified, and also after the delivecy of the said 

bill to the said Sir Robert and Sir WiUiam^ then sheriff of the 

said county of Middlesex^ and before the return of the said 

bill oiMiddleseXj to wit, on the 27th day of JuUf in the 18th 

year of the reign of our said lord the now king, at Wes^ 

minster aforesaid, in the said county of Middlesex^ they the 

said Sir Robert and Sir WiUiamy then being sheriff of the said 

county, took and arrested the said Michael Drew by virtue of 

the said precept, and him the said Michael Drew kept and 

wheraupon the detained in their custody by virtue of the said precq>t; and 

aA?ii?R!L^ the said Michael Drea> so being in the custody of than the 

gaTeabui-bood said Sir Rcbert and Sir WUUam^ then being sheriff of the said 

!£^imtefor ^imty, for the cause aforesaid, he the said Michael Drew^ 

■ppewance of and one Obedia AUen and one Richard Lee^ by the names of 

$A^2L^f 0*^rf«» ^^Om of Great Tawer^iU and the liberties of the 

the nid precept. Toooery merchant, otherwise called, Obedia AUen, of Great 

Tower'hill and the liberties of the Tower^ merchant, and 

'Richard Lee citizen and grocer of Jjondan, otherwise called 

Richard Lee citizen and grocer of London, then being the 

sureties of him tiie said Michael Drew, in pursuance and 

performance of the said clause of the said act of parliament^ 

afterwards and before the return of the said prec^t, to wit, 

on the day and year last mentioned, at Westminster aforesaid, 

in the county aforesaid, by their certain writing obligatory, 

sealed with their seals, bearing date the day and year last 

mentioned, became bound jointiy and severally to them the 

said Sir Robert and Sir William, then being sheriff of the said 

county, by the names of Sir Robert Hanson knt« and Sir 

William Hooker, knt. sheriff of the said county, in the sum of 

4/Olp of lawfiil money of England, wit|i a condition unde»> 
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written to the said writing obligatoiy, that if the said Michael Posterne v. 
^Drem should appear before our lord the Jung at Westminster, Hanson and 
on Jhiesday next after three weeks of St. Michael then next Vj 

fidlowing) to answer the said Thomas Posterne of the said plea 
of trespass, and also to the bill of him the said Thomas to be 
exhibited against the said Michael for 240/. of debt, according 
to the custom of the court of the said lord the king before the 
king himselfy that then the said obligation should be void, 
otherwise it should remain in full force ; which said writing j^ ^^^ ^ ^^ ^ 
obligatory, in form, and for the cause aforesaid made by the reasonable accu- 
said Michael Drew, Obedia Allen and Bichard Lee to them ^'* 
th« said Sir Robert and Sir WiUiam, being sheriff of the said 
county, at the time of making the said writing obligatory, 
was a reasonable security of sufficient persons; the said 
Miekael Dreas Obedia jOlen and Bichard Lee then, to wit, 
at the time of making the said writing obligatory, having 
sufficient estate within the said county of Middlesex, to wit, 
at Westminster aforesaid, in the county of Middkses aforesaid; 
whereupon they the said Sir Robert and Sir William, then wheieupon de. 
being sheriff of the said county, afterwards and before the ^^^^^ 
-letmm of the said precept, to wit, on the day and year last of their custodj, 
mentioned, at Westminster aforesaid, in the county aforesaid, ^ '^ * 
then and there let out of their sdd prison upon the said bail 
and mainprise, by the said writing obligatory in form afore- 
mid made, the said Michael Drem by them the said Sir Robert [ 57 ] 
and Sir William so as aforesaid arrested, and then as aforesaid 
detained in their custody for the cause aforesaid by virtue of 
the said precept, and permitted him to go at large according 
to the exigence of the said act ; and they the said Sir Robert 
and Sir William, then being sheriff of the said county, after- 
wards and before the return of the said bill of Middlesex, to 
wit, on the day and year last mentioned, at Westminster afore* 
aaid, in the county aforesaid, returned upon the said precept and rctumad 
into the court of our said lord the kmg, before the king him- ^'^^Jj.JIJJJ'J^ 
oel^ that he,, by virtue of the said precept to him directed, had 
taken the body of the said Michael Drew, whose body he had 
ready before our said lord the king at the day and place men* 
tained in the said precept, as they the said Sir Robert and Sir 
William, then being sheriff of the county of Middlesex, law* 
fully might by force of the said act, and according to the 
ancient course of law in such case used, as well before, as after, 
jLhe making of the act aforesaid. And this they the said 
Sk Rabat and Sir William arie ready to verify; wherefpre 
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POSTSAKS V* 

Hanson and 
Hooker. 

« — , — ' 

ATerment, that 
it 18 the constant 
practioe for sbe- 
rifistolettobail 
peraons arrested 
by them on 



out of any of the 
courts at West- 
minster, and to 
return ci»pi cor- 
pti$ and partk- 
tumhabeo, 



and if the per- 
son let to bail 
did not appear, 
the sheriff was 
amerced from 
time to time 
until he did 
jkppear. 
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they pray judgment if the said TTumas Posterne ought to have 
or maintain his said action thereof against them, &c. : widi this 
that they the said Sir Bobert and Sir JVUliam will verify that 
it now is, and always has been the constant and uniform 
usage and practice, as well of this court, as of all other the 
courts of our lord the now king, his ancestors, and prede- 
cessors, kmgs and queens ofEnglandf Bt fVestminsier Bloreaaid^ 
at all times, as well before the making of the said act of par- 
liament, as after the making and publishing of the said act, 
hitherto^ that if any sheriff of any county of this realm of 
Englaffdj had at any time taken and arrested any person or 
persons upon any writ of capias ad respondendum issuing out of 
any court at Westminster aforesaid and to him directed; or if 
any sheriff of Middlesex had at any time taken and arrested 
any person or persons upon any bill o( Middlesex, issuing out 
of the court of our said lord the king before the king himsd^ 
and to him directed : that he and they should let to bail such 
person or persons so taken and arrested according to the form 
and exigence of the said act: and that such sheriff, as well 
fiom time whereof the memory of man is not to the contrary, 
until the time of the making of the said act, as at all times 
after the making and publishing thereof, has used and been 
accustomed to return upon such writ, or bill of Middlesex 
respectiyely, that he the said sheriff had taken the body of 
such person so arrested, and had his body befote our lord the 
king or hb justices at j^f%»^ins^ respectively, at the day and 
place contained in such writ or bill cS Middlesex^ accorduig to 
the exigence of the said writ or bill of Middlesex, and as by 
the said writ or bill of Middlesex he was required : and if such 
person so taken and arrested, and let to bail according to the 
form of the said act, did not appear at such day and place con- 
tained in the writ or bill of Middlesex, that then such sheriff 
or bailiff who had made such return used to be amerced (S) 



(2) The same point is recognized by 
Eyre C. J. who says, ''that if the 
*< sheriff haslet the party out of prison 
'< upon bail, he must return cepi corpus^ 
** and having made that return, he is 
^' chargeable by the statute 23 H. 6. 
** c. 9* to have the body of the person at 
'< the day of the return according to 
** the course of die court : if he has not 
<< the body to produce, he is to be 



'' amerced, and then, and not until 
** then, he may put the bond in suit to 
'' reimburse himself. This is laid down 
'< in Dalton's sheriff, c.S7. and is the 
" ancient course of proceeding in all 
** cases where the sheriff had not the 
** body ready after his return of cepi 
*^ corpus^ though I have not been able 
'' to trace when the mode of proceeding 
*^ by attadimeni against the sheriff was 
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from time to time until the said person so arrested did appear Postbrnb o. 
to such writ or bill ot Middlesex^ and was not used or accus- Hanson and 
tomed to be impleaded in the said court, or in any other t * j 

court for the non appearance of such person so making de- Demuirar* 
faul^ or for bis said return upon such default, &c. 

And the said Thomas Posteme^ says that he, by any thing by 
the said Sir Mobert and Sir William above in pleading alleged, 
ought not to be barred from having his said action thereof 
against them the said Sir Bobert and Sir William^ because he 
says, that the plea aforesaid by them the said Sir Bobert and 
Sir William in manner and form aforesaid above pleaded, and 
the matter in the same contained, are not sufficient in law to 
bar him the said Thomas Posteme from having his said action 
thereof against the said Sir Robert and Sir William^ to which 
said plea the said Thomas has no necessity, nor is he bound by 
the law of the land in any manner to answer ; and this he is 
ready to verify : wherefore for want of a sufficient answer in 
this behalf the said Thomas Posteme prays judgment and his 
damages on occasion of the premises to be adjudged to him, 
&C. And for causes of demurrer in law upon the said plea, spccUacMuti^ 
the said Thomas, according to the form of the statute in such 
case lately made and provided, shews, and to the court here 
sets^forth, the causes following, that is to say, for that the 
said Sir Robert and Sir William have not sufficiently alleged 
in their said plea, that the bail in their said plea above men- 
tioned were sufficient bail, but by implication and not positive- 
ly, and for that the said plea wants form, &c. 

And the said Sir Robert Hanson and Sir William Hooker Joinder, 
say, that the said plea by them in manner and form aforesaid 
above pleaded, and the matter in the same contained are good 
and suifficient in law, to bar the said Thomas Posteme from 
having his said action against them the said Sir Robert and 
Sir William^ which said plea and the matter in the same con- 
tained, the said Sir Robert and Sir William are ready to verify 
and prove, as the court, &c. and because the said Thomas 
Posteme does not answer the said plea, nor has hitherto in 
any wise denied the same, the said Sir Robert and Sir William^ 
as before, pray judgment, and that the said Thomas Posteme 

** first substituted in the room of the supposes the proceeding by attachment 

^' amercement.'' 2 H. Black. 4S4'. Ben- to have been substituted at some period 

gougk^. Rossiter. Mr. Blackstone, in a between the yean 1T24 and 1729. See 

very learned note upon this subject, 4S4. note (a). 
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PosTERME V. may be barred from having his said action thereof against 

Hanson and ^^ ^Yit said Sir Robert and Sir frilliam, &c. But because 

t , '^ ^^^ court of our said lord the king now here is not yet advised 

Cwria advuare of giving their judgment of and upon the premises, a day 

thereof is given to the parties aforesaid, before our lord the 

king at Westminster J until Saturday next after three weeks of 

St. Michael^ to hear their judgment of and upon tlie premises, 

because the court of our said lord the king is thereof not 

yet, &c. 



[ 59 ] Posterne against Hanson and Hooker sherifls of 
Case 8. Middlesex. 

Trinity, 21st of Charles II. Rol. iiS5. 

S.a2Keb.607. /^ A SE by PcM^frne plaintiff, against ifaiison and i%o<:er, 1^^ 
i^^SdiJ'tfie sheriflF of Middlesex, defendants; the plaintiflP declares 

statute 83 H. 6. and shews the clause in the statute 23 H. 6. c 9. by which 

prboiMv, aTOt- ^^ ^^ enacted, among other things, ^^ that if the said sheriffi 

edbymesnepro. « retum upon any person cepi corpus or reddidit se^ they 

upon raiM^bie ^^ ^l^^ be chargeable to have the bodies of the said per- 

sureties, and he c( g^jg ^^ ^^ ^jg of (he retums of the said writs, bills or 

«i"action^ai- *^ warrants, in such form as they were before the making of 

though he re- it ^^jg ^^t ;" and further shews, that one Michael Drew was 

put. ^^ indebted to him in 240/. by bond, and for the recovery 

Z^ ^.?1 . thereof he had sued out a bill of Middlesex out of the court, 

statutPi '* that 

«< if the ■kMsriff returnable on Tuesday next after three weeks of jS^. Michael^ 

««^^^Lai ^° *® ^®* y®^ ®^ *® ^*° ^^ ^^ ^^^ "^fr '^y ^^'^ 

«« he chargeable whereof the defendants, before the retum of the bill, bemg 

« te^^t the sheriff of Middlesex^ took and arrested the said Drew, and 

« day of the re. bad him in their custody, and the defendants afterwards let 

meant only, that ^^ ^^ ^^^ ^ 1^ ^^ mainprise, upon security of a bond 

lie may be made and entered to the said defendants, then sherifl^ by the 

kinx ibr not said Drew, and one jUlen, and one IjCc, for the appearance 

*"lSd^ **^y of the said Drew, at the return of the said bill of Middlesex, 

whereas in truth the said Alien and Lee were not reasonable 

sureties, nor had sufficient estates in the said county of Mid" 

dlesex, nor did the said Drew appear at the retum of the said 

bill^ nor found any hail to answer the action of the plaintiff, 

whereby the plaintiff has lost the benefit of recovering bis 

debt, whereupon he brought his action. 

The defendants plead and $hew all the said statute; the 
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material elause for them, and whidi the plaintiff had omitted, Po3terneo« 
being, « that the sheriff shall let at large his prisoners on rea- Hanson and 
sonaUe sureties of student persons having suffident within the t ' j 

coufUyi* and then they shew that the plaintiff sued out the 
said bill of Middlesex^ which he delivered to them, being 
sheriff of Middlesex^ and that they by force thereof had ar- 
rested the said DretVf and had him in their custody : but they 
further shew, that they let him at large upon the security of 
the said bond (^) of the said Allen and Lee^ then having 



(3) This statute consists of two 
branches ; die first is as to the persons 
to be let to bail; with respect to whom 
it is enacted, '* that sberifis, &c. shall 
*' let out of prison all manner of persons 
** by them arrested, or being in their 
** custody, by force of any writ, bill or 
" warrant, in any action personal, or by 
*' cause of indictment of trespass, upon 
'* reasonable sureties of sufficient per- 
<< sons having sufficient within the coun- 
" ties where such persons be so let to bail 
*' or mainprise, to keep their days in 
<< such place as the said writs, bills or 
*' warrants shall require ; persons being 
" in their ward by condemnation, exe- 
'* cution, capias utlagatum, or excommu- 
^* nicaium, surety of the peace, or by 
" special commandment of any justice, 
'' and vagabonds refusing to serve ac- 
<< cording to the statute of labourers, 
** only excepted ;" and the second is, 
as to the nature and form of the se- 
curity ; with regard to which it is en- 
acted, ^' that no sheriff, *&c. shall take 
*' any obligation for any cause afore* 
" said, or by color of their office, but 
** only to themselves of any person, nor 
'* by any person, who shall be in their 
** ward by course of law, but by the 
" name of their office, and upon con- 
" dition written, that the prisoners 



<< shall appear at the day and place. 
** contained in the writ, bill or war- 
<< rant ; and if any sheriff, kc. take 
" any obligation in other form, by color 
«of their office, it shall be void." 
Upon the first branch of the statute, 
it was determined in the court of king's 
bench. 4 Term. Rep. 505. Bengough 
V. Rossiter, and the determination af- 
terwards affirmed in error in the exche- 
quer chamber by all the judges of that 
court, except Eyre C. J. 2 H. Black. 
418. that the sheriff has no authority 
to take a bond for the appearance of 
persons arrested by him under process 
issuing upon an indictment at the quar- 
ter sessions for a misdemeanor; but 
only a recognizance for their appear- 
ance. It has also been resolved by all 
the judges, (contrary to what had been 
determined before in the court of K. B. 
1 Ld. Raym. 722. Rex v. Dawes. S. C. 
2Salk.608.) that the sheriff cannot 
take bail on an attachment for a con- 
tempt, though a judge at his chambers 
may, 1 Str. 479. Anon, S. P. Com. 
Rep. 264. Field v. Worhhome ; nor on 
an attachment out of chancery, for the 
statute refers only to process in courts 
of common law. 1 H. Black. 468. 
Studd V. Acton, [c] But the defendant to 
a declaration on such a bail bond, aftet 



[c] In 6 Taunt. 569. Morris v. Hay- that bail bonds on an attachment out of 
twinf, 2 Marsh. 280. S. C, the court of chancery, « are neither compellable to 
C. B. held, after tokmg time to consider, << be taken by the statute 23 H .6. nor 
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P08TERNB 0. suflSdent within the said county of Middlesex^ to witf at 

Hansok and Westminster within the said county ; whereupon they returned 

i ^^'^^ 'j cepi corpus at the return of the said bill of Middlesex^ as ac-. 

cording to law and practice they ought; and there are several 



setting out the condition on oyer, by 
which it appears to have been taken on 
an attachment for a contempt, roust not 
demur, for if he do, the court will not 
presume the sheriff had not any autho- 
rity to take bail, but must plead the 
statute 23 H. 6. and state those facts of 
the case which will bring the question 
before the court. 2 Vent. 234^238. 
Latvson v. Haddock, Com. Rep. 264. 
Field r. Workhouse. 2 Black. Rep. 955. 
Say V. EUis.[d.'] 

It is held not to be necessary, in an 
action upon a bail bond, to state that 
the defendant in the original action was 



arrested^ and if stated, it is not tra-*. 
versable ; for the words of the statute 
4 Ann. c. 16. s. 20. viz. << and the 
'< sheriff taketh bail from such person 
'' against tohom such torit^ bill or pro* 
** cess is taken out,*' are general enough 
to include the case where the party 
has not been arrested; and besides it 
would be attended with mischievous 
consequence to set aside bail bonds 
taken civilly without exposing the 
party to an arrest. 1 Str. 444. Watkins 
y. Parry. Ibid. 643. Huley r. Fitzge* 
raid. 

The nature and form of the security 



** prohibited by the statute ; but that 
« they are good at common law ; and 
« that whether a bail bond shall be 
« taken or not, is in the discretion of 
** the sheriff, as regulated by the prac- 
" tice of that court." But with respect 
to an attachment for non-payment of 
costs, the court of exchequer in a sub- 
sequent case, 4 Price 23. PheUps v. 
Barrett, held, tlmt the sheriff cannot 
take a bail bond, on the ground that 
the process is in the nature of an exe- 
cution. This latter case, and the 
ground of it has, however, been sub- 
sequently considered in K. B. 2 B. & A. 
56. Lewis v. Morland, which was an ac- 
tion against the sheriff for the escape of 
a person arrested on an attachment for 
non-payment of costs, and who was let 
put of custody, but returned before the 
return-day of the writ ; there the court 
held that the action would not lie, for 
the attachment is plainly in the nature 
of mesne process and not of an execu- 
tion, inasmuch as its object is to bring 
the defendant into court to answer^ not 



to satisfy the plaintiff; and Bay ley J., 
speaking of Morris v. Hayvoardy says, 
" that case was decided upon great 
** consideration, and is at variance witli 
*< the subsequent case of Phelips v. 
*' Barrett^ the foundation of which was, 
<< that an attachment is a process in 
<< the nature of execution. But for the 
" reasons I have already given, it seems 
<< to me, that an attachment is in the 
'' nature of mesne process, and that the 
<* principle on which that decision took 
" place cannot be supported." 

\d^ These decisions seem to have 
proceeded on the mistaken ground that 
the Stat. 23 H. 6. is a private act, but 
since it has been determined that it is a 
public act, (post, 155* note) it seems 
clear that the defendant after oyer of 
the bond and condition, in any case to 
which the statute applies, may demur 
or plead the necessary facts of his case, 
widiout pleading the statute. The case 
above put of a bail bond on an attach- 
ment, as appears by the preceding note, 
is wholly independent of the statute. 
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other averments not very material, and so conclude their Postbrnbv. 

• plea in bar of theaction : to which plea the plaintiff demurs H anson and 

in law, i 'i 

And it was argued for the plaintifl^ that the action might * [ 60 ] 



required by the second branch of the 
statute* is iyiom// therefore on iigr«»- 
ntent in torUing^ made by a third person 
with the bailiff of the sheriff, to put in 
good bailf for a person arrested on 
mesne process, on or before the return 
of the writ, or to surrender the body to 
the bailiff, or on default thereof to pay 
debt and costs, in consideration of his 
dischargiDg the party arrested, is held 
to be void. Indeed if the security had 
been iy bond it would be void, because 
it has been adjudged that the statute 
requires the bond to be made to the 
sheriff' himsdf as such by his name of 
office, and not to the sheriff's bailiffs; 
for though the statute mentions the 
bailiff of a franchise, it means those 
officers who have the return of pro- 
cess ; but where it is directed to the 
sheriff, the bond must be made to him. 
And the condition of the bond must be 
for the appearance of the party at the 
return of the writ, and for no other 
purpose; so that if there be any other 
condition expressed in the bond, or the 
bond be single without any condition 
at all, or be with an impossible one, the 
bond is void by the statute. 1 Term 
Kep. 418. Rogers v. Reeves. Cro. Eliz. 
862. Cotton v. fVak. Ibid. 672. Sayven 
V. Dyther. Dyer, 119, 12a 10 Rep. 
100 a. b. 101 a. Beavsfagit case. 
S Lev. 74, 75. Graham v. Crav^shavt. 
1 Str. S99. MiUs v. Bond. S. C. Fort, 
S6S. 2 Term Rep. 569. Samuel v. 
Evans. But the statute is confined to 
obligations given to the sher^t and does 
not extend to such as are given tO| or 



for the benefit of, the plaintiff. There- 
fore where an attorney undertakes to 
appear for the defendant, he is bound 
to do so, and the court will enforce a 
performance of such his contract with 
the plaintiff, by attachment, though his 
undertaking be not in the form pre- 
scribed by the statute. Cro. Eliz. 190. 
MUtvard v. Clerk. 1 Sid. 182. Benskin 
V. French. S. C. 1 Lev. 98. 1 Term. 
Rep. 422. Rogers v. Reeves. So a bond 
given to the plaint^ in another form 
than that which the statute prescribes 
is valid; the distinction being where 
the undertaking is to the plaintiff and 
where it is made to the sheriff. 2 Mod. 
S04, 305. Hally. Carter, [e] If it ap- 
pear on the face of the declaration, or 
upon oyer, that the bond is void by the 
provisions of the statute, the defen- 
dant may demur ; but if it do not he 
must plead the statute ; [y ] or, if by 
pleading or otherwise, the objection 
appears in any part of the record, he 
may move in arrest of judgment, 2 Term 
Rep. 575. Samuel v. Evans. If the 
bond was in truth made to the sheriff 
as such, but by mistake he declares a» 
upon a common bond, and the defen-^ 
dant prays oyer of the bond, and says^ 
** it is read to him, &c." without set- 
ting it out, and then prays oyer of the 
condition, which he sets out at large in 
hacverbaf whereby it appears to be 
a bail bond, and pleads the statute 
23 H. 6. and that the bond was given 
for ease and favor, the plea will primd 
Jade be an answer to the action, be- 
cause it it not alleged that the bond 



[e] 4 East, 568. Sedgworthv. Spicer. 
2 Smith, 52* Parker v. England. 



[y*] f • e. He must plead such fact» 
as shew that it is void by the statute. 
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PosTERKE V. well be maintained upon the clause of the statute, ** that if 
Hanson and ^c ^y^^ sheriff return a cepi corpus or reddidit se^ &c. he shall be 
Hooker.^ „ chargeable to have the bodies, &c-'* and here the defend- 
ants have let the prisoner at large, and returned cepi corpus^ 



was made to the plaintiff as ' sheriff; 
but the plaintiff may make his declara- 
tion good in his replication, by praying 
that the bond may be enrolled, and 
then setting it out at large^ and aver- 
ring that he was sheriff, &c. the arrest 
of the defendant, 9cc. and that the bond 
was made to him as sheriff, and travers- 
ing the ease and favor. Carth. 301, 
S02. Abney v. White. See the form of 
doing of it, 1 Lutw. 680. 685. Blemet 
V. Appleby* See also 1 Saund. 9 b, 
Je^}ens v. Harridge, note (!)• Tlie 
bond must also be taken by the sheriff 
before the return of tlie writ, otherwise 
it is void. 1 Ld. Raym. 352. PuUeinv. 
Benson* [g] 

But it is not required by the statute 
to insert the nature of the action in the 
condition of the bond ; if it sets forth 
the parties, and the time and place of 
appearance substantially, it is sufficient : 
therefore a mere informality, or vari- 
ance between the condition and pro- 
cess, in the description of the action, 
or of the tiqpe and place of appearance, 
does not vitiate the bond. Thus where 
the condition was to answer the plaintiff 
in a plea of debt generally^ but the 
writ was to answer the plaintiff in a plea 
of debt Jbr 320/. the variance was held 
not to be material. Cro. Jac.286. VUr 
Iters V. Hastings. So where the latitat 
was to answer the plaintiff tn a plea of 
trespass, . and the condition was to an- 
swer the f\^ntlff generally, mihout men- 
tioning any plea, it wa9 held to be no 
objection ; for no other action shall be 
intended, the statute only requiring an 



appearance, and not the wordBadrespon" 
dendum, &c. which are mere surplusage. 
2 Lev. 123, 124<. Kirkebridge v. JVilson. 
So where the condition was to appear 
in trespass of 100/. but the writ was in 
a plea of trespass, and also to a bill of 
debt of 100/. the bond was held good ; 
for by HoU C. J. the appearance, the 
day, the court and the party at whose 
suit, &c. are Well expressed as they 
should be. 2 Show. 51. Gardiner v^ 
Dudgate. And where the writ was to 
answer the plaintiff in a plea of trespass^ 
and also to a bill Jbr HX)/. of debt, and 
the condition was to answer in a plea 
of trespass of 100/. the variance was 
held to be immaterial. Sir T. Jones, 
137, 138. Cudwell v. Dunkin. So 
where a writ was in a plea of trespass, 
and also to a bill, and the condition was 
in a plea of trespass only, the bond was 
nevertheless held good. 6 Mod. 122. 
Grovenor v. Soame. So an objection, 
that in the condition of the bail bond 
it was not said whose bill the defendant 
was to answer, was over ruled, and 
Parker C. J. said, that the statute only 
requires that the sheriff should take a 
bond conditioned for the appearance of 
the party such a day at Westminster; 
it does not say even to answer the plain- 
tiff. 10 Mod. 327. Rench v. Britton. 
So where the process was in an action 
of trover, and the condition was to ap- 
pear to answer in a plea o/* trespass on 
the case upon promises ; though it was 
urged to be at variance, the court ssud 
'^ the respondendum is only surplusage, 
« and shall be rejected.*' Fort. 36a. 



[^] So it is void if executed before the condition be filled up. 
181. Poxvettv.Duff. 



3 Campb. 
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therefore by the express words of the statute they are charge- Posterns t7. 
able with the body of the prisoner. For before the making ^Hookeb*^ 
of the statute, if the sheriff had taken a prisoner by writ, and v ' ^ 

let him at large, and afterwards returned cepicorpusj it is clear If « sheriff be. 
that he was chargeable to the action of the party, either for 23*H. Vhad* 
an escape or for a false return, at the election of the party «»e«*ed a per- 
grieved (4) ; so it was concluded it should be in the present ^^c^'l^^ef 
casie, *»°> ** '*'*8®» 

and afVerwards 
returned eqn eorpuSf he was liable to an action either for an escape or for a false return. 



Davenport ▼. Parker. And where the 
sheriffy upon an original writ in a plea of 
trespass upon the caseupon promises f took 
a bail bond conditioned for the defend- 
ant's appearance in a plea of trespass^ 
the court held it to be valid. 6 Term 
Rep. 702. Otoen v. Nail. It should 
seem therefore from these authorities 
that the case of More v. Finch. 2 Lev, 
177. where it was held, that the bond 
was void because the condition did not 
slate uAose hill the defendant was to 
answer, is not law. So with respect to 
thcfjace of appearance^ it has been ad- 
judged that the condition of the bond 
for the defendant to appear bejbre his 
majesty's justices of the kings bench at 
Westminster was no variance from the 
writ, which was to appear before our lord 
the king at Westminster. 2 Lev. 180. 
Kirkhide v. Dyke. S. P. 2 Vent. 237. 
Latoson v. Haddock. And where the 
writ by original was returnable before 
our lord the king, xvheresoever he should 
then be in England^ and the condition 
was without the words wheresoever^ &c. 
the court said that there are no set forms 



of words for those bonds, but if in sub- 
stance they are to appear according to 
the design of the writ, it was sufficient : 
and they cited a case, where the con- 
dition of the bond was to appear in the 
office of pleas in the court of exchequer 
at Westminster^ and held well, though 
the process .was to appear before the 
barons, and that they would understand 
that by appearing before the king, was 
meant before the king in his court, and 
not before the king in his person, and 
judgment was given > for the plaintiff, 
2 Str. 1155. Shuttleworth i. Pilkington. 
S. C. cited in I Term Rep. 240. King 
V. Pippett. [*] 

If the defendant does not appear at 
the return of the writ according to the 
condition ; that is, if he does not put 
in and perfect bail above in due time, 
the bail bond is forfeited; and the 
plaintiff may either take an assignment 
of it, or proceed against the sheriff to 
compel him to return the writ, and bring 
in the body of the defendant, or in other 
words to put in and perfect bail. If the 
bail below are sufficient, it is usual for 



[A] So where the writ was to appear 
before the king toheresoever^ &c. and the 
condition before the king at Westmin^ 
ster it was held good. 9 East, 55. Jones 
V. Stordy. See also 3 B. Moore, 214'. 
Bonfelloto v. Stetoard. But where the 
writ was to appear before his ihajesty's 
Justices of the bench at Westminster^ and 

Vol. II. Part I. 



the condition before the king at West- 
minster, the variance was held fatal, for 
they are different courts ; 6 Taunt. 55 1 . 
Renalds v. Smith; 2 Marsh. 258. S. C; 
for which difference see 3 M. & S. 166. 
Impey v. Taylor. 7 Taunt. 271 . Mil. 
V. PoUon. 1 B. Moore, 19. S. C. 



N 



Go i Posterne verstis Hanson and Hooker. 

P08TBRNE V. But it was answered and resolved by the oonrt, that the 

Hansok and- action does not lie, because now the sheriff is ^compellable by 

1 ^^^ ' i the statute to let the prisoner at large, upon reasonable sureties^ 

The sheriff is &c. (5) ; therefore when the law compeb the sheriff to do so^ 

l^tetoitTa ^« shall not be subject to an action for doing his duty 

jniioiier at in obedience to the law. And though in the time of the 

lOMble nu^ea^ l^te disorder, there was an opinion that such action lies, yet 

and dierefore the court altogether condemned such opinion, and said, that 

action for 80^ the law was clearly otherwise. (6) And as to the clause of 

i?^' henff ^® statute, that if the sheriff return cepi corpus^ he shall be 

turn cepi corput, chargeable to have the body, &c it is to be understood that the 

bS'^^da* sheriff may be (7) amerced for not having the body at the 

he is to be ' day ; and because he is liable to be amerced to the king for not 



Sfc^common ^*^^"g ^he body, the statute gives him advice that the sureties 
law a person ar- shall have Sufficient within the county for his indemnity. 
^*W OTiTb^ And at common law if the sheriff had arrested any man by 
deUyercd by the king's writ, the prisoner could only be delivered by writ 
Jlj^^^*^ de homitie replegiando^ as Tvn/sden justice said, and as the law 
and if the sheriff seems lo be (8); and if the sheriff had arrested a prisoner, 
and return^ <^^ detained him in bis custody, and, at the day of the return 
«^cwpM»»i^' of tiie writ, returned cepi carpus, but had not the body in 
in court at the^ court, the sheriff would have been amerced ; but the party 
remrnof the could not have maintained an action against him ; so now the 
Iroced. So it statute compelling him to let the prisoner at large upon rea* 
bnmr since the gonable sureties, &c. and if he do so, as it is averred in his 
plea he did, he shall be in the same condition as if at com* 

the plaintiff to take an assignment of the 99. Etherick v.Cotuper. 1 Wils. 223. Ld» 
bail bond, which, it seems, he cannot do Brook v. Sione. So by taking such as- 
after service of the rule to bring in the signment, if the bail to the sheriff be- 
body, because he has made his election come haH above, the plaintiff cannot 
to proceed against the sheriff. Imp. except to them, for the acceptance of 
K.B. 126, 127. 4th edit, [t] But if the the assignmeilt is an admission of the 
plaintiff takes an assignment of the bail sufficiency of the bail. 1 Salk.97. Anon* 
bond, he discharges the sheriff, and the 7 Mod. 62. Fish v Homer. Ibid. 117. 
court will not grant a rule upon him to Hoto v. Granville. 6 Mod. 122. Grove- 
return the writ. Gilb. C. P.^1. 1 Salk. nor v. Soame. |j]. By statute 4 Ann. 



[i] Mr. Tidd'm his Practice, p. 319. tice of K. B. is so. But it is otherwise 

citing i2o6fr^jon V. Otvm, M. 36 Geo. S.; in C.B. 1 Bing. 181. Blackford v. 

Poidevin v. Haroey^ M. 51 G. S. K. B.; Hau)kins» 

S Bos. & Pull. 564. JVright v. JValter^ [j"] But if the bail be excepted to 

says that he may take an assignment before an assignment of the bond he 

afler service of the rule to bring in the taken, they are bound to justify not- 

body : and it should seem that the prac- withstanding sUch assignment. 1 1 East^ 
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mon law he had detained the prisoner in his custody, and 
shall only be amerced to the king for not having the body of 
the prisoner, as he would have been before the statute, when . 
he kept the prisoner in his custody. Wherefore it was ad* 
judged for the defendants by the whole court fVinnington 
for the pIainti£P; Saunders for the defendants. 

Noie — It was agreed by the whole court, that the averment 
by these words, namely (*), ^^ the said Obedia Allen and Richard 
<< Lee haoing (f ) sufficient within the said county, to wit, at 
** Westminster aforesaid, &c." was as well as if it had been by 
the words " That the said Obedia Allen and Richard Lee had 
sufficient within the said county, &c. (9) 
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The word* " O. 
" and R. having 
** ntfficient" are 
as good words 
of avennent as 
" that the tttid 
** 0. and R, had 
" ttifflcient,*' 
• See p. 55. 
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c. 16. 8. 20. it is enacted, '< that if any 
** person shall be arrested by any writ, 
" bill or process issuing out of any of 
*' the courts of record at WeOminstery 
** at the suit of any common person, and 
" the sheriff or other ofBcer taketh bail 
*' from such person against whom such 
'' writ, bill or process is taken out, the 
** sheriff or other officer at the request 
*^ and costs of the plaintiff in such action 
*^ or suit, or his lawful attorney, shall 
^' assign to the plaintiff in such action 
'* the bail bond, or other security, taken 
<< from such bail, by indorsing the same, 
*' and attesting it under his hand and 
** seal in the presence of two or more 
<* credible witnesses, which may be 
" done without any stamp, provided 
*' the assignment so endorsed be duly 
*' stampt before any action be brought 
" thereupon ; and if the said bail bond, 
*' or assignment, or other security taken 
<< for bail, be forfeited, .the plaintiff in 
*' such action, after such assignment 
«< made, may bring an action and suit 
'^ thereupon in his own name, and the 
** court, where the action is brought, 
** may by rule or rules of the same 
** court, give such relief to the plaintiff 
** and defendant in the original action, 



*' and to the bail upon the said bond or 
** other security taken from such bail, 
'^ as is agreeable to justice and reason, 
<< and that such rule or rules of the said 
** court shall have the nature and effect 
*' of a defeasance to such bail bond or 
** other security for bail." This statute 
is compulsory upon the sheriff to assign 
the bail bond at the request of the 
party, and if he refuses, he is liable to 
an action upon the case. 7 Term Rep. 
122. Stamper y. Milboume. According 
to the practice of the court of K. 6. if 
the defendant neglects to put in and 
perfect bail above, and the plaintiff does 
not declare in the original action within 
two terms after the return of the writ, 
he is not held to be out of court, but 
may still take an assignment of the bail 
bond, for he is not bound to declare de 
bene esse within the time limited for 
the defendant's appearance, and ajler 
that time he cannot declare until the 
defendant has actually i^peared. 2 Sir 
1262, Merryman v. Carpenter. Tidd*s 
K.B. 156. 2d edit. ; but in the C-B. 
the practice is otherwise ; for it is held 
to be the settled practice of that courts 
that if the plaintiff does not declare 
within two terms, that is, before the 



S21. HUl V. Jones ; and in C. B. it 
seems that the plaintiff may except 



even after he has taken an assignment. 

Tidd,279. 

N 2 



61 



Posterne versus Hanson and Hooker. 



essoin day of the third term inclusive, 
after the return of the writ, he is out of 
court, and therefore cannot take an as- 
signment of the bail bond, for that by 
the sound construction of the statute 
of Anne, the suit must be depending 
when the bail bond is assigned. 2 Black. 
Rep. 876, 877. Spanrwo v. Naylor. [/t] 

It » held that the assignment may 
be made by the under-sheriff in the 
name of the Jiigh^sheriffl as well as by 
the high sheriff himself, but not by the 
under sheriff's derk. 1 Str. 60. Kitson 
V. Fagg. ' S. C. 10 Mod. 288. [/] And 
the action may be brought in any 
county in which the assignment is stated 
to be made ; as if the bail bond be given 
to the sheriff of S. the assignment may 
be stated to be made in the county of B. 
or any other county, and the venue laid ^ 
there. 2 Str. 727. Gregson v. Heather. 
S. C. 2 Ld. Raym. 1*55. [w] And the 
assignee must bring the action in the 
same court out of which the process 
issued, on which the bail bond is taken ; 
for this is necessary in order to give the 
parties the relief intended by Che sta- 
tute. I Bun. M2. Chesterton V. Middle- 
hurst. S Burr. 1923. Walton v. Bent. 
3 Wils. 348. Morris v. Rees. 2 Black. 
Rep.tf38. S.C. Ibid. 877. S.P. ; but 
the sheriff himself may sue on the bond 
in any other court. 1 H. Black. 631. 
Neumany.Faucett. However, the court 
of king's bench decided that the action 
on the bail bond, whether brought by 
the sheriff or other officer,' to whom it 
was given, or by tlie assignee, must be 
commenced in the court where the ori- 
ginal action was brought, assigning as 
a reason that the statute of Anne gives 
the power of relief in one case as well 



as in the other. 8 Term Rep. 152.. D<3U 
natty y.Barclay. [«] The sheriff, or 
the assignee of the b.'\il-bond, cannot 
hold to bail, either the defendant or his 
bail, in an action brought by either of 
them, on that bond. 6 Term Rep. 336. 
Brander v. Robson. 8 Term Rep. 450. 
Mellish V. Petherick ; but if the sheriff 
or assignee recover judgment against 
the defendant or his bail, in the action 
on the bail bond, tliey may be holden 
to bail in an action on the judgment. 
8 Term Rep? 85. Prendergast v. Davis. 
It is held sufficient for the assignee of 
the bail bond to state in his declaration 
that the sheriff assigned the bond to 
him according to the form of the statute^ 
without adding, ** that the assignment 
'< was under the hand and seal of the 
« sheriff." Wille8'sRep.408. Dawsy. 
PaptvoHh. And the defendant may 
plead that he did not assign, &c. ac- 
cording to the form of the statute, and 
the plaintiff may tender an issue on it 
in those words. Ibid. On which he 
must prove that the assignment was, ac- 
cording to the statute, under the hand 
and seal of the sheriff. Ibid. The bail 
to the sheriff are liable to satisfy the 
whole debt due to the plaintiff to the 
full extent of the penalty of the bond, 
though beyond the sum sworn to, and 
costs ; See 2 Ld. Raym. 1564. Mifflin 
V. Morgan ; Cowp. 71. Orton v. Vincent; 
1 H. Black. 76. MitclieU v. Gibbons [o]. 
And each of them is liable for his own 
costs, as well as those of the original 
action. And where several actions are 
brought, it is usual, in suing out exe- 
cution, to apportion the debt and costs 
in the original action amongst the dif- 
ferent defendants, so that a part may be 



[i] See ante, vol. 1. p. 161. note [b]. 
. [/] Contra, 4 Campb. 36. Middleton 
.Sandford. Tidd, 322. 
[m] See ante, vol. i. p. 74. note [bi]. 
[n] S. P. 2 Campb. 396. fVright v. 



Walmsley; but no advantage can be 
taken of the irregularity upon a plea of 
non estfoctum. Ibid. 

[o] S. P. 8 T. R.29. Stevenson v. 
Cameron. 1 East, 91. note. 



Hil. 21 & 22 Car. II. Regis. 



61 a 



levied on each, together with his own 
coBts. Tidd P. K. B. 159. 2d. edit, [p] 
If the defendant does not justify bail in 
four days exclusive afler notice of ex« 
ception to them, the plaintiff may take 
an assignment of the bail bond [9] ; but 
if the fourth day be the last day of the 
term, and the defendant do not justify 
his bail before the rising of the court, 
the plaintiff may take an assignment of 
the bail bond on that day after the rising 
of the court. 8 Term Rep. 4. Deni v. 
fVeston* 

If the Tpiaintiff die after the arrest » 
and before the return of the writ, the 
court will set aside the proceedings on 
the bail bond. 8 Mod. 240. Hutchinson 
V. Smith, And where the defendant dies 
before the plaintiff could hav6 had judg- 
ment against him, if there has been no 
delay in putting in and perfecting bail, 
the court will stay proceedings on the 
bail bond upon payment of costs only : 
-but where the plaintiff might have had 
judgment against the defendant, if bail 
above had been put in and perfected in 
time, the bail to the sheriff are liable 
for the whole debt and costs, and the 
court will not relieve them. Cowp.71* 
Orion V. Vincent. Where the defendant 
becomes a bankrupt after he has given a 
bail bond, the bail are not discharged 
unless he obtains his certificate be/bre 



they are fixed, for if he obtains his cer- 
tificate afterward, they remain liable. 
1 Burr. 244. fVoUeif v. Cobbe. Ibid.' 
436. CockeriU v. Ornton* If the defend- 
ant surrender himself to the sheriff be- 
fore the return of the writ, the bond 
may be cancelled, after which the plain- 
tiff can neither proceed against the 
sheriff, nor maintam an action against 
him for not assigning it. 6 Term Rep. 
753. Jones v. Lander. 7 Term Rep. 
102.'^ Stamper v. MiWoume. [r] And 
where the bail surrender the principal 
after the assignment of the bail bond 
without justifying, and after theexpira- 
tion of the time allowed them to justify^ 
the court will stay the proceedings on 
payment of costs. 5 Term Rep. 401-. 
Edwin V. Allen. Ibid. 534. Metfsey v. 
Camett. 7 Term Rep. 297. Hardwick 
v.Bluck. [s] 

(4) S. P. 1 Sid. 23. Allen v. Robinson, 
This must be understood to mean, where 
the defendant does not' put in, and jus- 
tify, bail at all; for in a late case where 
the sheriff permitted the party to go at 
large, without taking a bail bond, and 
returned cepi corpus, and, before the ex- 
piration of the rule to bring in the body 
put in bail, it was held that he was not 
liable to an action, either for an escape 
or false return. That was an action 
against the sheriff of JiTeft^y in which the 



[/?] As to bringing several, siCtionB, 
see ante, vol. i. 161* note [b]. 

[q] But it is also necessary that he 
should enter the exception before he 
takes an assignment ; for where the 
plaintiff had given notice of exception, 
but omitted to enter it, although the 
defendant had acted on the notice, the 
court stayed the proceedings on the 
bail bond. 1 Chitty's R. 174. Hodson v. 
Garrett. 

[r] 1 Bos. & Pull. 325. Maddocks v. 
BuUcock; but it is optional with the 
the sheriff whether he will accept the 



surrender or not. 1 East, 383. Hamilton v. 
WUson. 10 East, 100. Plyndon v. H&weU. 
In 8 T. R. 456. Hyde v. Whiskard, it 
was held that bail above might be put 
in before the return of the writ and the 
defendant surrendered by them to the 
king's bench prison. See 3 Bos. & Pull. 
232. Harding v. Hennetn; but see 
Tidd, 248. citing Forster y. Hyde, M. 
41 Geo. 3. K. B. 

[s] Hardwick v. Bluck is contra, but 
it is over-ruled in 7 T. R. 529. The King 
v. Sherig^ of Middlesex. 

N 3 



61 b 



Posterne versus Hanson and Hooker. 



first count of the declaration stated that 
the defendant had arrested one W. J. S. 
and suffered him to escape, and falsely 
returned cepi corpus^ and another count 
stated that the defendant neglected to 
arrest the said W. J* S., and falsely 
returned cepi corpus : and oh the general 
issue pleaded, it appeared in evidence 
that the defendant had actually arrested 
W. J. S. but afterwards permitted him 
to be at large without having taken a 
bail bond, and the plaintiff on the re« 
turn day ruled the defendant to return 
the writ, who returned cepi corpus, and 
the defendant being served with a rule 
to bring in the body, put in bail, and 
W. J. S. before the expiration of the 
latter rule surrendered himself in dis- 
charge of those bail ; it was adjudged 
that bail having been put in within due 
time was an answer to the action, the 
object of ruling the sheriff to return the 
writ being, to ascertain whether he has 
arrested the party or not, and if he re- 
turn cepi corpus he must put in bail; 
that, if the action could be maintained, 
it would in fact be going to a jury to 
ascertain xoheiher the court has done right 
in giving the sheriff' the ^^^ *i^^ *o put 
in bail j it was a sufficient answer to the 
action that an appearance toas entered ; 
that in this case in Saunders it was said 



by the court, that if the sheriff take a 
prisoner, and detain him in his custody 
and at the return of the writ return iKpi 
corpuSf and have not the body in court, 
he shall be amerced, but the party shall 
not have an action against him. 2 Bos. 

6 Pull. S5. Parienie v. Plumptree. 
But where the sheriff, who permits the 
party to go at large without taking a 
bail bond, has him not at the return of 
the writ, or in other words, does not put 
in and perfect bail toiihin due time^ it is a 
breach of his duty, for which he is an- 
swerable in an action for an escape. 

7 Term Rep. 109. Fuller v. Prest. 

1 Bos. & Pull. 223. Webb v. Matthew. 

2 Term Rep. 176. 177. Atkinson v. Af<rf- 
teson. [t] 

(5) And therefore if the defendant 
tender a bail bond with sufficient sure- 
ties, [ii] and the sheriff refuse to accept 
it, he is liable to a special action on the 
case, but not to an action of trespass, 
for the refusal does not make him a 
trespasser ab initio, Cro. Car. 196* 
Salmon v. PercivaU. Sir W. Jones, 226. 
2 Roll. Abr. 561. pi. 9. S. C. Dalt. 
Sheriffs, 356. 2 Vent- 96. Bealy v. 
Sampson. 1 Sid. 22. Allen v* Robinson. 
2 Salk. 609. Rex v. Barlow, 2 Mod. 
SI. Smith V. Hall. Ibid. 84<. Page v. 
Tulse. And the action does not lie 



If] But it is adviseable in all cases 
before bringing an action against the 
sheriff to demand an assignment of the 
bail bcHid, and to insert in the declaration 
a count for not assigning the 1>ond : for 
where the plaintiff was told by a clerk 
on application at the sheriff^s office that 
no bond had been taken, and brought 
his action declaring for an escape, and 
also for not arresting, but had no count 
for not assigning the bond, and it turned 
but in evidence that a bond had been 
^ken, the plaintiff was nonsuited and 
the court refused to relieve him. 5 Taunt. 
525. Mendez v. Bridges. Indeed it seems 



better in all actions against the sheriff 
for defaults in executing mesne process^ 
to insert in the declaration all the three 
counts above alluded to. 

[tf] That is, persons having sufficient 
Xttithin the sherijff's bailiwick: for where 
the declaration against sherifib of JLon- 
don averred that the defendant tendered 
bail, having sufficient within London and 
Middlesex^ and that the defendants 
were sheriff of Middlesex as well as 
sherifis of Londony it was held bad 
on demurrer. 15 Eiist, 320. LtroeU v. 
Pfowrn 
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against the baiUff' who refuses, but it 
must be brought agaiust the sherifiF. 
2 Mod. 32. Smith v. Hall. The clause 
in the statute^ which requires reason- 
able sureties, was introduced for the 
beaefit of the sheriff, and therefore 
though he may insist upon two sureties, 
yet he may take a bond with one surety 
only. Sir W. Brwnf^ case, cited 10 Rep. 
100 b. 101 a. Beatosag^B case. Cro. 
£liz.808. ClifftofiY. Web. Ibid. 852. 
Blaekboum v. Michelboum. Ibid. 862. 
Caiton v. Wale. Fort. 369. Cook v. 
Brookhura. [o] 

(6) S. P. Cro. £liz. 624. Barton v. 
Aldeworth. 1 Roll. Abr. 92. pi. II. 93. 

'pi. 17. Ibid. 807. (D) pi. 4. Moor, 
428. Laughton v. Gardner. 1 Sid. 22, 
23. Allen v. Robinwn.l\M.^2>9. Parker 
V. Welby. Post, 154. Benson v. Welby. 

1 Vent. 55. Anon. Ibid. 85. Parker v. 
Welby. I Mod. 2S7. Ellis Y. Yarborough. 

2 Mod. 177. & C. 6 Mod. 122. Gro- 
wnor V. Soame. 10 Mod. 288. Kitton 
V. Fag. 1 Mod. 240. 244. Page y. 
Tuke. 2 Mod. 83. S. C. 1 Lev. 86. 
Bentley v. Hare. Gilb. H. C P. 22. 
3d. edit. Ethericke ▼. Cowper. I Ld. 
Raym. 425. and 1 Salk. 99., in which 
what Lord Holt is made to say, that 
if the sheriff takes insufficient bail, he 
is liable to an action, as well as to 
amercements, is not law, and is noticed 
by Salkeld to be contrary to the case 
df Grovenor v. Soame^ where it was ad- 
judged, that no action lies against the 
sheriff for taking insufficient bail, but 
he shall be amerced if he has not the 
l^ody. 

(7) Ifthe plaintiff chooses to pro- 



ceed against the sheriff, rather than take 
an assignment of the bail bond, he must 
sue out a rule upon him to return the 
writ. This rule expires in Jour days 
next after the service of the rule, ia 
London and Middlesex^ and in six days 
after, in any other county or city, and 
is obtained in K. B. from the clerk of 
the rules, and in C. B. from the se- 
condaries I and is usually taken out on 
the return day of the writ by bill in 
K. B. and on the first day of the term, 
or quarto die post of any other return 
in C. B. and in K. B. when the pro- 
ceeding is by original, in order to keep 
pace with the time to put in bail ; but 
it cannot be taken out before that time, 
though tested in term time, and if it 
be it is irregular, and an attachment 
grounded upon it will be set aside. 
I Term Rep. 552. The King v. Sheriff" 
qfComtoaU. However, as we ahready 
observed (note 3), this rule cannot be 
had after the plaintiff has taken an 
assignment of the bail bond, if it be 
valid ; for if it be a void bond, as hav- 
ing been executed after the return o£ 
the writ, or the like, 2 Term Rep. 
569. Samuel v. Ei^ns^ the sheriff may, 
notwithstanding such assignment, be 
ruled to return tlie writ. I Wils. 223. 
Lord Brooke v. Stone^ Nor can thia 
rule be taken out where the writ was 
executed by a jjprcia^ bailiff nominated 
by the plaintiff, or his agent. 2 Black. 
Rep. 952. Hamilton v. DalzieU whether 
it be a writ of execution, or on mesne 
process. 4 Term Rep. 119. De Mo* 
randa v. Dunkin. [w] As the object of 
this rule is to bring the sheriff into con- 



* [v] If more than two sureties be 
tendered and two of them are each 
worth property to the amount of tlie 
penalty of the bond, it is immaterial 
what property the others have. 5 M. & S. 
5223. Matsoti v. Booth i but whether it 
be sufficient to tender a number of 



sureties « whose aggregate property 
amounts to the penalty of the bond, 
although no one of them has property 
to that amount, seems not to be deter- 
mined. 

[tv J So where the plaintiff or his 
agent gives special directions to the 
N 4 
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tempt) It must be served personcUi^ 
either on him, or his under-sheriff; 
service on the under-sheriff's agent in 
London has been held to be insufficient: 
lor as six days only are allowed, after 
the service of the rule, to return the 
writ, it might be impossible to obey the 
rule in distant counties, if service on 
the agent were sufficient. Doug. 420. 
The King, v. Coles. But in London^ 
Middlesex, and Surrey ^ a service on the 
under-sheriff's agent in held to be suffi- 
cient ; and the reason assigned is, be- 
cause the offices of the agents for the 
under-sheriffs of those counties are 
considered as the offices of the under- 
sheriffs themselves s but in these cases 
if tlie rule be served on the agent any 
where except at the qffke, the service will 
be bad. Ibid.[x] If the sheriff does not 
return the writ, the court will upon an 
affidavit, stating that the deponent per- 
sonally served A. B. wbo acts as under- 
sheriff, with a copy of the rule, and at 



the same time shewed him the origipal 
(which words in italics are held to be 
essential, 3 Term Rep. 351. The King 
V. Smithies), and that the writ was not 
filed,grantanattachmentagainstliim.[iy] 
If he does return the writ, he must do 
so on the day on which the rule for 
returning it expires, and on default 
thereof, the plaintiff may move for an 
attachment on the next day. 4 Term 
Rep. 496. R.G.W 

The sheriff, having arrested the party, 
and let him go at large on bail, must 
return cepi corpus^ and if bail above be 
not put in, and perfected, the next step 
for the plaintiff to take is, to rule the 
sheriff to bring in the body.[a] This rule 
too expires in four days after service, 
in London and Middlesex, and in six days 
after, in every other county, like, the 
rule to return the writ, and must be 
served in the same manner as that rule is. 
The object of the rule to bring in the 
body is to compel the sheriff, when the 

' 9 



sheriff's bailiff. 1 Chitty's R. 61S. in note. 
Porter v. Viner» PaUister v. Pallister* 
But though a special bailiff be appoint- 
ed to arrest, the sheriff is responsible 
for the safe custody of the defendant 
after the arrest is made, and the writ 
returned. 8 T. R. 505. Taylor v. Ri- 
chardson, 2 Esp. 591. Beckford v. 
Welhy. 

[x] If the rule to return the writ ex- 
pires in the vacation, the sheriff has the 
whole of the first day of the following 
term to return the writ in K. B. 5 East, 
386. The King v. Sheriff of Berks. 
1 Smith, 427. S.C. Anon.\ but it is 
otherwise in C. B. 5 Taunt. 647. The 
Kingy. Sheriff of Middlesex. 1 Marsh, 
270. S. C. The same is the law with 
respect to the rule to bring in the body. 
Post, note [«]. 

Cy] Where the sheriff on being ruled 
gave notice to the plaintiff that the writ 
was lost, but tliat the defendant was in 

16 



custody, the court of C. B. held it 
equivdlent to a return of eepi corpus, 
and set aside an attachment for not re- 
turning the writ. .1 Marsh. 289. The 
King V. Sheriff of Kent. 

[z] But where the rule expires on 
the last day of term, an attachment may 
be moved for at the rising of the court 
on that day. 1 1 East, 591. The King 
V. Sheriff of Surrey, 

[/x] But where the plaintiff on the 
return of cepi corpus, brought an action 
against the sheriff for an escape and re- 
covered, the court held that he could 
not after this rule the sheriff to bring 
in the body. 2 B. & A. 623. Bomick 
V. Walton. 1 Cbitty's R. 393. S. C. ; nor 
can he after having taken a cognomt 
from the defendant, for the defendant 
appears in court on giving the cognoftk 
and the . sheriff has done . his duty. 
1 Taunt. 159. The King y. Slieriff of 
Surrey. 
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defendaut is at large, to put in and per- 
fect bail above. 1 Wils. 262. Wdfes. 
CMingmood. It must not be taken out 
until the day afier the expiration of the 
rule to return the writ ; if it be, the 
attachment founded upon it will be ir- 
regular. 5 Term Rep. 479. HtUchins 
v*Hird.[li] Nor until the time for putting 
in bail has expired. 2 H. Black. 276. 
Rolfe V. Siede.[c] For if those rules be 
taken out before, it may happen that 
the defendant will justify his bail after 
the sheriff is fixed with the debt and 
costs, whereby the sheriff will be with- 
out remedy, for if he brings an action 
on the bail-bond against the defendant 
or his bail, they may plead comperuU 
oc/i/im, and so defeat the action. Spicer 
V. Linndl, East, 23 Geo. S. C P. 
Imp.K.B.159.[<l 

The sheriff being thus called upon 
to bring in the body, must either bring 
it into court, or put in and perfect bail, 
above, within the time allowed him by 
the rule. 1 Wils. 262. Wolfe v. Cd- 
linga>ood. If he do not, it is now con- 
sidered as a contempt, for which the 
court will, on an affidavit of the service 
of die ru]e£«], and that no bail has 
been put in, or that bail has been put in» 



but not perfected, grantan attachment ; 
though formerly we have seen the 
practice was to amerce .the sheriff: see 
ante, note (2). The sheriff has the 
whole of the day, on which the rule 
to bring in the body expires, to bring 
it in ; therefore the contempt is not in- 
curred till that day be past, and of 
course an attachment cannot be moved 
for until the next day.[y^ 

If the sheriff is called upon in due time 
after he goes out of office to return the 
writ, and neglects to do so, he is liable, 
by the practice of both courts, to an 
attachment. So he always was in C. B. 
if he neglected to bring in the body atter 
being served with a rule for that pur- 
pose; however in K.B. the practice 
till lately was to proceed against him btf 
distringas for not bringing in the body. 
But now by rule of that court, Trin. 
31 Geo. 3., where any sheriff before 
his going out of office shall arrest any 
defendant, and cepi corpus shall be re^ 
turned, he shall and may, within the 
time allowed by law, be called upon to 
bring in the body by a rule for that 
purpose, notwithstanding he may be out 
of office before such rule shall be grant- 
ed. 4 Term Rep. 379. [g] The sheriff 



[6] 2 East, 24>1. The King v. Sheriffs 
of London. S. P. ; but if the time for 
putting in bail has expired, the rule to 
bring in the body may be taken on the 
day of the return of cepi corpus. 4 M. 
&S.427. The King V. Sheriff of Mid' 
dlesex. 

. [c] 8 East, 525. The King v. She- 
riff of Middlesex, S.P. 

[ef] But the taking out the rule 
ought not to be unnecessarily delayed, 
therefore, where the sheriff, returned 
cepi corpus in Hilary term, and the 
plaintiff did not rule him to bring in the 
body until Michaelmas term, the court 
of K. B. set aside an attachment against 
him for not doing it. 7. T. R. 452. The 



King v. Sheriff^ of Surrey. See also 
3 Bos. & Pull. 151. The King v. Per- 
ring ; and 9 East, 467. The King v. 
Sheriff of Surrey. 1 Taunt.111. The 
King v. Sheriffs of London. 

[e] 1 N. R. 121. Barnard v. Berger. 

[/] The King v. Sherff of Essex, 
cited in 7 T. R. 528. 8 T. R. 464. The 
King V. Sheriff of Middlesex. 1 Price, 
388. The King y. Sheriffs of London. 

[g] And if the old sheriff, after hav- 
ing arrested the defendant, suffers him 
to escape, and goes out of office before 
the return of the writ, he is answerable 
for the escape. 4 East, 604. The King 
y. Late Sheriff of Middlesex. 
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cannot be discharged from the attach- 
ment for not bringing the body, but 
upon payment of the nhole dehi and 
costSy and not merely of the mm noorn 
to, and costs. 7 Term Rep. S70. Kep- 
pel ▼. King. 1 H.Black.233. FotoldiY. 
Mackintosh. [A] And he must then have 
recourse against the bail by putting the 
bail bond in suit, against them ; though 
in general hei^ reimbursed by his officer, 
who brings the action in the sheriff's 
name. If the sheriff be in contempt for 
not bringing in the body, and then the 
defendant dies, an attachment may issue 
against him afVerwards for the prior 
contempt, though the original cause 
abated by the defendant's death. S Term 
Rep. 133. The King v. Sher^o/Mid^ 
dleux. 

The attachment is often set aside 
by the favour of the court upon terms, 



in order to let in a trial of the merits ; 
those terms vary with the circumstances ; 
if the plaintiff has not lost a trial, the 
court will set aside the proceedings 
upon putting in and perfecting bail 
above, and payment of costs. 4> Term 
Rep. 352. HUl ▼. BoiU But if a trial 
has been lost, the court will further re- 
quire that the attachment shall remain 
in the office, and stand as a security for 
the sum recovered, [t] If the application 
be made on behalf of the defendant, 
it is necessary that there should be an 
affidavit of die merits ; or if made by 
the sheriff, though it cannot be ex* 
pected that he should swear to merits^ 
the court will require an affidavit that 
the application originated from him, 
and was not made in collusion with the 
defendant in the cause. 7 Term* Rep. 
239. The King v. Sherifqf Surfy.lj] 



[h] And the law is the same since 
the Stat. 43 Geo. 3. c.46. s.2. (which 
obliges the sheriff to take the sum in- 
dorsed on the writ, and lOl, for costs in 
lieu of bail,) in case the sheriff omit to 
take that sum on the arrest. 9 East, 
dl6. The King Y. Sheriffi of London. 
But he is not liable beyond the penalty 
of the bail bond, if taken. 4 East, 604. 
The King v. Sherif of Middlesex. 
Tidd, 337. Nor where the attachment 
against the sheriff is in an action against 
the acceptor of a bill of exchange, is he 
liable to pay the costs in other actions 
against other parties to the bill. 2 B. 
4rA.192. The King y. Sheriffs of Lon- 
don. Although the acceptor himself 
could not have staid the proceedings 
except upon payment of those costs, in 
whicJi respect he differs from other par- 
ties to the bill, who may stay proceed- 
ings on payment of the debt and their 
own costs respectively. 4 T. R. 691* 
Smith V. Woodcock. Same v. Dudley. 

[t] By << a trial has been lost," is 
meant such a trial as would enable the 



plaintiff to have judgment of the term in 
which the writ is returnable. See 
further, 1 Chittyl Rep. 180. Leey. 
Cary. lhid.2S7. The King y. Sherif 
of Middlesex. Ibid- 270. Phillips v. 
Whitehead. Ibid. 357. The King v. 
Sheriffs of London, and the notes to 
each of those cases. And that it is in- 
cumbent on the plaintiff to show that a 
trial has been lost. See 5 Taunt. 606. 
The King v. Sher^qf Surrey. 

[/] Ace. 3M.&S.299. The King 
V. Sheriff^ of Middlesex. And to the 
same effect by rule of the court of K.B. 
M. T. 59 Geo. 3. 2 B. & A. 24a 
1 Chitty's R. 348. note (a), it is order* 
ed << that from and after the last day of 
" this present term, no rule shall be 
** drawn up for setting aside an attach- 
** ment regularly obtained against a 
*< sheriff for not bringing in the body, 
** or for staying proceedings regularly 
** commenced on the assignment of any 
''bail bond, unless the application for 
** such rule shall (if made on the part 
** of the original defendant) be ground" 
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But the court will not relieve kim, either 
by setting aside the attachment, or by 
staying proceedings in an action for 
an escape, if he has been guilty of a 
breach of duty, in discharging the de- 
fendant out of custody, without the 
plaintifiTs consent, upon his oton under- 
taking to appear and put in bail, instead 
of taking a bail bond. 7 Term Rep.239. 
&109. Fuller y.Prest.lk] 

(8) S.P. F.N.B. 565. B. 7th edit. 
But, it seems, he might have taken 
bail of his own accord. Gilb. H. C. P. 
20,21. Sdedit. 1 Vent. 55. Anon. 
Ibid. 85. Parker v. Welby. This arbi- 
trary power produced, as might natu- 
rally be expected, great extortion and 
oppression of the subject. 2 Mod. 180« 
EUii V. Yarborough. Therefore the 
statute wai^ made to compel sherifb in 
future to take bail in those cases where 
they might hare taken bail, and neg- 
lected or refused to do so. 4 Term 
. Rep. 508. Sengough v. RossUer. For 
the nature of the writ of hamine reple^ 
^ndo, see 2 Lill. P. R. 23. 1 Atk. 



638. Treblecock\ case. 3 Black. Comm. 
129. 

(9) So where it was stated that A. 
demised to B. who entered, and was 
possessedythe reversion thereof Aefonging 
to the said A* this was held to be a suf- 
ficient averment that A. had the rever- 
sion. 1 Salk. 13. Hkki v. Dotonling. 
So where in trespass for his horse, the 
defendant pleaded, that P. was owner 
of the horse which strayed out of his 
possession, and came to the hands of the 
plaintiff, and the defendant, by the com- 
mand of P. demanded the horse within 
the year, prqferendo $atUfaciionem^ it 
was held, that this is a direct affirmation 
that he tendered amends, like the case 
of toarrantizando vendiditj where the 
participle affirms as directly as the verb ; 
so dansplagam mortalem is well enough. 
5 Rep. 120. Longs case. 2 Salk. 686. 
Henl^ V. Walsh, So any words which 
imply such a matter to be so, are suffi- 
dent ; as if it be pleaded that A. was 
seised in fee, and died, and the land de» 
scended to B. as his son and heir, this 



<< ed upon an affidavit of merits, or 
** (if made on the part of the sheriff 
'^ bail, or officer of the sheriff,) be 
** grounded upon an affidavit, shewing 
** thatsuchq>plicationisreallyandtru]y 
^ made on the part of the sheriff or 
** bail, or officer of the sheriff, (as 
<< the case may be) at his or their own 
'* expence, and for his or their only in- 
** demnity, and without collusion with 
'* the original defendant." If an affi- 
davit of merits be made, it is not neces- 
sary to state on whose behalf the appli- 
cation is made. 1 Chitty's R. 572. Bell 
V. Taylor. The affidavit of merits must 
be made by the defendant himself. 
1 Chitty's R. 722. The Kingy. She- 
rif of Middlesex. If the application 
be made on behalf of the sheriff, or the 
bail, the affidavit must strictly comply 
with the rule. 1 Chitty's R. 347. The 



King V. Sheriff'qf Middlesex. See also 
2 B. & A. 190. The King v. Sherifqf 
Middlesex. 

[it] 6 Taunt. 55if. Birn v. Bond. 
S. P. 2 Marsh. 261. S. C. And in such 
case the sheriff, although he pay the 
debt, cannot recover against the de^ 
fendant; 8 East, 171* Pitcher v. Bai' 
ley ; therefore the court will not in such 
case set aside the attachment, on the 
application of the defendant, even upon 
an affidavit of merits ; 2 B. & A. 354^ 
The King v. Sherds of London '^ 
1 Chitty's R. 68. S. C. ; but where it 
was sworn that the omission to take a 
bail bond was a mere mistake, the 
court let the defendant in to try the 
action, ordering the attachment to 
stand as a security. 1 Chitty's R. 721. 
TurnbuU v. Moreton. 



61 h Posterne versus Hanson and Hooker. 

was held to be a sufficient averment that scend to B. as his heir. 2 Lutw. 1172. 

he died seised, though it be not said in HiU v. Bolton, See 1 Saund. 117* 

express words that he died so thereof Cutlery. Southern, note (4). 
seised; for otherwise it could not de- 



Case 9. Hodsden against Harridge. 

Michaelmas, 22d of Kmg Charles the 2d. Roll. 55i. 



London, iinjS, it remembered, that heretofore, to wit, iif 

to wit. J W\ _ ' .*.,,, 

-■^ Easter term last past, before our lord the 

king at Westminster^ came Jasper Hodsden^ by Charles Ballet 

his attorney, and brought here into the court of our lord 

the king then there, his certain bill agunst Bondand Harridgey 

in the custody of the marshal, &c. of a plea of debt, and 

there are pledges of prosecution, to wit, John Doe and 

Bichard Boe^ which said bill follows in these words, that is 

Debt on an - to say : Londofij to wit, Jasper Hodsden complains of Bowland 

*^ ' Harridge^ being ip. the custody of the marshal of the mar- 

shalshea of our lord the king, before the king himself, of a 

plea, that he render to him 152. of lawful money of Eng" 

landf which he owes to and unjustly detains from him, for 

aiipat»bctween this, to wit, that whereas divers disputes and controversies 

fendlmTabout*" ^®^® ^'^ ^^^ moved between the said Jasper aud the said 

some malt, Boidandj touching and concerning certain sums of money 

^bmittedihem- due from the said Bowland to the said Jasper j for malt (1) 

selves to the bffore that time sold and delivered by the said Jasper to the 

and R. L. ' ' said Bcndand. And whereas also for the quieting of the said 

dispute and controversies, as well the said Jasper as the said 

Bowland J on the 24th day of October, in the ISth year of the 

reign of our lord Charles the 2d, now king of England, &c. 

at London afores^d, to wit, in the parish otSt.Dunstan in the 

east, in the ward of Farringdon without, London, submitted and 

put themselves {2) to and upon the award, order, determination, 

(1 ) It is held necessary, in debt on an in the declaration in Coppin v. Humard, 

award, to state in the declaration for post, 127« and it seems to be optional 

what cause the parties submitted to ar- either to state or omit it. 
bitration; but where an award is plead- (2) In debt or assumpsit upon an 

ed in bar, it is sufficient to aver that award, it is necessary to state in the 

they submitted themselves to arbitra- declaration a mutual submission, as is 

tion generally. 5 Edw- i. 1 pi- 5. Bro. done in this entry, and in other pre- 

Arbitrcment. 34. However, it is omitted cedents. Post, 127. Coppin v* Hurnard*. 
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and judgment ofTkomas Whitehill innkeeper, and Richard Lilly 
citizen and stationer oi London arbitrators indifferently chosen^ 
as well on the part of the said Jasper^ as on the part of the said 
Rowland, - to arbitrate, order, determine, and adjudge of and 
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J Saund. 32. Birks v. Trippet. Rast. 
15S. b. Co. £nt. 159. a. Lib. Plac. 107. 
pi. 3. 116. pi. 18. Brownl. Rediv. 181. 
Hans. Ent. 89. 91. Reg. 111. a.; an 
award being the determination of a 
third person between others who sub- 
mit to his judgmenti and the submission 
creating a mutual obh'gation upon them 
to acquiesce in his decision. Therefore 
where in debt on an award, the plaintiff 
declared that the defendant by bond 
submitted himself to the award, of J. P. 
an arbitrator indifferently named and 
elected, as well on the pari of the plain- 
tiff, as of the defendant, and that J. P. 
awarded the defendant to pay so much, 
&c. it was held on demurrer that the 
declaration was insufficient for want of 
shewing a mutual submission: for the 
words, *^ on the part** of the defendant, 
do not import thearbitrator to be named 
6ijf the defendant [a] ; that there is a 
difference where the action is brought 
upon the bond of submission, and where 
upon the award itself; in the former 
case the defendant by praying oyer 
shews there were mutual submissions, 
the condition always reciting it, but in 
the latter it must be averred, before 
the award can be properly introduced. 
2 Str. 923. DiUey ▼. PolhiU. 

In general it is enough to allege that 
tlie plaintiff and defendant submitted 
themselves to the award of J. J. with- 
out setting out the submission, or say- 
ing that it was in writing ; but where 
the parties are bound by their submis- 
sion in a different manner from what 



they would in general be subject to, it 
is necessary to state the terms of the 
submission in order to shew their liabi- 
lity in that particular case. As where 
in assumpsit against A. and B. the de- 
claration stated that on the 23d March 
1792, and for three years before, A. 
rented a farm called L., and B. rented 
it for the two following years, and 
quitted on the 25th of March 1794, 
and afterjvards the plaintiff rented it ; 
this dispute had arisen between the 
defendants and plaintiff respecting the 
state of the fences at the respective 
times when the defendants severally 
quitted the farm, and that doubts had 
arisen whether the defendant A. lefl 
the same in proper repair, and also 
whether the defendant B. led the same 
in repair, and that by an agreement in 
writing between the defendant A. on 
the first part, the defendant B. of the 
second part, and the plaintil^ of the 
third part, the said parties jointly and 
severally agreed to refer all matters in 
dispute between them to the determin- 
ation of J. S. and the defendants there- 
by '/of ntfy and severally undertook and 
agreed with the plaintiff .to keep the 
award of J. S. and the plaintiff under- 
took to and with the defendants jointly 
and severally to perform the award on 
his part. The declaration then stated 
that J. S. made his award and directed 
the defendant A. to pay so much money, 
and the defendant B. to pay so much to 
the plaintiff, but that they refused, &c. 
It was objected in arrest of judgment. 



[/f] These words are taken from the 
report of the judgment ; but it appears 
clearly that the fault in the declaration 



was in omitting to aver that the plaintiff' 
submitted, for the defendant' b submis- 
sion was expressly averred. 
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HoDN>BN V. concerning all actions, suits, quarrels, controversies, accounts^ 
Harridob. trespasses, disputes, claims and demands whiOsoeTer, then de- 
' pending and being between the said parties from the beginning 

of the world, until the said 24fth day of October in the year 
so as ibey make aforesaid, SO as the said arbitrators should make and publish 
iJritiM 11?^ their award touching the premises, in writing under their 
their hands and hands and seals, ready to be deliyered to the said Jasper^ and 
bTdiiJrered «i ^® ®^^ Rondand^ on or before the 7th day of November then 
or before the 7di next following; and if the said arbitrators should not agree in 
then not^and * ^^^^ ^^d award at and by the time aforesaid, then as well 
if diey should the said Rowland as the said Jiz^p^r on the 24th day of 
to theum^nge October^ in the year aforesaid, at London aforesaid, in the 
^S**^M*A- P^**** ^°^ "vrtirA aforesaid, put themselves to and upon the 
trators should award and umpirage of such person as the arbitrators should 
^^^'^ ^ name and choose to end and determine the premises, so as 
80 as the umpi- ^^ Umpirage and award of such umpire should be put in 
rsge should be writing undcT his hand and seal, before the 20th day of the 
under Ms'biu^ snid month of November. And whereas also the said arbi- 
and seal before trators at any time after the said 24?th day of October in the 
November/ y^ar aforesidd, or on or before the said 7th day of November 
The arbitrators then next foUowiniT, did not ainree. make or publbh any 

did not agree, j ^ i.- ^^ -j . . -^ '^ j ,i / 

award touching the said premises m writing under their 
hands and seals, ready to be delivered to die said Jasper and 
Bowlandj according to the said sulnnission; but the said 
arbitrators afterwards, to wit, on the 7th day of November 
in the year aforesudj at London aforesaid, in die parish and 

that this was not a joint, but a several^ several interests. But the court was of 

promise of each defendant to be answer- opbion that the words of the agreement 

able for himself only ; for their interests were too strong to be got over, and 

in the subject matter of the promise were tho' it was reasonable that each should 

several and not joint ; beside, the arbi- only make satisfaction for the time he 

trators award nothing to be done by the occupied, and which would have been 

defendants jointly, but that each should the case if the submission had been 

pay a certain sum; and 5 Kep. 18 b. general, yet by the /envu of the submis- 

Slingsb^s case was cited, in which it sion or agreement they have prombed 

was adjudged, that where it appears by jointly and severally, which makes them 

the declaration that every of the cove- responsible the one for the other ; and 

nantees has a several interest or estate, the objection was over-ruled. 7 Term, 

the covenant made with them, and every Rep, 352. Mansell v. Burredge. [&] 
of themy is several in respect of their 



[5] As to what covenants and agree- pleadings on them, ante, vol. i. 291 £• 
ments are joint, and what several, see notes, 
ante, vol. i. 154?. notes, and as- to the 
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ward aforesaid, did name and choose one Richard Weeh of the fiopsnxK v. 
parish of Sl.Giles without Cripplegate in the county of Middle- Harripob.^ 
sexj brewer, umpire, to end and determine the premises afore- but ciMwae E. 
said: which said Bichmrd Weeks afterwards and before the w. tobeum- 
said ^20tfa day of November in the year aforesaid, to wit, ^^* 
on the 19th day of Nooember in die year aforesud, at 
London aforesaid, in the pariA and ward aforesaid, hav- 
ing taken upon himself the burden of the said umpirage 
and award, made his certain umpirage of and upon the 
premises (S) under the hand and seal of him the said Richard 
Weeks^ and by the said umpirage awarded and ordained that 



(S) An award or umpirage ought in 
pleading to be stated to have been made 
pursuant to the submission, in form as 
well as substance; therefore regularly 
this declaration should have averred 
that R. W. made his umpirage in xnrit' 
ing under his hand and seal according 
to the submission ; but as the umpirage 
is expressed to be under his hand and 
seal, it must necessarily be intended to 
be in writing; and so it was adjudged 
in Fuller v. Lane, cited by Dolben J. 
in Reushy ▼• Manning. Carth. 159. 
and reported in 2 Sid. S8. by the name 
of Lane ▼• Butler^ where the submis- 
sion was, ** so that the award be made 
^' in writing under the hands and seals 
** ready to be delivered to the parties, 
<^ &c. ;** and it was pleaded that the ar- 
bitrators did make an award under their 
hands and seals, and ready to be deli- 
vered to the parties, and an exception 
was taken, that it was not expressly 
averred that the a>vard was made in 
foriting, as the submission required : but 
it was not allowed, because it must ne* 
cessarily be intended it was in writing, 
it being pleaded to be under the hands 



and seals of the arbitrators ; but HaUf 
who was then (1657) chief justice of 
C. B. doubted. 

But where the submission is that the 
award should be in writing under his 
hand and seal, it is not suflBcient to 
aver that it was in toriting merely with- 
out more : As where in debt upon bond 
conditioned to perform the award of 
of J. S. so as it be made in writing under 
his hand and seal by such a day ready 
to be delivered to the parties ; the de«> 
fendant pleads no award made ; the 
plaintiff replies that the arbitrator be- 
fore the day made his award in wrOing 
which is set out, and a breach assigned ; 
and on a general demurrer it was ob- 
jected that it did not iqppear to be 
under the hand and seal of the arbitrator, 
as the submission required: and for 
this &ult the court held the replication 
ill. lStr.116. Henderson yf.WUliamson. 
See also 1 Bulst. 110. Scott v. Scott. 
1 Roll. Abr. 245. pL 25. Palm. 109. 
112. Thayer Y.Thayer. Ibid. 121. Grr- 
denfiddr.Lane. Cro.Jac.278. Sallotos 
V. Girling. 2 Mod. 77- Columbd v. 
Columbel. [c] 



[c] Where the submission was ** so 
that the arbitrators made their award 
in 'writing under their hands,*' it was 
held insufficient to aver ** that the ar- 
bitrators dufy made their award lit xmt' 



ing,** and judgment was reversed for 
want of the words " under their hands." 
6 Taunt. 645. Everard v. Paterson. 
2. Marsh. SM. 8. C. 
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who awarded 
that the defend- 
ant should pay 
the plaintiff 151. 
within 14 days, 
but the defend- 
ant refuses to 
pay. 



Hodsden versus Harridge. 

the said Bcndand Harridge should pay, or cause to be paid 
to the said Jasper Hodsden the sum of 15/. of lawful money 
of England, within 14 days then next following, in full 
satis&ction of all debts, accounts and sums of money due to 
the said Jasper (4) ; whereby an action has accrued to the 
said Jasper to demand and have of and from the said Rowland 
the said 15L ^ Yet the said Bcndand (although often re- 
quired has not yet paid to the said Jasper the said ISL but to 
pay the same to him has hitherto altogether refused and still 
refuses, to the damage of the said Jasper of 202. and therefore 
he brings suit (5), &c 



' (4) It is now usual in practice to 
aver in the declaration in debt upon 
an award, and also in the replication 
ID debt on bond conditioned for per- 
formance of an award, that the de- 
fendant had notice of the award ; but 
such an averment has been held not 
to be necessary, because the defendant 
may take notice of the award as well 
as the plaintiE 1 H. 7. 5. Bro. Con- 
dition, 124. Bro. Notice, 18. 8 Rep. 
92. b. Fraunces^s case. Cro. Car. 132. 
Juxion V. Thomhill. 2Bu]st. 143. Child 
V. Harden. CoUet v. Baijfieldj cited Hard. 
42. For it is a general rule, that when 
a matter does not lie more properly in 
the knowledge of one of the parties 
than the other, notice is not requisite ; 
therefore if a man is bound by obli- 
gation, or covenants, or promises, to 
do a thing on the performance of an 
act by a stranger^ notice need not be 



alleged, for it lies in the defendant's 
knowledge as much as the plaintiff's, 
and he ought to take notice at his peril. 

1 Buls. 44. Gable y. Moss. 1 Roll. Abr. 
462. pi. 3. 4Freem. 254. Gierke v. 
Child, [d] If however it be provided 
that the award should be notified to the 
parties, it is no award until n otice be given. 

2 Buls. 144. Child y. Harden, [ir] 

(5) An action of debt lies on an 
award for a sum of money awarded, 
upon a submission either by rule, of 
court or by deed or in writing with- 
out deed, or by parol; but where 
an award is for performance of a col- 
lateral act where the submission was 
without deed, it was formerly holden, 
that there was no remedy to enforce it ; 
but however the law is now taken to 
be, that the party may have assumpsit 
to compel performance. 2 Ld, Raym. 
1040. Purdah v. Baily. [/] An award, 



[d] See ante, vdi.u 117. note (2), 
«lso 5 T. R. 621 & 624. The King v. 
Holland. Cro. Jac. 432. Henoring*s 
case. So notice of non-payment by 
the acceptor must be given by the 
holder of a bill of exchange to the 
other parties whom he means to sue, it 
being a matter particularly within his 
knowledge. Dougl. 679. Rushton v. 
Aspinall. 

[^] But in order to proceed by at- 
tachment, personal notice of the award 



is necessary, as the object is to bring 
the party into contempt. 1 Bos. & Pull. 
394. Brandon v. Brandon. 5 Taunt. 
813. Brander v. Penleaze. 1 Chitty's 
Rep. 229. Hartley v. Barlow, n. a. 
However it has been lately held, that 
personal knowledge of the award and 
rule of court brought home to the 
party is equivalent to a personal service. 
1 Barn. & Cress- 264. In re Bower. 

[y] So assumpsit will lie upon a 
submission by rule of nisi prius. 5 East, 
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' And now at this day, to wit, on Friday next after three Hodsdek v. 
weeks of »• Michael^ in the same term, until which day the Harripge.^ 
said.JBotti&?n^ Harridge had leave to imparl to the said bill piea. ' 
and then to answer, &c. before our lord the king at Wesi- 



though indented under the hand and 
•eal of the arbitrator, is no deed or spe* 
daily, but a writing under hand and 
tC9l. Stj A59.Dod V.Herbert. 1 Burr. 
281. Perry v. Nicholson, per Defii- 
son J. [g] ; therefore it is not necessary to 
make a profert of it. Sty. 459. 1 Salk. 
73. Foreland v. Marygold. In debt on 
an award, it is enough to shew so much 
only of the award as is sufficient to 
maintain the action; therefore if the 
plaintiff declares that it was (among 
other things) awarded, it is good. Lit. 



Kep. 312. Leake v. Butler, though 
T%oi/sden J. is supposed to hold the con- 
trary in a subsequent case which is very 
loosely reported. 1 Mod. 36. Leach v. 
Morris. So where in debt upon an 
awards by which it was awarded that 
the defendant should pay the plaintiff 
10/. in full satisfaction, it was objected 
that the declaration was not good, be- 
cause it did not appear that any thing 
was awarded to the defendant ; but the 
court was clearly of opinion, that the 
plaintiff is not bound to shew in his 



1^. Bonner. r. Charlton. So on a sub- 
nussion by a judge's order. 4 Campb. 
19. StiU V. Halford. « The defend- 
** ant," it is said, *< may insist at the 
*' trial, upoA the general issue of non 
*^ assumpsit, on any legal objection to 
<' the validity of the award which is 
*^ apparent on the award itself: and if 
<' courts of law have not any jurisdic- 
*< tion over the award, so that there is 
** no power to make an application for 
** setting it aside; the defendant may 
** shew some irregularity by matter ex- 
** trinsic, such as want of notice of the 
<< meeting, or collusion in the arbi- 
'^trator; but if a court of law has such 
<' jurisdiction (as where the reference 
"is by rule of court, or order of nisi 
** prius, or where the submission is by 
'' writing, and the parties agree to make 
^<it a rule of court, under the au» 
<< thority of St. 9 & 10 W. 3. c. 15.), he 
" cannot in such cases impeach the 
*' award by proof of any extrinsic mat-* 
** ter, which would be a ground for an 
'* application to set aside the award, 
** and which ought to be brought for* 
** ward in that specific form within a 
Vol. 11. PaetI. 



" certain limited time.*' 1 Phil. £v. 
112. It is in general better to proceed 
by action of debt on the avSard, where 
it can be done, than by debt on the 
bond, or by assumpsit or covenant, as 
the case may be; because if judgment 
be given by default in debt on the 
award, it is final in the first instance ; 
but in debt on bond for non -perform- 
ance of an award, breaches must be 
suggested under 8 & 9 W. 3. c. 11. s. 8. 
6 East, 613. Welch v. Ireland; and in 
assumpsit or covenant the judgment by 
default is interlocutory. See further 
as to awards, post, 133 ix. et seq. 

[g] But it seems that if the award 
be under hand, and seal and delivered 
by the arbitrator as a deed, it is a deed. 
4 East, 584. Br&mn v. Vaxnser. But if 
not so delivered, it is no deed, although 
under seal ; for delivery is essential 
to a deed, but Uie award is complete 
and perfect when signed and sealed 
and ready to be delivered, before 
it be actually delivered. Ibid., and 
see 17 Ves. 232. BlundeU r. Bret- 
targh. 
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Canm actionis 
nonaccrarit 
infra texannoi. 



minster^ comes as well the said Jasper by his said attorney^ 
as the said Batdand by John Hardisty his attorney ; and the 
said Rondand defends the wrong and injury when^ &c* and 
says that the said Jasper Hodsden ought not to have or main- 
tain his said action thereof against him, because he says, 
that the said bill of the said Jasper was exhibited on the 8th 
day o{ Aprils in the 20th year of the reign of our lord the 
DOW king, and not before, and that the cause of action, D^n 
which the said Jasper has above declared against the said 
Raaoland has not accrued* within six (6) years next before 



declaration all the award, but only so 
much of it as does intitle him to the 
thing, &c, and if the defendant will 
impeach the award, it must come on his 
side. 1 Leon. 72. Smith and Kir/bot^s 
case. So in 1 Sid. 161. Tilford v. 
Frenchf it was said, and agreed to by 
Twysden J. that if debt be brought 
upon an award for money generally, 
without shewing the award on both 
sides, the action is maintainable. And 
in 1 Salk. 72. Fordand v. Marigold, it 
was agreed that, in debt on an award, 
the p]ainti£Pneed not set forth any more 
of the award than makes for him. 
12 Mod. 5S4. 1 Ld. Raym. 715. S. C. 
So in 1 Burr. 280. Perry v. Nicholson^ it 
is said that nothing is clearer than that 
in an action of debt upon an award, a 
man has no need to state in his declara- 
tion any more of tlie award, than sup- 
ports his case ; if there be any thing by 
way of condition precedent to the pay- 
ment of the money, the defendant may 
set it out in pleading. 

But in debt upon bond to perform 
an award, it seems necessary to set forth 
the whole award in the replication; 
1 Salk. 72. Foreland v. MarygM ; 
which distinction is recognised by Denu 
ion J. in the above cited case oi Perry 
V. Nicholson f I Burr. 281. But though 
the plaintiff in debt on an award is not 
bound to shew the whole award, yet 
if he does set forth the tohole, and it 
appears to be a defective award, the de- 

20 



claration is bad ; Lit. Rep. 313. Leake 
V. Butler ; as if he shews an award of 
money on one part and a release on 
the oUier part, when the submission was 
by parol, and therefore no remedy for 
the release, as the law then stood. 
1 Sid. 160. Tilford v. French. S- C. 
1 Lev. 113. 

(6) By statute 21 Jac. 1. c. 16. s. S. 
it is enacted, ** That all actions of tres- 
<' pass quare dausum Jregit^ all actions 
" of trespass, detinue, trover, and re- 
** plevin, for taking away of goods and 
** cattle, all actions of account and upon 
<< the case, other than sudi accounts 
« as concern the trade of merchan- 
« dize between merchant and mer- 
** chant, their factors or servants, all 
" actions of debt grounded upon any 
** lending or contract without specialty; 
** all actions of debt for arrearages of 
<* rent, and all actions of assault, me- 
• ** nace, battery, wounding and impri- 
** sonment, or any of them shall be 
<< commenced and sued within the time 
<< and limitation hereafter expressed,. 
** that is to say, the said actions upon 
" the case (other than for slander) and 
" the said actions for account, and the 
** said actions for trespass, debt, deti- 
** nue and replevin for goods and cat- 
'< tie, and the said action of trespass 
** quare dausum/regil, t$iihin six years 
" next after the cause of such actions or 
" suitsy and not after ; and the said ac- 
^* tions of trespass of assault, battery. 



Hil. 21 & 22 Car. IL Regis. 



63 



the exhibiting of the said bill. And this he is ready to Hodsden v, 
Teriiy; wherefore he prays judgment, if the said Jasper ^^arridge. 
ought to have or nudntain his said action thereof against ' 

him, &C. 



'< wounding, imprisonment^ or any of 
** them, within four years next, [h] after 
** the cause of such actions or suits, 
** and not after, and the said actions 
** upon the case for words within two 
** years next after the words spoken and 
** not after." And by section 4. it is 
enacted, " That if in any the said ac- 
** tions or suits, judgment be given for 
** the plaintiff, and the same be reversed 
*' by error, or a verdict pass for the 
** plaintiff, and upon matter alleged in 
** arrest of judgment, the judgment be 
*' given against the plaintiff that he 
** take nothing by his plaint, writ, or 
** bill ; or if any the said actions shall 
** be brought by original, and the de- 
*< fendant therein be outlawed, and 
** shall after reverse the outlawry ; that, 
** in all such cases, the party plaintiff, 
*< his heirs, executors, or administrators, 
** as the case shall require, may com- 
** mence a new action or suit from time 
** to time, within a year after such 
** judgment reversed, or such judgment 
'< given against the plaintiff, or outlawry 
*< reversed, and not after." 

It is now settled, that if the defend- 
ant would take advantage of this sta- 
tute, it is necessary for him to plead it, 
although the cause of action appears 
on the declaration to have accrued up- 
wards of six years before, and he will 
not be permitted to give it in evidence 
on the general issue. 1 Vent 191. Puckle 
V. Moor. 1 Lev. 110. Lee v. Rogers. 
2 Ld. Raym. 838. Gould v. Johnson. 
This however seems to be an exception 



to the general rule. In all other cases 
except such as are founded upon this 
statute, and the 32 H.8. c. 2. of limit- 
ations, (8 Rep. 64 b. Fosier^B case) 
where an action is required by statute 
to be commenced within a limited time, 
it is the duty of the pktitOiff^ to prove 
that he has complied with the terms of 
it; and if he do not, he will fail in his 
suit. The statute 31 Eliz, c.5. s. 5. 
which limits actions upon penal statutes 
to iw) years after the commission of 
the offence, where the forfeiture is 
given to the king only, and to one year, 
where it b to the king and any other 
person, is conceived in terms almost 
similar to the present: but it seems 
clear, that the defendant may take ad- 
vantage of that statute on the general 
issue, and need not plead it ; the con- 
stant practice at nisi prius being, for 
the defendant to call upon the plaintiff 
to prove the commencement of his 
action within the limited period, and 
many questions arise as to what shall be 
said to be a proper commencement of 
it* And indeed at first, it was consi- 
dered not to be necessary for the de* 
fendant to plead this statute; for in. 
Trinity term, 4 Car. 1. which was soon 
after die making of the act, a motion 
was made in arrest of judgment in lu- 
sumptit, that the promise was alleged 
in the declaration to be made beyond 
the dme limited in the statute, and all 
the court held that if it appear by the 
plaintiff's owfa shewing, that the action 
is not brought within the time limited 



[A] However in actions of assault, if cially demurred to on that account ; 
the defendant plead not guilty within for the greater term includes the less, 
m years, the plea is good, unless spe- 6 East, 387. Macfadzen y. (HivanU 



63 a 

hodsdbn v, 
Harridge. 



Demurrer. 



Hodsdeii versus Harridge. 

And the sadd Jasper Hodsden says, that he, by any thing by 
the smd Bofwland above in pleading alleged, ought not to be 
barred from having his said action thereof against the said 
Bmlandj because he says, that the plea aforesaid, by him thie 



by the statute, he cannot maintain his 
action ; or if the contract in asmmpsii^ 
or debt, be alleged to be within time, 
but, on non assumpsit or nU debet 
pleaded, it appears in evidence that the 
contract was beyond the limited time, 
tbe action lies not, and the defendant 
shall take advantage thereof if it be 
specially found by the jury ; for the 
statttte is in the negative, '' that he shall 
*< not maintain such action but within 
" the time limited by the statute ;" Cro. 
Car. 115- Brown v. Hancock; and in 
the cases of Freeman v. Staciff and 
Shervin v. Cartxoright. Hutt. 109. the 
general issue only was pleaded, and the 
jury found specially that the actions 
were brought six years after the causes 
of action accrued, and the court de- 
cided the cases upon the special ver- 
dicts. But the same objection having 
been made in a subsequent case, the 
court was equally divided upon it, Jones 
and Whitlock justices being of opinion, 
that, as the statute has many excep- 
tions, the defendant ought either to 
plead it, or demur, and Hyde chief 
justice, and Croke justice conceiving, 
that, as it appeared in the declaration, 
that the contract was beyond the time 
of limitation, and the statute is in the 
negative, " that it shall not be brought,'' 
the defendant might take advantage of 
the statute without pleading. Cro. Car. 
163. Trankerdey v. Robinson, And the 
objection being again taken about five 
years after in arrest of judgment it was 
adjudged by Jones and Berkle^y the 
only judges in court, that the defendant 
must plead the statute ; and the reason 
assigned was because the plaintiff might 
be within the exceptions in the statute, 



and the action thereof well brought^ 
although the cause of action appeared 
on the face of the declaration to have 
accrued out of the limited time. Cro. 
Car. 381. Stile v. Finch, The same 
point was afterwards adjudged by tlie 
same two judges against the opinion of 
Croke, with this additional reason, that 
a latitat might have been sued out 
within time, and continued down to the 
writ with which the defendant was 
served ; Cro. Car. 404-. Hawkins v. 
Billhead; and at length it was fully 
settled that no advantage can be taken 
of the statute unless it be pleaded. See 
1 Saund. 283. note (2). 

These reasons seem to explain very 
sufficiently the ground of not arresting 
the judgment, on account of the action 
appearing on the face of the declaration 
to be out of time ; but still one is at a 
loss to conceive why the defendant may 
not take advantage of the statute in 
evidence on the general issue, and com- 
pel the plaintiff to prove, either that be 
brought his action within the time li- 
mited, or that he was within some one 
of the exceptions, and therefore could 
not' bring it before. TTie reason given 
in 1 Levinz.llO. Lee v. Rogers, " that 
'< the statute was made for the ease of 
^* those who will take advantage of it, 
'* and the court will not give a defend- 
*' a^nt the advantage of it unless he 
'^ pleads it," though true as a proposi- 
tion of law does not appear to be satis- 
factory. Perhaps the true ground of 
distinction, between the statute of limit- 
ations, and the statute 31 Eliz. and 
other statutes limiting penal actions to a 
definite period, may be this ; the former 
statute limits those actions, where a 
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said B&tdand^ in manner and form aforesaid above pleaded, Hodsden v. 
and the matter in the same contained, are not sufficient in "arridgr.^ 
law to bar the said Jasper from having his said action 
thereof against him the said Rowland; to which he the 



debt or other cause of action, is already 
vested in the plaintiff by means of some 
contract, or other transaction, between 
the plaintiff and defendant, prior to the 
bringing of the action ; but in penal 
actions, the duty or right of action at* 
taches in the plaintiff merely by bring- 
ing the action, and did not exist in him 
before ; and unless he brings his action 
within the time prescribed, there is no 
right of action attached in him ; there- 
fore he seems as much bound to prove 
the commencement of his action within 
time, which is the cause or considera- 
tion of it, in order to intitle himself to a 
verdict, as a person who brings assumpsit 
or debt, for goods sold and delivered, 
or money lent, and the like, is to shew 
the cause or consideration of his action, 
to intitle him to a verdict ; and if he 
fail therein, it appears that he has no 
cause of action ; but the statute of limit- 
ations admits the cause or consideration 
of the action still existing, and merely 
discharges the defendant from the re- 
medy, so that a promise within six years 
without any other consideration is suffi- 
cient to revive the action ; therefore if 
he will take advantage of that circum- 
stance, it is necessary he should plead 



the statute. 5 Burr. 2630. Quaniock v. 
England. 3 Terra Rep. 11. per BuUer 
justice, in Petrie v. White, [fl 

The plea of non assumpsit infra sex 
annos is insufficient in many cases ; for if 
the cause of action accrued within six 
years, it is immaterial when the promise 
was made. 2 Salk . 422. Gould v. Johnson. 
S. C. 2 Ld.Raym. 838. because the 
statute operates as a bar only from the 
time the cause of action arose, and not 
from the time of making the promise : 
the words of the statute being, '< within 
*' six years next a(\cr the cause of such 
'< actions or suits, '^ and not after. As 
if a promissory note were made seven 
years ago to pay money within three 
years after, the statute is no bar ; so if 
it were made seven years ago to pay mo- 
ney within three months afler, though 
the statute would be a bar, yet the defen- 
dant must not plead non assumpsit infra 
sex annosy^ox that would be bad ; but the 
plea must be causa aciionis non accrevit 
infra sex annos ; I Vent. 191* Puckk 
V. Moor ; and see 1 Saund. 33. Birks v. 
Trippett note (2). [ /: ] Indeed if indebi- 
tatus assumpsit be brought on a promise 
to pay on demand, the plea of non aS' 
sumpsit infra sex annos has been held to 



[t] The reason here given by the 
learned Serjeant for the above distinction 
seems to be fortified by the practice in 
actions of ejectment, where the plaintiff 
is bound to give evidence of title to the 
possession within twenty years under 
the Ist. section of this same statute 
21 Jac. 1. c. 16. although the general 
issue only be pleaded; for in ejectment 
an entry is necessary to vest in the 
plaintiff a right of action, which entry is 



proved by bringing the action ani the 
consent rule thereupon entered into. 

\k'] But to an action on a promissory 
note payable on demand^ non assumpsit 
infra sex annos is a good plea, for it is 
payable immediately on the making of 
the promise. Christie v. Fonsick^ MS- 

1 Selwyn's Ni. Pri. 1S5. Where the note 
is payable after sight tne statute runs 
only from the time of presentment. 

2 Taunt. S23. Holmes v. Kerrison. 

O 8 
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HoDSDEN V. said Jasper has no necessity, nor is he bound by the law of 
Harridgs. ^jjg jgjjj^ j^ 3ny ^gg ^ answer. And this he is ready to 
verify; wherefore for want of a sufficient answer in this be- 
half, he the said Jasper prays judgment and his debt afore. 



he goody because it shews a debt due at 
the time of the promise; but if the pro- 
mise were to do a collateral thiug, which 
would create no debt till demand, it 
would be otherwise. Bull, nisi prius, 
151 . However though the statute should 
take place from the time of making the 
promise, as in the case before cited, or 
for goods sold and delivered, money 
lent or the like, yet the plea o( actio non 
accrevit infra sex annos is proper ; there- 
fore it seems to be the safest and best 
way of pleading the statute, in all cases 
of debt on simple contract, ox assumpsit^ 
to say, that '* the said several causes of 
'* action iu the said declaration men- 
" tioned, or. any, or either of them, did 
'* not accrue to the said (plaintiff) with- 
*' in six years next before the suing forth 
" of the original writ (or exhibiting of 
" the bill) of the said (plaintiff), &c." \t] 
When the plea of the statute of limita- 
tions was first pleaded, the way was to 
plead the statute at large. 2 Mod. 
Ent.142. Lib. PIac.61. 

If an assignee of a bankrupt declare 
that the defendant was indebted to the 
bankrupt, and promised plaintiff* (the 
assignee) to pay, the defendant cannot 
plead that the cause of action did not 



accrue to the bankrupt within six years, 
because the plea does not answer the 
promise in the declaration, and precludes 
the plaintiff from proving a promise to 
himself, therefore such a plea is bad on 
demurrer- 2 Str. 919. Skinner v. Re- 
boto. So where, in an action brought 
by the assignees of an insolvent debtor, 
to recover money owing to him before 
his insolvency, the plaintifi declare that, 
in consideration of the money being due 
to the insolvent, the defendant promised 
to pay it to them as assignees, a plea, 
<< that tlie said several causes of action 
<< in the said declaration mentioned, 
<^ and each and every of them first ac- 
•' crued to the said A. Af.( the insolvent) 
<< before the plaintiifis became assignees, 
** and that six years had elapsed after 
** the time when the said several causes 
** of action, and each, and every of 
<< them, first accrued to the said A. M. 
" and before the day of suing out of the 
" original writ of the plaintiffs," has 
been held to be bad; for it does not 
contain any answer to the declaration, 
which states a promise made to the plain- 
tiffs. 2 H. Black. Rep. 561. Kinder 
V. Paris. 

To the plea of the statute, the plaintiff 



[/] And in actions on the case for 
torts this form of pleading the statute is 
the only correct one ; for not guilty 
tvilhin six years is ambiguous, and may 
either mean within six years of the act 
done, or of the consequences of that 
act, which latter constitute the cause 
of action. 3 B.&A. 448. Dysterv. 
BaUye. 16 East, 215. Roberts v. Read. 
But in assumpsit the breach of contract 
is tlie cause of action and not the con* 



sequential damages ; 3 B. & A. 288. 
BatUeyy. Faulkner; and the statute 
runs from the time of the breach ; 
3 B.& A. 626. ShoH v» McCarthy; 
even where there is gross fraud on the 
part of the defendant ; 2 Brod. & Bing* 
73. Brown v. Howard. If the declara* 
tion had been framed in case it seems 
that the law would have been other- 
wise. Ibid. ; and see Dougl. QB^. Bree 
V. Hdbech. 
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said, together with his damages, on occasion of the detention Hodsden v. 
of the said debt, to be adjudged to him, &c. Harridge. 

And the said Bawland says, that the plea aforesaid, by him jdndcr/ 
the said Bondand in manner and form aforesaid above 



may reply a ^oft^crt, or eapm^y sued out 
'witJiin time, and returned non est in" 
veTdu* by the sheriff, and shew that the 
process was regularly continued by 
vicecomes non mUit breve to the time 
of declanng. 2 Salk. 420. Budd y. 
Berkenkead. 421. Green v. Re^nH. If 
the latUai be returned, the continuance 
may be eotered at any time. 6 Term 
Rep. 617. Harris v. Woolfbrd. See ante, 
p. 1. Mdlorv.Walkery note (1). It 
must be a continuance of the same writ 
or process which was originally sued 
out, and must appear on the record 
to be so ; for the process must be taken 
out with intent to declare in that action, 
and be so stated, &c. Thus where the 
replication alleged that a hill qf Middle^ 
sex was sued out against the defendant, 
which was continued down to a certain 
time, when that proceeding stopped, 
and then the plaintiff sued out an attach^ 
ment of privilege ; this was held not to 
be a continuance of the bill of Middle^ 
sexj or to have any connection with it ; 
8 Term. Rep. 662. Smith v. Biyuyer : see 
the form of the replication, Lib. Plac. 
151. pi. 82. Lill. Ent. 82. Ibid. 122.; 
but the last precedent is a bad one, for 
not stating that the first writ was re- 
turned. WilWs Rep. 9S5. Karoer v. 
James. Although the first process is 
erroneous, as where an attachment of 
privilege is returnable on a common re> 
turn day instead of a day certain, yet, 
as it is only voidable and not void, if it 
be returned by the sheriff, it is well 
enough to save the statute of limit- 
ations, and will support the continu- 
ance. 2 Black. Rep. 1131. Leadbeater 
V. Markland. Willes's Rep. 255. Kar- 
ver V. James. So if the plaintiff reply 
an original clausumjregit, he must shew 



that it was returned and continued dcfam 
to the torit toith tohich the defendant is 
served. 1 Lutw. 260. Kinsey v. Hoy- 
Viard. S^ C. 1 Ld. Ra3rm. 432. where 
the judgment of the common pleas to 
the contrary was reversed in the king's 
bench, and that judgment of reversal 
affirmed in parliament. S. P. 1 Lutw. 
279, 280. Brereton v. Moyse. S. P. 
S Bos. & Pull. 330. Stratton v. Savig- 
nac. So, in Brawn v. Babington, 
2 Lord Raym. 883. Lord Hoft said, 
it was a fatal fault that the plaintiff did 
not shew the original writ ever return- 
ed; if the plaintiff shews a writ and 
does not return it, this will not avoid 
the statute of limitations ; to which the 
other judges agreed ; and in Atxioood v. 
Burr^ 7 Mod. 5. Lord Holt said, 
*< that in pleading the statute of limit- 
*^ ations he always used to plead the 
" return, and not the purchase of the 
** writ, for it is the return that gives 
'* the court possession of the cause, 
** and if one were to continue a latitat 
** for several years, he must have* the 
•• first writ returned, upon which return 
** the continuances are made down, 
** though in fact he never takes out 
*^ another writ, but there must be a 
" return of the first.*' S. P. 6 Term. 
Rep. 617. Harris v. Woplford. But it 
is said to have been adjudged in the 
common pleas, and afterwards in the 
king's bench. on error, that if the plain* 
tiff replies that he sued out an attach- 
ment of privilege, it is not necessary to 
shew that the writ was returned and 
continued, for it is in nature of an ori^ 
ginal, and if an original is replied to the 
plea of the statute, it is sufficient to 
shew the teste of it without any conti- 
nuances; but if a latitat or clausum 
O 4 
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pleaded, and the matter in the same oontamed are good and 
sufficient in law to bar the said Jasper from having his said 
action thereof against the said Bcndand / which said plea, and 
the matter in the same contained, he the said Btndand is 



Jregit be replied, it must be shewn that 
it was continued properly to make it 
the foundation of the suiu 1 Wils* 167* 
Finch V. Wilson. However the autho- 
rity of this case seems questionable; 
for in the case of Budd v. Berhenhead^ 
2 Salk. 420. S. C. Carth. 144. 1 Show. 
S66. it was held tliat an attachment of 
privilege must be returned and conti- 
nued; and 80 is Willes's Rep. 255. 
Karver v. James; and 3 Bos. and Pull. 
330. Stratton v. Savignac; and in the 
case of KtTisei^ v. Hai^toardf it was de- 
termined both in K. B. and in parlia- 
ment, that an original must be returned 
and continued, and it does not appear 
from the report that either of these 
cases was cited, [m] If a latitat be in 
truth sued out after the expiration of 
the six years, as where it is sued out in 
the vacatiou, and of course bears teste 
the last day of the preceding term, and 
that was before the expiration of the 
limited time, and tlie plaintiff replies the 
latitat sued out on the day it bears 
date, the defendant may in his rejoinder 
shew the real day on which it was in 
fact sued out, and aver that he did not 
promise within 6 years before the last 
mentioned day. 2 Burr. 950. Johnson 
V. Smith* [w] 



If an action is brought in an inferior 
court within six years, and, after some 
proceedings there, the time expires, 
and then the drfendant removes the 
cause into the king's bench by habeas 
corpuSf and the plaintiff declares there 
de navOf and the defendant pleads that 
the cause of action did not accrue 
within six years before the teste of the 
habeas eorpuSf the plaintiff may reply 
and shew the suit in the inferior CQurt» 
and that will be sufficient to avoid the 
statute ; and the reason is, not that the 
action in the king's bench is a continu- 
ance of the suit below, but, as the plain* 
tiff had pursued his right within due 
time, it should not be in the defend- 
ant's power to defeat his right and take 
away his remedy without any fiiult in 
him. 2 Salk. 424. Matthews v. Phillips. 
1 Sid. 228. Bevin v. Chapman. 

If in assumpdt by an executor, in 
which all the promises are laid to be 
made to the testator in his life time, 
the defendant pleads that he did not 
promise within six years next before 
the obtaining of the original writ of 
the plaintiff, and the plaintiff replies 
that the original was sued on such a 
day, and within six years before the 
day of obtaining thereof, that is to say. 



[m] See ante, vol. ii. p. 1 e. note [^/]. 
It does not appear that there has ever 
heen any decision as to the proper 
mode, or whether there be any mode, 
of keeping alive a bill filed for the pur- 
pose of saving the statute of limitations 
against an attorney, not practising and 
resident within ten miles of London^ 
who either has not or cannot be served 
with a copy of the bill. 



[n] So^ where in an action against an 
attorney the plaintiff takes issue on the 
plea of the statute and relies on the 
title of his bill, the defendant may 
shew by evidence that the Inll was filed 
in the vacation after the term of which 
it is entitled. Peake*s Ni. Pri. Cases, 275. 
SneU V. Phillips. 
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ready to verify and proves as the oourt» &c. and because the Hodsdbn v. 

said Jasper does not answer the said plea, nor has hitherto Harridob,^ 
in any wise denied the same, h^ the said Bmianiy as before, ^ 

prays judgment, and that the said Jasper may be barred 



on such a day» letters testamentary 
were granted to himt by which the 
plaintiff's action accrued to him within 
six years; this replication is bad^ be- 
cause the time of limitation must be 
computed from tlie time when the 
action first accrued to the testator, and 
not from the time of proving the will ; 
for that gave no new cause of action, 
and therefore the time of proving the 
will is perfectly immaterisd. Willes's 
Rep. 27. Hickman v. Walker. But 
where to an action by an administrator 
for money had and received to his use 
by the defendant, who had received 
the intestate's money after his death, 
SIX years and upwards before the com- 
mencement of the action, but within 
six years after letters of administra- 
tion granted to the plaintiff, the de- 
fendant pleaded the statute of limit- 
ations, and the plaintiff replied the 
special matter above mentioned ; it was 
held upon demurrer that the statute 
was no bar, because this was not a 
cause of action in the intestate, the 
money having been received after his 
death, and the plaintiff's title com- 
menced by taking out letters of admi- 
nistration, before which time no cause 
of action accrued to him. 2 Salk. 421. 
Carif V. Stephenson. S. C. Carth. 356. 
Skin. 555. 4 Mod. S72. See StanfonT^ 
case cited Cro. Jac. 61. Sqffj^ v. 
Adams, [o] These special replications 
must conclude with an averment to give 



the defendant an opportunity of an« 
swering the special matter. 4 Mod« 
374. 376. Curnf v. Stephenson. So 
where, in assumpsit by an executor on 
a contract made with his testator, all 
the promises in the declaration are laid 
to be made to if. his testator, and the 
defendant pleads the statute of limita- 
tions, the plaintiff cannot in his replica- 
tion set forth a promise made to himself 
within six years, without being guilty 
of a departure, any more than he can 
in such case give evidence of a promise 
made to himself within six years upon 
an issue joined on the plea of the sta- 
tute of limitations. Willes's Rep. 29. 
Hickman y Walker. 1 Salk. 28. Dean 
V. Crane* S. C. 6 Mod. S09, 310. 2Str. 
890. Executors of the Dt^ke of Marl- 
borough y.Widmore. However in Carth. 
47l.> Heylin y. Hastings, it is said to 
have been admitted that a promise made 
to an executor is sufficient to prove the 
issue of assumpsit to the testator within 
six years, because the promise does not 
give any new cause of action, but only 
revives the old cause, and is of no other 
use but to prevent the bar by the sta- 
tute of limitations ; but this seems not 
to be well founded ; and it has since 
been determined, that evidence of an 
acknowledgment by the defendant witb> 
in six years of an old exbting debt, of 
above six years standing, due to the 
plaintiff's intestate, but which acknow- 
ledgment was made after the intestate's 



[o] So where an action was brought 
by an administrator against the accep- 
tors of bills of exchange payable to the 
intestate, and accepted after his deatli, 
but before the grant of letters of admi- 



nistration. It was held that the statute 
ran only from the grant of the letters* 
5 B. & A. 204. Murray v. East India 
Company. 
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HoDSDEN V, from having his said action thereof against him the g^;j 
ttARRiDGg.^ EcMland, &c. 

Curia advUare ^^^ bccausc the couft of ouf lofd the king now here, is 
w*^- not yet advised what judgment to give of and upon the 



deathy will not support a count by the 
administrator, laying the promise to be 
made to his intestate. 3 East, 409. Sardl 
V. Wine. \p] So where to a declaratioui 
in an action of assumpsit by the assig- 
nees of an insolvent debtor for money 
due to him before his insolvency, stating 
all the promises to have been made to 
the plaint^fthe defendant pleaded that 
he did not undertake and promise in 
manner and form as the plaintiffs com- 
plained against him at any time within 
six years ; he cannot rejom, that the 
cause of action first accrued to the insol- 
vent before the plaintiffs became assig- 
nees, and that six years had elapsed 
afler the cause of action first accrued 
to the insohentf for the rejoinder 
would be a plain departure from the 
plea* 2 H. Black. BQQ. Kinder y. Paris, 
note (a). 

So the plaintiff may reply, on the 
fourth section of the statute, that here- 
tofore he obtained a judgment, which 
was reversed, and that he now sues 
within a year af^r the reversal ; or that 
he obtained a verdict and judgment 
which was arrested. Or the plaintiff 
may say in his replication, that he sued 
out an original upon which the defend- 
ant was outlawed, and the outlawry was 
afterwards avoided by plea, or reversed 
on error, and he sued within a year. 
Sir W. Jones, 312. Lambe v. Finch. S.C. 
Cro. Car. 294?. 3 Lev. 245. Whitwick 
V. Hovendon, So where a person brings 
an action before the expiration of six 
years, and dies before judgment, the dx 
years being then expired, it has been 
held that his executor or administrator 



may within the equity of the fourth sec* 
tion bring a new action ; 2 Salk. 425. 
Matthetos v. PhUips. 1 Lutw. 260. 
Kensey v. Haywird; provided he does 
it recently or within a reasonable time. 
No precise time is fixed as to what shall 
be deemed a reasonable time; but it 
should seem that the statute is the best 
guide upon the subject, and as that pro- 
vides that a new action, in the cases 
enumerated in it, must be commenced 
mthin a year, so an executor ought also 
to bring a new action within that period. 
In 1 Ld. Raym. 434. Kensey v. Hay- 
toardy a year is said to be a reasonable 
time ; and the court of king's bench ap- 
pears to be of this opinion in Wileocks 
V. Muggins, 2 Str.907. Fitzg. 170.289. 
where it is said, *' that the most that had 
" ever been allowed was a year, and 
*' that within the equity of the proviso 
<' in the statute, which gives the plain* 
** tiff a year to commence a new action, 
<< where the judgment is arrested or re- 
*< versed ; and that they would not go 
** a moment further, for it would let in 
** all the inconveniences which the sta- 
*< tute was made to avoid. Indeed if 
** the executor had been retarded by 
** suits about the will or administration, 
^* and had shewn that in pleading, it 
" would have been otherwise, because 
** the neglect would then have been ac- 
** counted for.*' And in Fitzg. Lee J. 
said, *' I think what is or is not a recent 
** prosecution in a case of this nature is 
<* to be determined by the discretion of 
<( the court from the circumstances of 
*' the case ; but generally the year in 
*< the statute is a good direction." 



[/;] S.P. 6 Taunt. 210. Ward y. Hunter. 
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premises, a day thereof is given to tbe parties aforesaid, Hodsdbn o. 
before our lord the king at fiTestminsier, until Saturdio/ next Harridob. 
after the octave of Si. Hilary^ to hear their judgment of and " 

upon the premises, for that the court of our said lord the 



However, in Lelhhridge v. Chapman, 
15 Vin. 103. the action was allowed to 
be brought within 14 months after the 
testator's death, though no reason is as- 
signed for it : Upon the whole therefore, 
it seems prudent for the executor to 
bring a new action as soon as he possibly 
can after the death of his testator, and at 
all events not to delay it beyond a year. 
If an action be brought by a feme 
sole within six years, and pending the 
action the six years expire, and then she 
marries, whereby the suit abates, it has 
been holden that she and her husband 
may recently bring a new action within 
the equity of this clause of the statute, 
though the second action cannot in the 
nature of the thing be a continuance of 
the former writ ; as where F. and E. 
his wife, administratrix of J, C. her late 
husbandj brought their bill in the king's 
bench agai/ist the defendant for money 
laid out by the intestate ; the defendant 
pleaded non assumpsit infra sex annos : 
the plaintiffii replied that £. when a 
widow, to wit, on such a day, brought 
her original writ, and before the return 
she married F. and they recently after- 
wards exhibited their bill against the 
defendant, rejoinder that £. married 
T. J. who was alive at the time of 
issuing the original ; the plaintifis sur- 
rejoined and tendered an issue ; to which 
the defendant demurred; upon judg- 
ment given for the plaintiff in thekiog^s 
bench without arguo&ent, a writ of error 
was brought in the exchequer chamber, 
where it was argued for the plaintifis 
in error that the suit was abated by 
marriage, the voluntary act of the party ; 
that the statute of limitations was a Jaw 
of peace for the security of property. 



and ought not to be extended by equity; 
besides a suit commenced by bill cannot 
be continued by original. It was in- 
sisted for the defendants in error that the 
new suit was brought within a reasonable 
time, namely, within two terms, where- 
as it has been holden that a year is a 
reasonable time. By the court; the 
statute has received a favourable con- 
struction ; the suit was originally brought 
within the six years, and the new suit 
within two terms, and the statute does 
not bar the action, it only takes away 
the remedy ; and the judgment was af- 
firmed. Forbes v. Lord Middleton, cited 
in Mr. Dumford^^ note (c) to Willes's 
Rep. 259. Karver v. James. 

The form of the replication by an 
executor to a plea of the statute, where 
he recently brings a new action after 
the death of the testator, is to state 
tliat the testator on, &c. in such a term 
in such a year of the king's reign sued 
out a capias ad respondendum (for in- 
stance), against the defendant, return- 
able on the morrow of All Souls, that 
the sheriff returned that the defendant 
was not found in his bailiwick, and then 
continue the capias from term to term 
down to the time of the testator's death ; 
that he appointed the plaintiff his exe- 
cutor, recently after whose death, to 
wity in such a term, &c. the plaintiff 
sued out the writ upon which the action 
is founded; that the several writs so 
prosecuted by the testator against the 
defendant were with an intent to have 
impleaded the defendant upon the seve- 
ral promises in the declaration specified ; 
and that the writ sued out by die plain- 
tiff against the defendant was prosecuted 
against him with intent to implead him 
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HoiMDBK V. king now here is thereof not yet^ &c At which day before 
Habridgk.^ our lord the king at Westminsier come the parties aforesaid, 
Furthcr'contir by their attomies aforesaid, and because the court of our said 
lord the king now here, is not yet advised what judgment 



for the causes of action in the declara- 
tion specified, and upon his appearance 
to declare against him for the said se« 
veral causes of action, and that he after- 
wards on, &c. declared against the de- 
fendant, &c. with an averment that the 
several causes of action accrued within 
six years next before the suing out of 
the writ of capias ad respondendum first 
above specified by the testator, &c. 

If the defendant plead the statute of 
limitations, and the plaintiff take issue 
upon it, evidence of a promise by the 
defendant within six years before the 
commencement of the action, to pay 
the debt, is sufficient to take the case 
out of the statute. 6 Mod. 309' Dean 
V. Crane. \jf\ And though it be a con- 
ditional promise, it is sufficient if the 
plaintiff performs the condition; as 
where in assumpsit for goods sold and 
delivered, the defendant denied he 
bought the goods, but said '* prove it 
*< and I will pay you," this promise 
witli a proof of the debt was held to 
take the case put of the statute. 1 Salk. 
29. Heyling v. Hastings, 5 Mod. 4*25. 



Garth. 470. 1 Ld. Raym. 389. 422. 
Com. Rep. 54. S. C. [r] A distinction 
was formerly taken between apromise to 
pay the debt, and a bare acknowledgment 
of it within that period ; the former was 
sufficient to take it out of the statute, 
but an acknowledgment did not amount 
to a promise, but was said to be only 
evidence of it, and therefore did not of 
itself take the case out of the statute. 
2 Vent. 152. Bland v. Hasdrig. 6 Mod. 
309, 310. Dean v. Crane. Carth. 471 • 
2 Show. 126. Dickson v. Thomson. But 
this distinction is no longer regarded ; 
it being now settled, that an acknow- 
ledgment of the debt takes it out of 
the statute of limitations ; per Price, 
baron, Exeter Lent assizes 1717. 12Vin. 
192. MSS.; even though it be ader 
the commencement of the action. 
2 Burr. 1099. Yea v. Fouraker. And 
the slightest acknowledgment has been 
held sufficient, as saying, *' I am ready 
'^ to account, but nothing is due to 
" you," or " if he has any demand on 
<' me it shall be settled," will take a debt 
out of the statute. Cowp.'54S. True-^ 



[q\ So a promise by the agent of the 
defendant, entrusted in the manage- 
ment of the particular business out of 
which the debt arises is sufficient. 
5£sp. 145. Burt V. Palmer. 2 Esp. 
51 1 . n. Paletharp v. Furnish. 1 Campb. 
S94. Gregory v. Parker. 2 Stark. 204. 
Anderson v. Sanderson. Holt.59L S.C* 

[r] Btttwhere the defendant promises 
to pay if hecan, the plaintiff must prove 
the defendant's ability to doso.4 £sp.S6. 
Davies y. Smith. In the same manner 
as no action lies on the promise of a 
bankrupt after certificate, to pay a prior 



debt when able, witliout proof of his 
ability. 2 H. Black. 116. Besfordw. 
Saunders. However, in 2 Stark. 98. 
Thompson v. Osbom, Lord EUenbo- 
rough C. J. thought a promise to pay 
by instidments, if time were given suf- 
ficient to take case out of the statute, 
diough there was no evidence that time 
had been given. So where defendant 
promised to pay, if others in HuU paid, 
though the plaintiff could not shew that 
others had paid. 4Campb,185. IrOioefA. 
V. Fomergill. ^ 
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to give oT and npon the premises, a day thereof is given to Hodsden v. 
the parties aforesaid, before our lord the king at Wesiminder^ Harridge. 
until Wednesday next after 15 days of Easter j tfien next ' 

fi)Obwing, to hear their judgment of and upon the premises. 



Man v.Fim^osy per Lord Mdfif^^. S.P. 
SBurr. ^SO. QMantock w. England. It 
was also holdeDy that a letter written 
by the defendant to the plaintiff on 
being served with a writ, couched in 
ambiguous terms, neither expressly ad- 
mitting or denying the debt, should 



have been left to the jury to consider 
whether it amounted to an acknow- 
ledgement of the debt so as to take it 
out of the statute. 8 Term Rep. 760. 
Lio]^ V. Maund. 4 East, 599. Bryan v. 
Horseman, [*1 1 Bos. & Pull. New Rep. 
20. Bicknell v. Keppd. [^ ] And the 



[s] In Bryan v. Horseman^ the de- 
fendant acknowledged the original con- 
tracting of the debt, and that part was 
unpaid, but declared he owed the plain- 
tiff nothing, it being more than six years 
since he contracted; and this was held 
enough to take the case out of the sta- 
tute ; see also the case of Rticker v. 
Hannay in a note to Bryan v. Horseman. 
So where the defendant, acceptor of 
a bill of exchange, acknowledged his 
acceptance, but said he was not liable 
then, because it was out of date, and 
also that it was not in his power to pay 
it, this was held sufficient to prevent 
the operation of the statute ; 16 East,' 
420. Leaperv. Tation. So where the 
defendant being arrested, said that 
plaintiff had paid money for him 12 or 
13 years ago, but that he had since 
become a bankrupt, by which he was 
discharged, as well as by law, from the 
length of time, Lord Kenyon C.J. 
held the case out of the statute ; 3 £sp. 
157. Clarke v. Bradshaxv. But where 
it was proved that defendant said to 
plaintiff <' I owe you not a farthing, for it 
is more than 6 years since," the court 
of C. P. held that this was noi to be left 
to the jury as evidence of acknowledg- 
ment sufficient to prevent the operation 
of tlie statute. S Taunt. 380. CiSUman 
V. Marsh. And where the defendant 
in assumpsit for money due on an ac- 
countable receipt, was proved to have 



admitted his signature when called on 
for payment, but to have said ** that it 
was not worth a penny, that he never 
had paid it, and never would, and be- 
sides that it was out of date, and that 
no law should make him pay it," this 
was held not sufficient to bar the sta- 
tute ; and the court distinguished the 
case from Bryan v. Horseman, inas- 
much as the defendant in that case admit- 
ted the existence of the debt> but in this 
there was no recognition of that nature, 
and the defendant's assertion drew the 
same way as the statute ; 4 M. & S. 457- 
RoxDcrqfl v. Lomas. 

[f ] So an acknowledgment to a stran- 
ger is enough ; 4 £sp. 46. Peters v. 
Brown ; or an acknowledgment of the 
existence of the debt in a deed made 
between the defendant and a third per- 
son. 3 B. & A. 141. Mounstephen v. 
Brooke. And a declaration by defen- 
dant that he would not pay unless 
obliged, was held enough' to take the 
case out of the statute. 4 M. & S. 75. 
D&ivthtoaite v. Tibbut. So a refe- 
rence of the plaintiff by the defendant 
to a trustee, (to whom he had assigned 
his estate for payment of his debts) is 
sufficient ; 1 Esp. 435. BaiBie v. Lord 
Inchiquin ; see also Bicknell v. Keppd 
ubi supra. And an observation by de- 
fendant to plaintiff of <* what an extra- 
vagant bill you have delivered me," 
is a sufficient admission that something 
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HoDSDXv V* for that the court of our said lord the king here is thereof 
Haabix>6B. jjqj yg|^ gj;c. At which day, before our lord the king at 
Westminster^ come the parties aforesiud, by their .attomies 
aforesaid, and because the court of our said lord the king 



acknowledgment of one out of several 
makers of a joint and several promissory 
note has been holden sufficient to take 
it out of the statute as against the 



others^ and may be given in evidence 
on a separate action against any of the 
others* As where in an action on a 
promissory note executed by the defend- 



is due, to prevent the operation of the 
statute. Feake. N, F. C. 127« Lawrence 
V. WorraU. But where defendant said, 
when asked for payment by the plaintiff, 
<f you owe me more money, I have a 
set-off against you," it was held (by jBoy- 
ley and Hclroyd justices, dissentiente 
Best J., absente Abbott C.J.) that this 
was not sufficient to bar the statute. 2 B. 
& A. 759. Swinny. SeweU. Nor is astate- 
ment by a debtor made to an executor, 
that the testator always promised defend- 
ant not to press defendant for the debt, 
evidence to prove a promise to pay, made 
to the testator within 6 years ; 6 Taunt. 
210. Ward V. Hunter. And on the authori- 
ty of this last case it was decided, where 
an action was brought against A. & B. & 
C. B.*8 wife, upon a joint promissory note 
made by A. & C. dum sola^ and the 
promise was laid by A. & C before her 
marriage, and the defendants pleaded the 
statute of limitations, whereupon issue 
was joined, that an acknowledgment 
of the note by A. within six years, but 
after the intermarriage of B. & C. was 
not evidence to support the issue. I Bam. 
& Cress. 248. PiUam v. Foster. 2 Dowl. 
& Ryl. 863. S.C. So where defend- 
ant denied the existence of the debt, 
and added (on being requested to look 
at documents in proof of it), " It is no use 
** for me to look at them, for I have no 
*' money to pay it now," this was held 
not enough to prevent the operation of 
5 Frice, 6S6. Snook v. Mears. Nor is 
the statute barred by defendant, saying 



he thought the debt demanded had been 
■settled long ago, but that he had been in 
suchtroubleeversince,that he could not 
recollect any thing about it ; 1 B. Moore, 
S4iO.Hellings v. Shaw. 7 Taunt.608. S.C. 
In cases where defendant rec<^nizes the 
foundation of the debt, but accompanies 
the recognition with asserting that it is 
discharged, there is a difference of 
opinion. In 4 £sp. 184<. Birk v. Guy, 
the defendant said, <' I have paid the 
** debt, and will send a copy of the re* 
'< ceipt." LordEUenborough C. J. held 
this an insufficient acknowledgment, and 
said it was the very case the statute was 
framed to protect, viz. where a man 
had lost his evidence of payment. But 
in 1 Holt N. F. 380. Craig v, Coj?, 
Gibbs C. J. recognized the authority of 
a MS. case, in which the defendant 
had said '* that he would satisfy the 
^* plaintiff, for he could shew his re- . 
"ceipt;"and it had been held, that 
this was sufficient acknowledgment 
to go to a jury on failure to pro- 
duce a receipt. And where the de- 
fendant admits the debt, but specifies 
his discharge by a written instrument 
which, when produced at the trial, 
turns out an insufficient one, it seems 
this is an acknowledgment sufficient to 
put the case out of the statute. 6 Esp. 
66.Partington y.Butcher. See post, n.[fi3 
But if the admission be qualified, as 
where defendant resists payment on 
an objection which would have exempt- 
ed him from payment, it is not sufficient. 
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now here^ is not yet advised what judgment to ^ve of and Hodsobn v. 
upon the premises, a day thereof is given to the parties Habridgb. 
aforesaid, before our lord the king at Westminster^ until ^ 

Friday next after the morrow of Holy Trinity then next 



aat, he pleaded the statute of limita- 
tions, and issue being joined upon it, the 
plaintiff produced a joint and several 
note executed by the defendant and 
three others, and proved payment, by 
one of the others, of interest on the 
note, and part of the principal, within 
six years; this being thought by the 
learned judge who tried the cause suf- 
ficient to take the case out of the statute 
as against the defendant, a verdict was 
found for the plaintiff ; and upon a mo- 
tion for a new trial, the opinion of the 
learned judge was confirmed by the 
court of king's bench, who said that 
payment by one is payment by all, the 
one acting virtually as agent for the rest, 
so an admission by one is an admission 
by all, and the law raises the promise to 
pay when the debt is admitted to be due : 
and they seemed to over-rule the case 



of Bland v, Hasdrig. 2 Vent. 151. 
Doug. 6S2. JVhitcomb v. WTiiting. [u] 
And upon the same principle, where one 
of two makers of a joint and several 
promissory note became a bankrupt, and 
the payee received several dividends 
under his commission on account of the 
note, and an action being brought 
jBgainst the other maker of the note for 
the remainder of the money within six 
years after the receipt of the dividends^ 
who pleaded the statute of limitations, 
it was adjudged that the payment oi the 
dividends under the commission was such 
an acknowledgment of the debt as took 
the case out of the statute of limitations. 
2 H. Black. 340. Jackson v. Fairbank. [v] 
After all, it might perhaps have/ been 
as well, if the letter of the statute had 
been strictly adhered to ; it is an extreme- 
ly beneficial law, on which, as it has been 



1 Stark. ?• De la Torre y. Barclay. And 
where the defendant qualified his ad- 
mission thus, *' 1 acknowledge the re- 
** cdpt of the money, but the testatrix 
** gave it me, " it was held not suffici- 
ent. Bull. Ni. FrL 148. Owen v. WoMey. 
[u] So a letter from one maker of a 
joint and several note to another desiring 
him «< to settle the money" is sufficient 
i^ainst the writer. 3 Campb. 52 Halliday 
V. Ward. But it is not sufficient to 
shew a mere payment within six years 
of a sum of money to the indorsee of a 
note by one of two joint makers, in 
an action against the other, although 
the defendant cannot shew that some 
other account existed between the 
joint maker and the indorsee. Lord 
EUenborottgh C. J. said that this would 
be an extravagant extension of Whit" 



comb V. Whitingi and that unless there 
be an express and unequivood acknow- 
ledgment of an existing debt by one 
partner it will not bind the other. 
1 Stark. 489. Holme v. Green. 

[v] But where the holder of a bill 
of exchange drawn by two persons, one 
of whom had become bankrupt, did not 
prove the bill itself, under the commis- 
sion but proved his debt, and exhibited 
the bill as a security ; the courtheld that 
the receipt of a dividend within six 
years was not sufficient to take the case 
out of the statute against the other 
drawer : and they seemed to doubt the 
authority of Jaci^fon v. Fairbanks though 
they distinguished it from the principal 
case, and to consider that the doctrine 
in Whitcomb v. Whitings was hard and 
ought not to be extended ; 1 B. & A. 
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followb^ to hear their judgment of and upon the premises^' 
for that the court of our said lord the king here is thereof 
not yet, &c. At which day, before our lord the king at 
Westmnster^ come the parties aforesaid, by their attomiea 
aforesaid ; and because the court of our said lord the king 
now here is not yet advised what judgment to give, a day 
thereof is given to the parties aforesaid, before our lord the 
king at Westminster^ until Satwrday next after three weeks of 
St. Michael then next following^ to hear their judgment of 
and upon the premises, for that the court of our said lord 
the king here is thereof not yet, &c« At which day, before 



observed, the security of all men de- 
pends, and is therefore to be favoured. 
2 Salk. 421, 422. Green v. i?m^. And 
although it will now and then prevent 
man from recovering an honest debt, yet 



it is his own fault that he postponed his 
action so long ; besides which, the permit- 
ting of evidence of promises and acknow- 
ledgments within the six years seems 
to be a dangerous inlet to perjury.[tv] 



463. Brandram v. Wharton ; for cases 
on the exceptions contained in the sta- 
tute, see post, 127. e. note 

[»] The same opinion was expressed 
by Gibbs C. J. in the above cited case 
of HMings V. Shaw^ 7 Taunt. 611. 
his lordship proceeds to state that there 
are three cases in which the words of 
the statute wotdd discharge the defen- 
dant, but in* which the court have held 
him liable ; one is where the defendant 
has admitted that the debt is unpaid, 
but has stated that it was discharged by 
lapse of time ; another is, where Uie de- 
fendant has stated, not that the debt 
remained due, but that it is discharged 
by a particular means, ( this is confined to 
a written instrument in the report of this 
same case in 1 B. Moore, 844.) to which 
he has with precision referred himself, 
and where he has designated that time 
and mode so strictly, that the court can 
say, it is impossible it can be discharged 
in any other mode: there the courts 
have said, *^ If the plaintiff can disprove 
** that mode^ he lets himself in to re- 
« cover, by striking from under the de- 
** fendant the only ground on which he 
** professes to rely." A third case 



is, where the defendant challenges 
the plaintiff to produce a particular 
mode of proof oi his liability: there if 
the plaintiff produces that proof, the 
courts have said, the defendant shall not 
be discharged, though the statute says 
he shall be discharged. See also the 
case of Beale v. Nind in 4 B & A.568. 
572. as to what cases are within the se- 
cond class in the judgmentof 6rtM« C. J. 
It is difficult to say whether the cases 
have proceeded on the ground, that 
an acknowledgment is a waiver of die 
statute ; or on the ground, that it is 
evidence of the defendant's liability 
on which the law raises a new promise 
to pay, for which the existing debt is a 
good consideration. It should seem 
that they proceed on the latter ground, 
notwithstanding some observtaions to 
be found in the reports, for it is held 
that an acknowledgment will not take 
the case out of the statute in actions of 
tort, which it might well >do if it ope- 
rated as a waiver. 1 B. & A. 92. Hursts 
V. Parker: see also the judgment of 
Abbm C. J. in 1 Barb, ft Cress. 256. 
PUtam V. Foster. 2 DowK & Ryl. 
363. S. C« 
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Qvr lord the king, at Westminster^ come the parties aforesaid, Hodsden v. 
by their attomies aforesaid, and because the court of our said i '°^^V 

lord the king now here^ is not yet advised what judgmen 
to give of and upon *the premises, a day thereof is given 
to the {Jarties aforesaid, before our iord the king at Westmin- 
ster^ until Friday next after the octave of the Purification of 
the blessed Virgin Mary then next following, to hear their 
judgment of and upon the premises, for that the court of 
our said lord the king here is therefore not yet, &c. At 
which day, before our lord the king at Westminster^ come the 
parties aforesaid, by their attornies aforesaid. Whereupon Judgment fine 
all and singular the premises being seen, and by the court ^ P '^ * 
of our said lord the king here more fully understood, and 
mature deliberation being thereupon had, for that it appears 
to the court of our lord the king here, that the plea afore- 
said, by the said Mowland in manner and form aforesaid 
above pleaded, i^ not sufBcient in law to bar the said Jasper 
from having bis action aforesaid against the said Rovdatid i 
It is considered that the said Jasper recover against the said 
Rowland his debt aforesaid, and also 10/. for his damages 
which he has sustained, as well on occasion of the detention 
of that debt, as for his costs and charges by him about his 
suit in that behalf expended, adjudged to the said Jaspers 
witli his assent by the court of our said lord the king now 
here; And the said Mowland in mercy, &c. 



Hodsden versus Harridge. Case d. 

Michaelmas, 20th of King Charles II. Rol. 5S^. 

DEBT on an award by Hodson against Harridge; the s.C.iLeT.273^ 
plaintiff declares, that there were divers disputes and ^ Keb.^462. 
controversies between the plaintiff and defendant, concerning 497. 533. 5S6. 
certain monies due to the plaintiff for malt sold and delivered ^eba^and^ 
by him to the defendant, and for quieting those controversies, seals of the arbi- 
the plaintiff and defendant, on the 24th day of October, ii; ^Snihe^sL 
the ISdi year of the reign of the now king, ♦submitted (7) tute of limit- 
themselves to the award of two arbitrators, and if they should * # r ^5 j 



(7) Where the submission is by rule *' all matters in difierence in this cause 

of court this difference is taken ; when *' between the parties ;'* but when all 

the parties intend to refer only the cause, matters in difference beween the partieai 

the terms of the rdle of reference are arc meant to be referred, then the 

Vol.11. Part I. P 
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HoDSDSK V. not agree by a certain day, then to die umpirage of an um* 
Harhipoe.^ pire to be chosen by the arbitrators, so as the umpirage 
' should be under the hand and seal of the umpire before 

another certain day ; and the plaintiff avers that the arbi* 
trators made no award, but chose one Weekes to be umpire^ 
who within the time made an umpirage under his hand and 
seal, and thereby awarded the defendant to pay the plaintiflT 
15/. in full satisfaction of all debts, accounts and dbmanda 
due to the plaintiff: and for the non-payment of the said 15/. 
the plaintiff brings his action, && The defendant pleads in 
liar the statute of limitations, and that the cause of action did 
not accrue within six years next before the exhibiting of Ae 
bills** and tliis, &c. therefore, &c. upon which it was de- 
murred in law* And the question was, whether this action of 
debt on award be within the statute of 21 Jac. 1. c 16. of 
limitations or not ? 

And it was argued by Saunders for the plaintiff, in Trinity. 
term last past, diat it was not within the statute ; for the 
words of the statute are, ^'^all actions of debt grounded upon 
*< any lending or contract without specialty, and all actiona 
*< of arrearages of rent," shall be sued within six years^ &c. 
And he argued, in the first place, that it was a specialty, for 
the umpire has made his umpirage b ijrriting under his hand 
and seal, as appears by the record, and therefore it was 
clearly out of the word^ and meaning of die statute which 
Actions of debt says, ** actious of debt without specialty," so that actions of 
^*imS^i!y* ^^^^ ^P^^ specialty were not limited, nor intended to be 
the statute. limited by the statute. And although Jones for the defend- 
ant objected, that the umpu*age in writing under the hand 
A nuin mmf and seal of the umpire was not any specialty, because a man 
r"iunst wj ftwwd ^*"^"^^ i9^g^ his law against a specialty, but he may wage 
m writing un- his Uw against an award in writing under hand and seal, un- 
swl'unif^ the ^^^ ^® submissiou be by specialty under the hand and seal of 
submission be the party who submits to such an award, as appears in 2 Roll. 
•^s!^Cro. Abr. 107. (C.) pi. S.* it was answered that, notwiOi- 
Eiiz. 557. standing the umpirage was not such a specially as shall oust 
Bo^^bid. die party of his law, yet it was a good specialty to prevent 
^ ^Tw*'* ^® limitation of the action upon it to six years, on account 
Plac. 4a of the notoriety of the thing being in writing under hand and 



language of the rule is, ** all matters in of the parties in tiie cause, and not of 

** difference betxveen the parties in this the particular cause between the par- 

** cause;** the terms of the submission ties. 2 Term Kep. 647< M<ilcolm v. 

ia the latter instance being descriptive FuUarton. 
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seal. For the statute intends to limit those actions only Hodsbbn Vb 
which arise upon a bare contract without any writing under Harridgk*^ 
seal, the prosecuting of which actions a long time after they Therttiite 
first accrue, was often a great occasion of peijury in wit- ^™>** •»<* m- 
nesses, and of oppression to the defendant in such actions, ariseraabm 
And this case may be compared to the case of an action of conttactwhhmit 
account, where^ if the plaintiff declare against the defendant in an action of 
on a receipt by his own hands^ the defendant shall wage his "S'JSJ^J^* 
law ; but if the plaintiff declares on a receipt bjf other handSf a receipt by tfaa 
the defendant shall be ousted of his law, on account of ^^^^^ 

j€tuUnU 116 nay 

the presumption of law that the country had notice of it (a), wage his law» 
• And where the statute says that all actions of debt for ar- hJ^^JhJji 
rearages of rent shall be limited, &c. it has been in con- beoufiedof liS» 
strucdon confined to mean those actions of debt ibr arrear- ^ r gg i 
ages of rent which is reserved on a parol lease, and not a lease Debt far rait 
in writing; and therefore in HuUon*s reports, 109. t an action ""'Tjl^ J^^ 
of debt for arrearages of rent reserved on a lease by specialty (8) not on a leaea 
was adjudged not to be limited by the statute, although the |^^^'^ 
words of the statute are general, namely, *^ all actions of etatute. 
•* debt for arrearages of rent," wherefore it was concluded J|^2[*"*" *' 
&at here was a sufficient specialty to prevent the statute of 
limitations. And of such opinion was Kelynge chief justice 
strongly. Then it was argued upon the second point, that 
admittmg there was no specialty at all, yet an action of debt 
on an award was not limited by the statute, for the words be- 
ing as before, ** all actions of debt grounded upon any lend« 
^ ing or contract without special^, &c'' therefore all actions 
of debt without specialty generally are not limited, but only 
all actions of debt without specialty which are grounded upon 
dm/ lending or contract : and here this action of debt is not 
founded upon any lendmg, and therefore it is not limited^ 
though it be without specialty. And as to the objection on 
the other side, that in the present case the law raises a con- 

(8) So the statute of limitation 82 H.8* Foster*B case. Sir W. Jones, 2S7» 288* 

C.2. does not extend to actions founded Fatdtner v. Bdtingham» So if a rent 

upon a deed or specialty ; and there- be originally created by act of parlia- 

fore, if an avowry be for rent created ment. Cro. Car. 81. Faxolkner v. Bel- 

by deed, as for a rent charge, it is not lingham* 

within that statute, or for rent upon a (a) Comyn's Rep. 272. WaOter v. 

reservation by deed, for the reservation Holiday. Willes's Rep. 208. Whetkr 

will be the title. Co. Litt. 115. a. Moor, v. Home. 
31. pU 102. Hutu 109. 8 Rep. 6« b. 

F2 
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tract, as, on a judgment or recovery in trespass or trover, the 
law gives an action of debt as upon a contract raised by law, 
and therefore this case is within the express letter of the sta- 
tute, being a debt grounded on a contract raised by law, it 
was answered, that all actions of debt whatsoever are founded 
upon a contract raised either in fact or by construction of 
Taw, and by such an exposition, all actions of debt without 
specialty generally will be limited by the statute, which with- 
out question was not the true meaning of it; for if it had been 
so, the words ** grounded upon any lending or contract" had 
been needless and superfluous; but the statute intends to re- 
strain and limit those nctions only which were founded upon 
any lending or contract in fact as appears by the words ; and 
the word lending explains the word contract to be of the same 
nature. And in the present case, the action of debt is not 
founded upon any lending or contract.^ but it is a debt ex qtmsi 
cojitractiLj as the civilians term it, for which the law gives an 
action of debt, although there is no contract, between the 
parties: so it is of a recovery in trover or trespass in the 
county court, or court baron ; and the case of debt for an 
amerciament in a court baron, and so in 11 H. ?• * debt 
for 37. for a pound breach by the custom of the manor, are 
all of them actions of debt without specialty, because (he de- 
fendant may wage his law against them, and yet they are not 
foundied upon any lending or contract between the parties ; 
and in the two last cases the debt is no contract, but is rather 
dchitum ex delicto ; and because those actions so rarely occur, 
and the actions of debt founded upon express contracts be- 
tween men without specialty are so frequent every day, the 
statute intends to restrain and limit the last mentioned actions, 
without having any regard to the others on account of the 
paucity of them, from the non-limitation of which the makers 
of the statute did not find any such inconvenience as they 
found in the non -limitation of actions of debt founded upon 
contracts in fact; et ad ea qua frequentiiis acciduntjura adap^ 
tantury as is said in Sherwin and Cartwrighfs case f, where 
it is adjudged that an action de rationabili parte bonorurrty (9) 



(9) This writ lies, where the wife 
after the death of her husband cannot 
have the third part of her husband's 
goods aflfer payment of debts dnd fune- 
ral expenses, and then she n\tiy have 



this writ against the executors of her 
husband. And it seems by the statute 
of magna charta, c. 18. that this was 
the common law of the realm at that 
time ; and it appears by Glanvil that 
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although in its nature it is only an action of detinue, which Hodsden «. 
is expressly limited by the statute, yet it was not within the **arridge^. 
statute of limitations, because it was an action which seldom 
happens; and therefore it was concluded, that this action 
was not within the statute of limitations. 

Jones for the defendant argued, that it was within the 
statute, and strongly enforced the two objections before men- 
tioned ; but after it had been twice argued in Tnnity term, 
the whole court resolved for the plaintiff. Kclynge chief 
justice, principally for the first point, that there was a suffi- 
cient specialty to prevent the ' statute of limitations ; and 
Twysden justice, principally for the second point, that Uiis 
action was not within the limitation of the statute at all, 
because it was not founded upon any lending or contract ; 
the other judges consenting to both points; wherefore a 



it was *Xhe common law in his time, 
that afler payment of debts, the goods 
were divided into three parts ; one part 
to the wife, another part to the sons and 
(daughters^ and the third to the exe- 



cutors ; and the sons and daughters are 
also entitled to have the like writ 
against the executors in case their third 
part is withheld. F.N. B.284. 7lh edit. 
See 2 Black. Comm. 491, 492. [x] 



[x] Where it appears that this writ 
cannot now be had against executors ; 
for the law has be^i '' altered by im- 
perceptible degrees, and the deceased 
may now by will bequeath the whole 
of his goods and chattels ; though we 
cannot trace out when first this alter- 
ation began." 2 Bl. Com. 492. The 
old law prevailed in Londoriy in the 
provmce of Yorh^ and in the princi- 
pality of Walesj into very modern times: 
when, in order to favour the power of 
bequeathing, and to reduce the whole 
kingdom to the same standard, three 
statutes have been provided, one 4 & 5 
W. & M. C.2. explained by 2 & 3 Ann. 
c. 5. for the province of York ; another, 
7 & 8 W. 3. c. 38. for Wales ; and a 
third, 11 Geo. 1. c. 18. for London; 
whereby it is enacted, that persons 
within those districts, and liable to 
those customs, may, (if they think pro- 
per,) dispose of ai/ their personal estates 
by will ; and the claims of the widow. 



children, and other relations, to tfie 
contrary, are totally barred. Thus is the 
old common law now utterly abolished 
throughout all the kingdom of Eng* 
landy and a man may devise the whole 
of his chattels as fredy as he formerly 
could his tliird part or moiety. 2B1. 
Com. 493. ; but neither these statutes 
nor the statute of distributions (22 & 
23 Car. 2. c. 10. explained by 29 Car. 2. 
C.30.) affect the local customs above 
mentioned with respect to the general 
division of an intestate*^ personal pro- 
perty : so that in the places where they 
prevail, the effects of an intestate, afler 
payment of his debts, are divided ac- 
cording to the antient universal doc- 
trine of the pars rationabilisy but with 
this difference, that the portion (called 
the dead raan*s part) which the ad- 
ministrator was wont to apply to his 
own use, is made (by stat. 1 Jac. 2. 
c. 170 subject to the statute of distrl* 
butions. 2 Bl. Comm* 518* 
P3 
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rule was given for judgment for the plainti£^ unless caus^ 
8cc.; but on the day of shewing cause, Jones moved, that the 
demurrer might be waved, and the defendant be permitted 
to plead.the general issue: and because Saunders would not 
consent, it was adjourned over to Michaeltnas term, and 
hung until this term ; and it being now in the paper of causes, 
it was moved again for judgment for the plaintiff; and 
Jones would have spoken to it^ but TVvys^Jm justipe said, that 
it was resolved by the court, in Trinity term before, for the 
plaintiff on both points ; wherefore, in the absence ofKdynge, 
he gave a rule for judgment, and the plaintiff had his judg- 
ment accordingly ; whereupon the defendant brought a writ 
of error, but was afterwards nonsuited, as I was inform- 
ed (10), 



(10) So where the statute of limit- 
ations 21 Jac. 1. was pleaded to debt 
upon the 2 & 3 Edw.6. for not setting 
out tithes, it was held on demurrer that 
the statute does not extend to this 
action. Cro. Car. 51S. Talorif ▼• Jack'' 
son. lyl So debt on an escape is not 
within the statute. 1 Saund. 37> 88. 
Jones V. Pope. Nor debt for a copy- 
hold fine : for it is not founded upon a 
Contract or lending. 1 Lev. S78. Hodg* 
son r. Harris, per Twysden justice. So 



debt against a sheriff for money which 
he levied upon a ^ri facias is not 
within the statute. 2 Mod. 212. Cock'- 
ram v. Welby. But by statute 3 & 4 Ann. 
c. 9* s. 2. aotions on promissory notes, 
which in some measure partake of the 
nature of specialties, particularly in the 
manner of declaring upon them, shall 
be brought within the time appointed 
for commencing actions upon the case 
by the statute 21 Jac. 1. [s] 



Xi/] But now the action is limited to 
six years by 5S Geo. 3. c. 127. s. 5. see 
ante, Vol. I. 38. note [t]. 

[z] The statute is a good defence to 
an action for rent against one who had 
been tenant from year to year, but had 
not within six years occupied the pre* 
tnises, paid rent, or done any act from 
which a tenancy could be inferred, 
although the tenancy had not been de- 
termined by a notice to quit. 1 B. & A. 
€25. Leigh v. Tnornion, A warrant of 
attorney to confess judgment is not a 
specialty which takes a case out of the 



statute ; therefore where an action was 
brought by the executors of the creditor 
to whom the warrant of attorney was 
given more than six years after the 
date of it, and there was no other evi- 
dence of acknowledgment, the plaintiff 
was nonsuited. 2 Stark. 234*. Clarke v. 
Figes. It was held by lord Eldon C.J. 
in 3 Esp. 81. Spears v. Hartley y that a 
creditor who has a general Hen for his 
balance, obtaining goods of his debtor, 
may hold them by virtue of that lien, 
for a demand barred by the statute of 
limitations. 
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Underbill versus Devereux. Case la 

Easier, 21st King Charles II. Ro]I. 558. 

#^UR lord tbe king hath sent to the sheriff of Waranck- 
^^ shire hb writ dose in these words, to wit: Charles the 
Second, by the grace of God, of England, Scottandy France 
and Ireland, king, defender of the faidi, &c. to the sheriff 
of Warmickshire, greeting: Whereas Walter Devereux esq. 
lately in our court, before us at Westminsterj by bill without 
our writ, and by the judgment of the said courts recovered 
against Sir William UnderhiU,\mf^lj 1558/. for his damages 
which he sustained as well on occasion of certain tre^asses 
jmd assaults lately committed by the said Sir William on tbe 
said Walter, as for his costs and charges by him about his suit 
in that behalf expended, whereof he is convicted, as appears 
to us of record: And whereas the said Walter aAerward, to 
wit, on the SOth day of May in the 14fth year of our reign, 
came into our court before us at Westminster, and chase (1) 



Scire facias aA 
compmtandum. 



W. D. recorer- 
ed a jud]pnent 
in K. B. sgainiii 
W. U. for 
15581. 



and prayed an 
degit. 



. (i) At common law, the conusee of 
a recognisance, [a] or a plaintiff who 
had recOT(Bred judgment for debt or 
damagei^ was entitled only to two writs 
l>f execution, which he was bound to 
iue out within a year after the recog* 
liiiance or judgment; one, a tonV of /e- 
Vari/aeias, by which the sheriff might 
levy the com, and other present profit 
Which grew upon the land, and the 
rente payable by the tenants, and the 
beasts levant and couchant upon the 
lalid; becaiise in all cases of levari 
Jacias the land is considered as the 
debtor. Plow. 44L Davy v. Pepys. 
Skin. 619. Breton v. Cole. See ante, 
p. 6. Jeffrtson v. Morton^ note (1) ; and 
the other a writ of^fieriJhciaSf by which 
the sheriff was to seize the goods and 



chattels in execution. Indeed, in all 
actions of trespass vi et armis, because 
the act was committed with force, the 
law allowed the defendant to be ar-> 
rested on mesne process by a writ of 
capias ad respondendum: and if the 
phuntiff recovered judgment he might 
sue but a writ of capias ad satisfacien" 
dum against him ; it being a rule that 
where a capias lies in process, a capias 
ad satisfaciendutn will lie after judg- 
ment. S Rep. 11 b. 12 a. Sir William 
HarberfB case, 2 Inst. 894*. The first 
time that land was subjected to the 
execution of a judgment or recog' 
nizaneCf was by the statute of West" 
minster 2. (18 Edw. 1.) c 18. which 
enacte, that ** when debt is recovered 
" or acknowledged in the king's court, 



[a] A recognizance is an acknow- 
ledgment or obligation of record, but 
it is not perfect until it is enrolled: 
therefore the word ** recognizance" 
does not of itself import a record, and 



in pleading a recognizance the enrol- 
ment must be averred, or the opposite 
party is not bound to treat it as a re- 
cord, but may reply nil debet. 1 B. 5c A. 
153. Glynn v. Thorpe. 
P 4 
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to be delivered to him all the goods and chattels of the said 
Sir William^ except the oxen and beasts of his plough, and also 
a moiety of all the lands and tenements of the said Sir William 
in your county, to hold to him and his assigns by a reasonable 



^< or damages awarded, it shall be from 
<' henceforth in the election of him 
^' that sueth for such debt or damages, 
" to have a writ o^ fieri facias unto the 
*< sheriff to levy the debt of the lands 
** and goods ; or that the sheriff shall 
^' deliver to him ail the chattels, (sav- 
^' ing only his oxen and beasts of his 
*^ plough,) and the one half of his 
^' land, until the debt be levied, upon 
** a reasonable price or extent. And 
*' if he be put out of that tenement, 
" he shall recover by a writ of novd 
" disseisin, or after, by a writ o£redis' 
** seisiny if need be." This writ is called 
dn elegit^ because the plaintiff or conu* 
see has made his election to sue out exe- 
cution of the land itself which is given 
by this statute, instead of the common 
law execution of the goods by fieri Ja^ 
das ; the entry, when the proceedings 
.were in Latin, being, that the plaintiff 
*^ elegit sibi liberari omnia catalUiy SfCf 
^< nee non medietatem terras* as in the 
above precedent. Co. Litt. 289 b. 
2 Inst. 395* See the form of the writ, 
Thes.Brev.93. Tidd'sPract. Forms,345. 
Lill. Ent. 571—578. 1 Richards. Prac 
C. P. 281, 282. 5th edit. ; see also the 
entry of an award of an elegit on the 
roll, Thes. Brev. 94. Lill. Ent. 210. 
. Mountford v. Lord Griffin. Lib. Plac. 
^5. pi. 38. Tidd's Pract. Forms, 349. 
The plaintiff may award upon the 
roll writs of elegit for the whole debt 
into as many different counties as he 
pleases, without being under the neces- 
sity of suing out testatum writs of elegit^ 
and execute all or any of them at his . 
pleasure.. Dyer, 162b. pl,51. Moor,24. 
pi. 83. Earl of Worcester's case. Cro. 
Jac. 246. Goodyere v. Ince* S. C. Yelv. 
179- The entry of an award of writs of 



elegit into different counties may be seen 
in Thes. Brev. 94. Clift. 877. ; see also 
in llast. 261 b. pi. 3. the form of the 
return of the inquisitions by the sheriffs 
of the several counties. It is also said, 
that the plaintiff may divide his execu- 
tion into several sums, as where he re- 
covers 30/. he may have an elegit into 
one county for 10^., another elegit into 
another county for 5/. and another for 
the residue into a third county. Dyer, 
162b.pl.51. Moor, 24. pi. 83. 2 Roll. 
Abr. 469. pi. 6. 1 Str. 461. Oaies v. 
Robinson ; but an award of an eiegU 
into several counties^r the 'Ofhole debt 
seems to be the most proper way, be- 
cause the judgment is intire. If a writ 
of elegit be sued out, and the plaintiff 
extend the land upon it, and return and 
file the writ, it was long doubted, whe- 
ther he should afterwards have an ekgit 
into another county, or for other lands 
in the same coupty ; but it seems to be 
now settled, that on a suggestion that 
the defendant has more lands, either 
in the same or another county, the plain- 
tiff may have a new elegit for a moiety 
of the land in whatever county it lies. 
Moor, 341. Hunger v. Frey* 1 Roll. 
Abr. 404. pi. 6. Sty. 454, 4^55. Strotnd v. 
Keckwith. Hob. 57. Foster v,Jacksonm 
Indeed it was formerly holden, that 
the bare entry of a prayer in the degit 
upon the roll, was a bar to alt other 
executions ; for the plaintiff or conusee, 
having made his election to take this rcr 
roedy, had precluded himself from re- 
sorting to any other kind of execution. 
1 Roll. Abr. 904. (Y.) pi. 1. And this 
continued to be the law down to the 
.time of Lord Cokcy who says that a good 
clerk never enters an award of an elegit 
on the iroll, until he has the effect of 
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lately made and provided, until the damages aforesaid should 
be thereof fully levied ; whereupon by our writ, we com- 
manded the sheriff of the said county of Warwick^ that he 
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his execution. Cro. Jac. 358. Crawley 
V. Lidgeai. However it was at thattime 
holden, that if, after an award of an elegit 
on the roll upon a judgment in C. B., it 
was removed by error into the K. B. and 
affirmed within the year, the plaintiff 
might have execution by capias^ oxjieri 
facias^ even though a writ of elegU was 
sued out, and returned by the sheriff 
into the C. B. served^ before the judg- 
ment was removed into K. B. ; because 
that court could not take notice of it. 
1 Roll. Abr. 905. pi. 2. 4. But on 
further consideration of the statute of 
Westminster 2. it was adjudged, that 
an award of an elegit on the roll should 
be no longer a bar to an execution by 
capias ad satisfaciendum^ ox fieri facias^ 
but only the sheriff's return, that he 
had delivered land according to the 
exigence of the writ. Hob. STy 58. 
Foster v. Jackson. 1 Lev. 92. Gkulcock 
▼• Morgan. 2 Ld. Raym. 1451. Lan^ 
caster v. Fielder. 12 Mod. 856, 857. 
Pullen V. Purbeck. Therefore now if 
the sheriff returns nihil to an elegit^ the 
plaintiff may sue out a capias adsatisfa- 
ciendum. Cro. Eiiz. 160. Knowles v. 
Palmer. Or if nothing be done or re- 
turned upon an degit^ the plaintiff or 
conusee shall have sifierijacias. Moor, 
545. pi. 724. Cooper v.Langtoorth. So 
If the sheriff return that he has taken an 
inquisition of the defendant's lands, but 
could not deliver a moiety to the plain- 
tiff, because it was already extended, 
the plaintiff may have a capias adsatis- 
Jaciendum, or fieri Jacias, for the sheriff 
does not deliver the lands, which is the 
only bar given by the statute. 1 Roll. 
Abr. 905. pi. 6. 1 Leon. 176. Palmer 
V. KnavMis. So if the sheriff levy part 
of the debt upon the goods of the de- 



fendant, and return nihU as to the lands, 
the plaintiff may sue out a capias ad sa- 
tisfaciendum for the residue. 1 Str.226^ 
' Bacon v. Peck. Or he may have debt 
upon the judgment. 1 Lev. 92. Glas- 
cock V. Morgans where debt was 
brought upon the judgment after a part 
of the debt had been levied. The same 
point was also holden on the authority 
of this case in Hesse v. Stevenson^ 1 Bos* 
& Pull. N.R. 138. ; and that the defend- 
ant might be held to bail. 

The reason why a capias ad satisfa- 
ciendum, or difien/aciasy cannot be sued 
out, after the sheriff has delivered the 
land, seems to be, because when an elegit 
is extended upon Me ^mf of the defend- 
ant, and returned and filed, it is con- 
sidered in law as a fall satisfaction and 
end of the suit ; insomuch that, if the 
land were afterwards evicted, the tenant 
by elegit was not intitled to a re-extent, 
but only to a writ oi novel disseisin or re^ 
disseisin^ given by the statute of Westmin- 
tier, for the law reputes him satisfied. 
Cro. Jac.838. Cratu%v.£i^^ea/. But 
now by statute 82 H. 8. c. 5. it is enact- 
ed, that if lands delivered in execution 
on a judgment, statute, or recognizance, 
shall be evicted, withoutfraud or default 
of the tenant who holds them in execu- 
tion, before the debt and damages are 
wholly levied, the recoveror, or conusee, 
may have a scire Jacias, out of the same 
court from whence the execution did 
proceed, against the person on whom the 
execution was first sued, his heirs, exe- 
cutor8,^r assigns, of lands then liable to 
the execution, returnable in the same 
court 40 days after the date of the scire 
Jacias ; and if the defendant makes de- 
fault, or shews not cause, the chancellor^ 
or justices of the court where the scire 
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Under- «boiiU cause to be delivered to tlie said WdUr^ by a reasoo* 
HiLL V. ^i^ pj^ m^ extent, all tbe goods aod chattels of the said 
Sir WUUam in his bailiwick, except the oxen and beasts of 
his plough, and also a moie^ of all the lands and tenementa 



Jacia$ is returned, shall make a new 
writk of the like nature of the former 
executioDv for levying the residue of the 
debt. This statute is by a favourable 
construction extended to the executors, 
administrators, and assigns of the reco- 
veror. Co. Lit. 290. a. And though the 
statute gives a mrefadas out of the same 
court, yet if the record be removed by 
error into another court and affirmed 
there, the tenant by execution who is 
evicted shall have a scire Jacias by the 
equity of the statute out of that court. 
Ibid. But still if pari only, and not the 
whole, of the land be evicted ; indeed if 
all but one acre be evicted, or the whole 
for a time, as by a prior judgment, the 
plaintiff or conusee shall not have a re^ 
extent under this statute, but must hold 
the residue until he be satisfied. Co. 
Litt. 289. b* 4 Rep. 66 a. Fulwood'B case» 
Cro. JacSS8. Crawiejfr»Li4geat» 

In like manner if die plaintiff has le* 
vied part of the debt by ajierijaciiuy he 
may afterward have an degii for the re- 
sidue, in which he must recite the Jieri 

Jadast and shew how much was levied 
upon it. Hob. 58. Fastew* Jackson. 

1 Sid. 91 . Berry v. Wheeler. See the form, 
Thes.Brev.94. Tidd*sPrac. Forms, 351. 
So if the plaintiff sues out an elepi^ and 
the sheriff levies goods ofdy under it for 
part of the debt, and returns thai the de* 

Jendanthas no landsfibe plaintiff may sue 
out another degit, as well as any other 
execution, and take the lands for the re- 
sidue, or he may have an action of debt 
for the residue, as already observed; for 
in that case it is in effect nothing else 
but K Jieri Jacias. Hob. 58.^ Foster v. 
Jackson. 1 Roll. Abr. 905. pl.5. 1 Lev. 
92. Glascoci V.Morgan. S.C.lSid.l84. 

2 Ld. Baym. 1451. 1/incsuicr r^FieUen 



1 Str. 226* Bacon v. Pect. 1 Bos. & 
PuU. N. R. 133. Hesse v. Steven- 
son. So if an el^ be returned nihil 
in one county, the plamtiff may have 
a testatum writ of elegit into another 
county. Bro. Executions, 72. Elegit,! 1. 
S. C. ; but it is said, that a writ of 
degit must be actually sued out and re- 
turned nihil by the sheriff, in order to 
warrant a testatum degit into another 
county ; for if several writs of elegit 
be awarded on the roll to different 
counties, and a testatum degit is taken 
out to one of them, grounded upon a 
supposed degit issued to the county 
where the venue is laid, and returned 
fiihilp when in truth no such writ was 
ever sued out, or returned, the testatum 
elegit is erroneous ; therefore where 
there are several writs o{ elegit awarded 
on the roll, care must be taken that tvnff 
of degit only and not testatum writs be 
issued. Cro. Jac.2i6.GoodyereY.Ince. 
S. C. Yelv. 179. It is holden that the 
executors or administrators of the plain- 
tiff may have execution by elegit as 
well as the plaintiff himself, but they 
cannot sue it out without a scire Jacias 
even within the year. 2 Inst. 395. 

The words of the writ of elegit are, 
'*To hold as his freehold," because 
the statute in case of eviction gives 
remedy by assize : still however, tenant 
by elegit has no freehold, but only a 
chattel interest, which will devolve 
upon his executors. 2 Inst. 396. It is 
said, that an elegit maybe sued out 
after a year without a scire Jacias^ 
merely upon atsarding an degit upon the 
roll within the year, and continuing it 
down by vieecomes non misit breoe to the 
time of suing out the writ, Carth.283. 
Seymour y. Grcenvillj and this appears 
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of the said Sir JTiBumf in the county of JVanmdc aforesaid^ 
to hold the said goods and chattels, as bis proper |;oods and 
cbattelsy and also to hold die said moiety of the lands and 
leneweols aforesaid as his freehoLd, ihat is to aigrt to him 



md 



Unnait- 

HILL O. 

Devbbjsux* 



to be warranted by the precedeaHi* 
Clift. OT4. 883. However it aeean 
questieiMibley whether aa el^* or some 
other writ of execntum oaght abt to 
be sued out wllhin the year, and returned 
emdjtted^ to warrant the entry of the 
continuances ; for ia a subsequeaC cas^ 
it was ai|judged that an execution can* 
not be continued on the roll unless it be 
petumed and filed. 2 Wils. 82. Bhyerv* 
BaUudn. And this is most agreeable te 
the manner of continuing writs on mesne 
preoessy which cannot be so done, unless 
the writ be returned by the sheriff non 
est inventiUf and filed. See 1 Sid. 60. 
WMen v. Greg. Comberb. 346. Ftii* 
een^B case. 7 Mod. 50. Withers y. 
Harriet. S. C* 2 Lord Raym. 806. 
And in practice it is the constant 
course to shew that the writ is re- 
€amed.[i] The continuing of a writ of 
execution dififers in one respect from 
that of a writ of mesae process ; in the 
latter, the same species of writ most be 
continued down, but with respect to 
executions, it is held, that one sort of 
writ sued out, returned, and filed, will 
support the awarding of a different 
kind of execudoa afterwards ; thus a 
aopuu ad satiffaeiendumt or degit^ may 
issue after the year, upon njierijkeiat 
sued out, returned, and filed within the 
year. As where njierifaeiae was taken 
out within theyear, and mlla hna re- 
turned, and continued down ibr sereral 
years, and then a capia$ ad Mdisfiicien* 
dum issued. The court, after taking 



to inquire, said, that if it was a 
new case, they should think it hard te 
take away all writs of scire JaciaSf but 
the practice had gone so far that there 
is no overturning it now, wherefore the 
execution was held regular. 1 Str. 100. 
Aires t. Hardress. 

The word '^ priced mentioned in the 
Statute, is referable to the defendant's 
go^ and chattds, and ** extenf* to the 
defendaat's lands. 4 Rep. 74 b. Pal^ 
mer^B case. 2 Inst. 896. The elegit is of 
a moiety of all the lands which ^e 
conusor or defendant was seised of at 
the time of the judgment or recogniManeef 
arq/ier. 2 Inst. 395. Dalt. Sher. 134. 
And the sheriff may under it either 
extend a term Jor yearSf that is, may 
deliver a moiety thereof to the plaintiff 
or conusee, or sell the whole term 
as part of the personal estate to the 
plaintiff, at a gross price appraised 
and settled by the jury; 2 Inst. 395. 
8 Rep. 171, a. Fleetwood's case, Dalt. 
Sher. 137. And if the defendant ten- 
ders the money at the time of the.ap^ 
praisement, and before the delivery of 
the term, or even afterwards in courts 
the term is saved; and if it be de- 
livered after, Ihe defendant is intitled 
to an audita querdd; but if no such 
tender be made, the property in the 
term is altered by the detivexy of the 
sheriff, and the plamtiff n^ either 
keep, or dispose of it, without being 
accountable for the profits. Moor, 873* 
Csiiiynv.jB^aaify».CjilbXxecutiona,34« 



[i] And accordingly in PuUand v. an elegit issued after tbe year, without 

Pudandf E. 57 Geo. 9. K. B., cited a scire Jacias, or any previous writ te 

in Tidd's Practice, p. 1136, the court warrant it. 
of K.B. is reported to have set aside 
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TJKDEa- and his assigns, according to the form of the statute in that 

HILL tF. jj^g lately made, until the damages aforesaid should be 

1 thereof fully levied ; and in what manner he should have 

executed that precep^he should make appear to 'us at 



But if the term be extended at an annual, 
and not a gross, value, the plaintiff is 
accountd>le for the profits, and if he 
receives the debt out of the term before 
it expires, the defendant shall be re- 
stored to the term itself, Gilb. Exec 
35. If a term be either appraised or 
sold under an degitt the commencement 
and end of the term must be foupd by 
the tnquisition according to Lord Coke, 

4 Rep. 74 a. Palmers case ; who says, 
that if it be found by the inquisition 
that the debtor is possessed of lands^br 
a term of divers years yet to come^ it is 
insufficient, though the sale of such an 
uncertain interest under SL^riJadas is 
good, because in his return to the last 
writ he only says that of the goods and 
chattels he caused to be made: see 

5 Term. Rep. 295. Taylor v. Cole ; and 
this opinion is adopted by Dalton (She- 
riffs 1S9.) and Lord chief baron' GiM^, 
(Executions, S5.) ' But in the report of 
Palmer' B case by Croke^ he! says, that 
it was holden, that if the inquest find 
that the debtor is possessedybr a term 
ef years yet to comet which they appraise 
at so much without shewing the certain 
beginning or determination, it is well 
enough: for the}' shall not be com* 
pelled to find a certainty, not having 
means to be informed of it. Cro. 
Eliz. 584. Palmer v. Humphry. And this 
seems warranted by S Leon. 204. Rush 
^. Heighgate. The two reports may 
perhaps be reconciled by this distinc- 
tion, that when the whole term is ap- 
praised and sold for a gross sum as part 
of the debtor's personal estate, then, as 
the elegit is considered in the nature of 
9L fieri factasy the' sheriff may sell such 
an uncertain interest under it as well 
as under a Jleri facias \ but when a 



moiety of a term laextendedat an annual 
wdue, so general a finding by the in- 
quest may perhaps be insufficient; but 
see Lane, 50,51. Shqflbey y. Waller. 
But they both agree, that if the sheriff 
sell a term either under a, Jieri Jacias, 
or elegit, aud misrecite it in date, or 
time of duration in the former case, 
or the jury mistake it in the latter, 
the sale is void ; unless he also sells all 
the interest which the defendant has in 
the land, for then it is good notwith- 
standing the misrecital. Hence it ap- 
pears, that, to avoid all difficulties and 
niceties on this subject, it is much more 
adviseable to sue out a Jieri facias 
against the debtor's goods, and if they 
are insufficient to satisfy the debt, to 
take out an elegit against his land for 
the remainder of the debt ; for where 
an elegit is taken out, if the goods and 
chattels are sufficient to satisfy the 
whole demand, the sheriff ought not 
to extend die land. 2 Inst. ^395. So 
the sheriff must deliver the goods of 
the defendant to the plaintiff at the 
price they are appraised at by the in- 
quisition, in which respect an elegit dif- 
fers from 2i fieri facias ; for in the latter 
the sheriff cannot delvoer the goods, 
though he may sell them, to the plaintiff. 
1 Ld. Raym. 346. Pullen v. Purheche. 
And he must return.that he delivered 
the term or goods at a reasonable price 
fixed by the jury. Dy. 100. a. pi. 71 • 
and in the margin. If the judgment 
be reversed, the defendant shall be 
restored to the term or goods in specie, 
and not to the value; but where the 
goods are sold under ^ fieri facias^ die 
defendant is intitled only to the monejP 
which has been made by the sale. Cro. 
Jac. 216. Coodyere v^ In<^. S.C. 



Hil. 21 & 22 Cat. It Kegis. 
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Westminster^ on Thmday next after three weeks of -St Under^ 
Michael^ remitting to us there then that writ. At which h'I'I' v. 
day Thomas Boughton esq., then sheriff of the county of t ^ m 
JVarwicky returned to us at Westminster a certain inquisi- Sheriff returned 
tion (2) taken before him at Mereden in the said county, on *° ">4»"Mt»on. 



Yelv. 1791 1 Roll. Abr. 778. (J.) 
pi. 1. 3, 4. 

A judgment binds not only the lands 
of which the defendant is actually 
seised, but also reversions on leases for 
lives or years, and therefore a moiety 
of a reversion may be extended, and 
the plaintiflT shall have a moiety of the 
rent. 1 Roll. Abr. 894. pi. 5. S Leon, 
lis. Bishop of BristoVh case. Moor^ 
36. So rent charges may be ext'endedy 
for they issue out of land. Bro. elegit* 
IS. Moor, 32. And by the statute of 
frauds, 29 Car. 2. c. S. s. 10. lands held 
in trust may be extended in the hands of 
trusteesfor the ^ehtoi cestui que trtist^lp] 
And lands in ancient demesne are ex- 
tendible, for the defendant has the pro- 
perty of the land itself; and on this exe- 
cution the title of the lands is not ques- 
tioned, but the judgment put in force. 
Hob. 47» 48. Cox v. Bamsly. But copy- 
holds lands are not extendible, because 
the freehold is in the lord, and the copy- 
holder is no more than a tenant at will 
according to the custom of the manor; 
besides which, it was thought unreason- 
able that the lord should have a new 
tenant put upon him without his con- 
sent. S Rep. 9 a. Heydon's case. 1 Roll. 
Abr. 888. (M.) pi. 2. Neither can 
an advowsonfjt gross be extended on 
an elegit f because a moiety cannot beset 
out, nor can it be valued at any certain 
rent towards payment of the debt. Glib. 
Exec. S9* An elegH does not lie of the 



glebe belonging to the parsonage or 
vicarage, nor of the church-yard. Ibid* 
40. But it is said that the lands of a 
bishop may be extended on an elegit, 
Dalt. Sher. 1S6. So may the wife-s 
lands which the husband has during the 
coverture. Ibid. 

(2) When an elegit is prayed, fh^ 
sheriff must take an inquisition, for he 
cannot appraise the goods, or value and 
extend the lands himself, but the same 
must be done through the medium of a 
jury. Dy. 100. 2In6t.S96. Cro. Eliz. 
584. Palmer r, Humphti/, S. C. 4 Rep. 
74. Dalt. Sher. IS4. No notice is 
necessary to be given of executing the 
elegit. 

The inquisition ought to find the lands 
with convenient certainty, for to find 
no certain estate will be insufficient. 
Moor, 8. pi. 28. And after the inqui- 
sition is taken, the sheriff must deliver a 
motety by metes and bounds. Hutt. 16. 
Dalt. Sher. 135. I Vent 259. Anon. 
Cro. Car. 319. Sparrow v. Mattersock. 
Doug. 476. Den v. Ld, Abingdon ; and 
if he do not, the inquisition is bad and 
may be quashed for uncertainty. Carth. 
453. PuUen v. Birhbeah \d] And if 
the parcels delivered by the sheriff 
amount to more than a moiety, the in- 
quisition is void for the whole. 1 Sid. 91 . 
Berry v. Wheeler, 1 Ld. Raym. 7, 8. 
PuUen V. Birbeck i and in an ejectment 
upon it, advantage may be taken of this 
nullity. 2 Salk. 563. PuUen v. Pur- 



[c3 See ante, Vol.11, p. 1 1. note ( 17 )• objection may be (aken at nisi prius on 

{d^ The return of the slieriff is ill if the trial of an ejectment brought upon 

he omit to' state that he' delivered a the elegit, 1 B. & A. 40. Fenny v. 

moiety by metes and bounds ; and the Durrant, 
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Umdir- thelStfadayof (%/oferin thel^di jeur c^our rdgii,bythe08th 

HILL V. 0f tiiirelve good and lawftd raeii of the said county, by vimte 

DBV»E»or. of the said writ tb him (Srected, by which it was feund, that 

inquisitioQ act the said Sir WUlmm UnderktU^ on the day of the giving of the 

^^ said judgnvent was seised in his demesne b» of fee^ of, and 

[ 69 ] in divetB hnds and tenements, and that a moie^ of alt th€ 

lands and tenements, to wit» one capital messuage, and ti^o 

closes of pasture called New Piece and Broadleasao) in IdUcott 

of the clear yearly value in all issues beyond reprises of 70/.; 

one messuage with the appurtenances in JdliccU in the 

occupation- of one WiUiamMarUny and 90 acres of land to 



heck ; but Cartkem in his report of the 
last case makes Lord HoU say that the 
inquisition is not void, but voidable only, 
by error, or an auditd quereld* If the 
defendant be jqint-tenant, or tenant in 
common, it ou^t to be specially nien<^ 
tioned in the inquisition. Hutt. 16. 
1 Brownl.38« 

But the sheriff is not bound to deliver 
a moiety of each particular tenement 
and farm, but only certain tenements, 
&c. making in value a moiety of the 
whole. As where in ^ectroent an in- 
quisition was produced which mentioned 
by name all Uie different farms and te* 
nements of which the defendant's estate 
in the county consisted, with their value, 
the number of acres in each, the te« 
nants' names, yearly, value besides re* 
prises, and the dear yearly amount of 
the whole; and then*, repeating the 
names of a certain number of them, 
their number of acres and yearly amounti 
it found that those .particidar farms and 
tenements, were a.true and equal moiety 
of aH the said lands and premises of the 
defendant in the county, *' which moiety 
** of the said lands and premises, I the 
** said sheriff on the day ai taking this 
** inquisition, have caused to be deliver- 
<< ed to the lessor of the plaintiff, by the 
^^ price and extent aforesaid ;" and upon 
production thereof, it was objected that 
the inquisition was void on the face of 
it, for that a moiety of each farm ought 
13 



to have been extended and delivered, 
and not a certain number of distinct 
farms amounting in value to a moiety 
of die wbde. The court of K. B; over- 
ruled the objection, and BMer J. said 
that the inquisition and return were 
good, though separate lands had been 
extended, provided it did not appear 
that they amounted in value to move 
than a moiety of the whole, and cited 
2 £Uk. 5e». 1 Sid. 91. Cro. Car. S194 
The objection went not only to every 
farm, Imt to every- close and fiekl ; and 
that, according to this notion,. the writ 
could not be executed but by deliver- 
ing an undivided moiety; yet most 
clearly that was not the meaning of the 
statute, for it was i^reed, thai the 
moiety extended must be set out by 
metes and bounds. Hetook tbemean*' 
ing to be a moiety in value which ia 
ascertained by the jury : and the case 
of Lord Sian^ord v. Nedkawh I Lev» 
160. was denied. Doug. 478. Deu v. 
EafiofAUr^dam Soin Bro. Elegit^ 14^ 
it is said by LiUldonr that whefe> aft 
elegit issues against one vvho baa two 
manors, . the sheriff may deliver our 
manor to the plaintiff in the name of a 
moiety of the whole, and is not bound 
to deliver a moiety of each manor, and 
the same of two acres: but says Broke, 
this seems to be where they are of 
equal value. 
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the said messuage belonging, of the clear yearly value in all Uvdsr- 
issues beyond reprises of 6/.; one other messuage with the hill v. 
appurtenances in Idlicott aforesud in the occupation of one * ^ ** 
Henry AUySj and 90 acres of arable land to the said messuage 
belonging, of the clear yearly value in all issues beyond 
reprises of 6/;; and one messuage in the occupation of one 
Mark MarskaU^ and 90 acres of land to the messuage belong- 
ing, of the dear yearly value in all issues beyond reprises of 
6L ; six cottages with the appurtenances in Idlicott aforesaid 
in the several tenures of H. S., T. J., W, H., T. B., J. T., and 
£. M. widow, of the clear yearly value in all issues beyond 
reprises of 6$. ; several closes of land and pasture in Idlicott^ 
aforesaid, in the tenure of W. B. gent, called by the name of 
Nastene He^dge Close^ and the rough ground near unto Ham^ 
Jbrdj of the clear yearly value in all issues beyond reprises of 
sol*; several closes of pasture in Idlicott aforesaid in the 
several tenures of V. W.» T. F., and M- B., called Old Dikes, 
or the upper grounds near Bailef of the clear yearly value lA 
all issues, bqrond reprises o(60L ; two closes of pasture in thct. 
tenure of T. B. called die New Pieee and the Jame$, of the 
dear yearly value in all issues bey<md reprises of 20/. which A moiety deli- 
said moiety the said sheriff on the day of the taking of the ]]ja ^d. 
said inquisition caused to be delivered to the said Walter 
Devereux^ to hold to him and his assigns, according to the 
Ibrm of the statute thereof made and provided, until he 
should have thereof fully levied the damages in the said writ " 
specified, as by the said writ and inqubitioa remaining in 
our court before us here of record (3) more fully appears. 

(3) It is essential, that the tiegit and facias^ will order the writ to be vacated, 

inquisition taken by the sheriff should and grant another, and amerce the she* 

be returned and filed, when land is exfr riff. See the form, 1 Towns. Judgin. 

tended by the writ. 5 Rep. 90 a. Hot^ik 129, 130. So where firaud, deceit, op 

case. 4 Rep, 67 a» FulwootTB ca^e^ partiality has been practised, if the writ 
Dy. 100. a. in marg. But if the sheriff be not filed, the court will stay^ the 

returns on the degit that the defendant filing of it, and grant another writ, 

haa no land, he need not retura any 2 Inst. 396. And they will grant ano* 



inquisition at all. 2 Str. 874. Staiteh ther writ in either of the above i 

house r* Etoen* If the inquisition be tinned. instances, whether of defector 

void for uncertainty, or because more firaud, after the first has been filed, aor 

than a moiety is delivered, or for any cording to the opinion of Lord Hale^ 

other defect appeuAng on the face; of it, which seems to be well founded. 1 Vent, 

as the plaintiff can never obtain pos* 269* Anon. See lLd.Ri^m. 713. Ptitfm 

session of the land under it, the court v. Birheck. S. C. 12 Mod. 355. See 

on a suggestion thereof, or upon a icirc the form of the roitum and inquisitioPi 
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Undsr- 

UILL V, 

Devereux. 

^ V ' 

Though W. D. 
has levied psrt 
of the sum r&. 
covered out of 
the land, and 
W. U. haa of- 
fered to pay him 
the residue, yet 
W. D. has re- 
fused to receive 
it. 
Sdrefadas* 



And although the said WaUer hi^th levied 1 489/. 1 65. out of the 
tenements aforesaid, as manifestly appears by the siud extent; 
and the said Sir William Uh<ferA{7/ is ready to pay unto the 
said WaUer all the residue of the said 1558/. that is to say^ 
68/. 45^ yet the said WaUer hath hitherto altogether re- 
fused to receive the said 68/. 45. as by the information of the 
said Sir TVilliam UnderhiU, in our court before us, we have 
been given to understand ; therefore we command you, that by 
good and lawful men of your bailiwick, you make known to 
the said Walter^ that he be before us at Westminster on 
Saturday next after the octave of St Hilary, to shew if he 



Clift. 877. Thes. Brev. 93. Lill. Ent. 
574. Tidd's Practical Forms, 347. 

It was formerly the practice for the 
sherifTto deliver ac^ua/ possession of a 
moiety of the lands ; but he now only 
delivers legal possession, and in order to 
obtain actual possession the plaintiff must - 
proceed by ejectment ; 8 Term Rep. 
295. Taylor v. Cole. 2 Tidd's K. B. 
960. 2d edit.[e] ; in which he must pro- 
duce a copy of the judgment and of the 
writ of elegit, and of the inquisition and 
return. Bull. Nisi Pri. 104. [/] 

But notwithstanding the statute of 
Westminster 2. first subjected lands to 
execution on a judgment^ or a recogni" 



sance at common lawp yet by other sta- 
tutes lands were made subject to satisfy 
certain securities created by them; 
such as statutes-merchant, statutes-sta- * 
pie, and recognisancesr in nature of a 
statute-staple. 

Astatute merchant is a bond of record 
acknowledged before the mayor o^Lon^ 
don, or chief warden of some other city 
or town, or other discreet men, chosen 
and sworn for that purpose, when the 
mayor or chief warden cannot attend^ 
or before one of the clerks of the statute- 
merchant nominated by the king pur- 
suant to the statute of Acton Buriieli 
II Edw. I. enforced and amended by 



[e] But in 6 Taunt. 207. Rogers v. 
Pitchers, Gibhs C.J. was of a con- 
trary opinion. " I am aware," said his 
lordship, << that in several places it has 
<< been said that the tenant in elegit can- 
'' not obtain possession without an eject- 
" ment ; but I have always been of a 
'^ different opinion. There is no case 
<< in which a party may maintain eject- 
^< ment in which he cannot enter." 
With respect to cases where the land is 
under a previous demise, his lordship 
observed, *' whatever elder term the 
*' sheriff finds, he cannot disturb the 
*^ previous title of the tenant in pos- 
'' session : all he can do is to pu the 
*' party who has the eleg //into the state 



'< of the landlord: if the land hadbeed 
*' in the possession of the former owner, 
<< the sheriff might have delivered actual 
<^ possession: where it is in the posses- 
*^ sion of a tenant, the sheriff sets it out 
'^ by metes and bounds, and the tenant 
** is thenceforward bound to pay rent 
"for his moiety to the tenant by 
^'elegit.'' 

Cy*] ^ut it has been since held in 
2 M. & S. 565. Ramsbottom v. Buct^ 
hurst f that an examined copy of the 
judgment roll, containing the award of 
the elegit, and the return of the inqui- 
sition, is sufficient : for every part of 
the record must be taken to speak abso* 
lute verity. 



Hil. 21 & 22 Car. II. Regis. 



69 



hftSy or knows of any thing to say for himself, why he ought Under- 
not to receive the said 68/. 4?5. the residue of the damages t^**'^^ ^' 
aforesaid, of and from the said Sir WiUiam^ in full satis- v / 

.iaction and discharge of the said damages, in form aforesaid [ 70 3 
recovered by the said Walter against the said Sir William^ and Why the said 
why he ought not to be satisfied with ihe said 68/. 4^., and not receive the 
why the tenements aforesaid, heretofore delivered to the «^»due. 



Statute 13 £dw. 1. st* 3. de mercatoribtu. 
This recognisance is to be entered by 
the clerk on a roll, which must be double^ 
one part to remain with the mayor or 
chief warden, and the other with the 
clerk, who shall write with his own 
hand an obligation, to which the debtor*s 
seal, together with the seal of the king 
appointed for that purpose, shall be 
affixed. Bac. Abr. Execution, 331. The 
design of this security was to encourage 
trade, by providing a sure and speedy 
remedy for merchants, strangers, as 
well as natives, to recover their debts 
at the day assigned for payment. Af- 
terward other persons, observing that 
It was much of the same nature with a 
judgment, but obtained witli infinitely 
less trouble and expence, frequently 
entered into this species of contract 
until by degrees it became a common 
assurance, as we find it at this day. 
Ibid. The addition of the king's seal 
was to authenticate the security, and 
to make it of so high a nature, that, 
on failure of payment by the debtor at 
the day assigned, execution might be 
awarded without any mesne process to 
summon him, or the trouble or charge 
of bringing in proof of the debt. Ibid. 
If the statute merchant be not made 
pursuant to the above mentioned sta- 
tutes in a material part, it is void; and 
the conusor shall be relieved on an 
aaditd quereld ; as if it be not sealed 
With a seal of two pieces ; or with the 
seal of the king and the party, Sir W. 
JoncBj 52. Maskelyne V. Higford. S.C. 
Bridg. 16. 19, Cro. Eliz. 233. Asctic 
Vol. II. Part I. 



v. Ftdjambe. Ibid. 855. HoUingmorth 
V. Asctie. 2 Roll. Abr. 466. pi. 2. So 
the statute merchant is void if it is not 
made before the mayor of the town, 
or other officer or clerk appointed to 
toke the statute. Dal. 73. Bridg. 19. 
Or if it be made before one bailiff, 
where there are two ; for both make but 
one officer. Winch. 88. 84. Or if it 
be not inrolled. Winch. 84. Bridg. 19. 
But the omission of a circumstance not 
material does not vitiate; as if it does 
not particularize any day of payment ; 
for then it shall be paid presently. Sir 
W. Jones, 52. Bridg. 19. Winch. 82. 
Or where the inrolment and writing is 
written by the clerk's servant, and not 
by the clerk himself. Winch. 83. See 
the form of a statute merchant. Rast. 
Ent.594. b. Bridg. 18. But notwith- 
standing a statute merchant, for want 
of having a seal of two pieces, &c. be 
void as a statute, yet it has been held 
that it is good as a bond, it having the 
seal of the conusor, and may be sued as 
abend. Cro. £^iz. 855. HoUingtoorth 
V. Ascue. S. C. Ibid. 494. 544. 

A statute-staple is a bond of record, 
acknowledged before the mayor of the 
staple in the presence of the constables 
of the staple, or one of them, pursuant 
to statute 27 Edw. 3. c. 9. To this end 
the statute requires, that there shall be 
a seal ordained which shall be affixed to 
all obligations made on such recogni- 
zances acknowledged in the staple, and 
the seal shall remain in the custody of 
tlie mayor of the staple under the seals 
of the constables. Bac. Abr. Execution, 

Q 



Underbill versus Devereux. 

said Walter^ ought not to be re-delivered to the said Sir fTitr 
lianiy if it shall seem expedient for him so to do; and further 
to do and receive what our court before us shall then and 
there consider of him in this behalf, and have there then the 



Under- 

HILL r. 



SSI, SS2. This security was also only 
designed for the merchants of the sta- 
ple, and for debts on the sale of mer- 
chandises brought there; but in time 
others began to apply it to their own 
ends; and the mayor and constables 
would take recognizancesfrom strangers, 
surmising it was made for the payment 
of money for merchandises brought to 
the staple ; to prevent this mischief the 
parliament by statute 23 H. 8. c.6. s. 11. 
reduced the statute-staple to its former 
channel, and laid a penalty of 40/. on 
the mayor and constables who should 
extend the benefit of the statute to any 
but those of the staple. But though 
that statute deprived them of this 
benefit, yet it framed a new sort of 
security, to be used by all persons, 
known by the name of a recognizance 
on 23 H. 8. c. 6., or a recognizance in 
the nature of a statute-staple, so called, 
because this act limits and appoints the 
same process, execution and advantage 
in every particular, as is provided for 
the statute staple. Bac. Abr. Execution, 
SS2. 

A recognizance therefore in nature 
of a statute-staple, as the words of the 
act declare, is the same with the statute- 
staple, only acknowledged before other 
persons; for as the statute runs, the 
chief justices of the king's bench, and 
common pleas, or in their absence out of 
term, the mayor of the staple at WeH- 
minster, and the recorder of London 
jointly together, shall have power to 
take recognizances for payment of 
debts in the form set down by the 
statute (which see in section 2 of the 
statute 23 H. 8. c.6.). In this, as in 
the former cases, the king appoints a 
seal to attest the contracti and each of 



the justices has the keeping of one 
such seal, and the mayor of the staple 
at Westminster and recorder, another, 
of the like print and fashion ; and every 
obligation made and acknowledged be- 
fore either of the justices, or the mayor 
and recorder, must be sealed with the 
seal of the conusor, the king's seal, and 
the seal of the chief justice, or the seals 
of the mayor and recorder, before whom 
it is taken, who are likewise obliged to 
subscribe their names, sect. S. Besides 
which, the clerk of the recogniamnce, 
who is appointed for this purpose by 
the king, or his deputy, is to make and 
write all obligations thus acknowledged, 
and enrol them in two several rolls in- 
dented, one whereof shall remain with 
such of the said justices, or with the 
mayor and recorder, that so shall take 
the recognizance, and the other with 
the clerk; who is further obliged, at 
the request of the conusee, his execu- 
tors or administrators, to certify such 
obligations into chancery under his 
seal, sect. 4, 5. By statute 27 Eliz* 
c. 4. s. 7, 8. the whole tenor and con* 
tents of all statutes merchant and sta- 
tutes-staple shall, within 6 months after 
they are acknowledged, be entered in 
the office of the clerk of recognizances 
taken according to the 23 H. 8. c.6. 
who is to enter the same statutes in a 
book provided for that purpose, and 
kept by him ; and if they are not 
brought within 4 months after they are 
acknowledged to the clerk for the pur- 
pose of being so entered, the statutes 
are made void against subsequent pur- 
chasers for money or other good consi- 
deration. This statute does not ex* 
tend to recognizances in the nature of 
statutes-staple ; but by statute 8 Geo. I. 
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names of those by whom you shall so make known to him, and Ui^dbr- 
this writ Witness Sir John Kefynge knight, at Westminster^ n"'^^ ^' 
the 28th day otNaoember^ in the 20th year of our reign. At v \ 

which day, before our lord the king at Westminster^ comes 



C.25. 9.1. the clerk of the recogni- 
sances in the nature of a statute-staple 
taken under 23 H.8. shall yearly pre- 
pare and keep three parchment rolls as 
usualy and, at the times of acknowledg- 
ing every such recognizance, shall write 
on the said rolls the full tenor in Jubc 
verba of every such recognizance : and 
that one of the rolls shall contain the 
recognizances taken before the chief 
justice of the king's bench, another the 
recognizances taken before the chief 
justice of the common pleas, and the 
other the recognizances taken before 
the mayor and recorder, and at the 
time of the acknowledgment, the per- 
son before whom the recognizance is 
taken, and the party acknowledging 
the same, shall sign their respective 
names to the roll or inrolment of the 
recognizance under the inrolment, as 
well as sign and seal the said recogni- 
zance ; and that the three rolls shall at 
the end of the year be fixed together, 
and be made one roll, and remain in 
the custody of the clerk or his deputy 
at his public office, who shall keep a 
docket to refer to the said roll, for the 
benefit of searches by purchasers and 
others. 

The conusee of a recognizance in 
nature of a statute-staple may wave 
the execution given by the 27 Edw. S. 
8.2* C.9. and use it as an obligation, by 
bringing an action of debt, the recog- 
nizance having the seal of the conusor 
to it. Bac. Abr. Execution, 884. 

By the statute of Acton Bumd^ 
11 Edw. 1. and de mercataribus^ 
18 Edw. 1. if the debtor does not 
pay, &c. the creditor shall bring his 
obligation to the mayor. Sec. who shall 
incontinently cause the moveables of 



the debtor to the amount of the debt, 
to be sold and delivered to the creditor 
by the appraisement of honest men, and 
the king's seal shall be put to the sale. 
And if the nmyor find no buyers, he 
shall deliver the said moveables to the 
creditor at a reasonable price, &c. 
And the mayor may cause die body of 
the debtor (if lay) to be committed to 
prison, till he agrees to the debt. And 
if the debtor have no moveables, of 
which the debt may be levied, or can- 
not be found within the jurisdiction of 
the mayor, he shall send the recogni- 
zance under the king's seal hito chan- 
cery, and the chancellor shall direct a 
writ to the sheriff to seize the move- 
ables, or the body of the debtor (if lay) 
and make him agree the debt in the 
same manner as the mayor, if he had 
been in his power. And by 18 Edw. 1. 
if the debtor agree not the debt in a 
quarter of a year by sale of his goods 
and lands, all his lands and goods shall 
be delivered to the merchant by reason- 
able extent to hold till the debt be 
levied. But by statute 27 Edw. 8. 
c. 9. the quarter of a year is ousted ; 
and execution shall be on a statute- 
staple as on a statute-merchant ; that 
is, of the debtor's body and all his lands 
and goods. And therefore upon a sta- 
tute-stifle or merchant, if execution 
cannot be made within the staple, the 
recognizance shall be certified by the 
mayor' into chancery under his seal. 

The first process upon a statute-mer- 
chant after it is so certified into chan- 
cery is a writ of capias si laicus^ directed 
to the sheriff, commanding him to take 
the body of the defendant, if a lay- 
man, to satisfy the debt, see the form. 
F. N. B. 304. 7th edit. E. F. Thes. 
Q2 
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Under- 
bill V. 
Devereux. 

N , ' 

ShcriiT returns 
scire/eci. 



the said Sir WiUiam Underhill^ in his proper person, and thq 
sheriff of Warwickshire aforesaid, to wit, Humphy Jennens 
esq. returns, that by virtue of the writ aforesaid to him di- 
rected, by Henry Bowers and George Bowers, good and law- 
ful men of his bailiwick, he has given notice to the said 



Brev. 56. LilJ. Ent. 550. Tidd's Pract. 
Forms, 358. This writ is returnable 
either in K. B. or C. B. F. N. B. 304. G. 
though a capias. upon a statute-staple 
is returnable in chancery only* Ibid. 
306. If the sheriff returns upon the 
writ o^' capias silaicus upon a statute- 
merchant that the party was dead, or 
not found in his bailiwick, a writ issued 
to. extend the lands, F. N. B. 304. 
note (a) which also may be made re- 
turnable in either bench; and the 
9heriff may thereupon deliver the lands, 
&c. to the conusee upon a reasonable 
extent without the delay or charge of 
a liberate. I Vent. 41. Anon, Bac. 
Abr. Execution, 333. — See the form of 
the extent, Rast. Ent. 594. b. 595. b. 
596. a. 597. a. Thes. Brev. 114. Clift. 
869. Lill. Ent. 580. Tidd's Pract. 
Forms, 359. If the conusor is a clergy- 
man, he cannot be arrested, but the 
sheriff is commanded to levy the debt 
of his moveable goods and chattels by 
a writ of levari facias. F. N. B. 304. 
(A.) 305. 7th edit. See the form 
F. N. B. 504. (A) Tidd's Pract. Forms, 
360. The entry of the writ of extent 
upon a statute-merchant, with the in- 
quisition returned by the sheriff thereon, 
may be seen in Co. Ent. 296. a. Ibid. 
297. a. a good form, where there is an 
award on the roll of two writs of extent 
to two counties, and an inquisition re- 
turned by the sheriff of each county. 
Ibid. 297. b. Clift. 868. Lill. Ent. 551. 
But on a statute-staple, or recogni- 
zance in nature of a statute-staple^ if 
the conusor cannot be found within the 



staple, nor his goods to the value of the 
debt, the first process after the certifi- 
cate under seed into chancery, is to 
take body, lands and goods all in one 
writ ; in which respect it is preferable 
to the statute-merchant, as being a 
much speedier remedy. Bro. Statute- 
merchant, 16. Bac. Abr. Execution, 
334. See the form of the writ F. N. B. 
306. 7th edit. Tidd's Pract. Forms, 360. 
This writ is returnable into chancery^ 
and the same sort of proceedings are 
had under it for extending the lands, 
&c. as upon an elegit* But the sheriff 
after the extent cannot deliver the 
lands, &c. to the conusee, but must 
seize' them into the king's hands, and 
in order to obtain possession of them, 
the conusee must sue out a liberate^ 
which is a writ issuing out of chancery, 
reciting the former writ and return, 
and commanding the sheriff to deliver 
to the conusee all the lands, tenements 
and chattels by him taken into the 
king's hands, if the conusee will have 
them, by the extent and appraisement 
made thereof, until he shall be satisfied 
his .debt. See the form of the writ. 
F. N. B.. 306. 7th edit. ; of the writ and 
return, Rast. Ent. 598. a. b. see 1 Lutw. 
429. Young v. Johnson* Tidd's Pract. 
Forms. 361. Upon this writ the sheriff 
cannot turn the terre-tenant out of 
possession, as upon an habere facias 
possession^, hu% is only to deliver the 
legal possession as upon an elegit, and 
in order to obtain the actual possession, 
the conusee must prpceed by ejectment. 
1 Vent. 41, 42. Anon. [g1 



fg] Tlie observations of Gibbs C. J., cited ante, 69 a. note [e], seem to apply 
to this writ. 
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WaUer Deoereux^ to be before our lord the king, at the day 
and place aforesaid, to shew in form aforesaid, as the said 
writ requires and commands : and the said Walter Deoereux^ 
on the same day being solemnly demanded, by Ralph Gregge 
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The inquisition ought to find the cer- 
tainty of the conusor's estate ; for if it 
says that he was seised or possessed of, 
&c. it will be insufficient, because no 
certain estate is found. Dyer. 299* a. 
fir marg. So if the death of the conu- 
sor is returned by the sheriff, and also 
an inquisition of extent of the conusor's 
lands, but in the inquisition no certain 
estate is found, but generally that the 
conusor xoas seised on the day of the 
making of the recognisance of the 
manor of B., without saying of what 
estate, the inquisition is void, for seised 
may be for term of life, or in tail, in 
which case the land is not extendible 
after his death ; therefore as the death 
of the conusor appears in the return, 
his seisin should be found of a fee simple 
only. Dyer. 299. a. So if the inqui- 
sition finds that the conusor was seised 
of a tenement generally of such a value, 
without shewing any house, land or 
pasture, it is bad for the uncertainty. 
Moor,8. pl.28. 

When a full and perfect execution 
was had on a statute by an extent re- 
turned and filed of record, the conusee 
was not, in case of an eviction before 
the debt was satisfied, intitled to a re- 
extent at common law, any more than 
we have seen a plaintiff, or a conusee 
of a recognisance at common law, was ; 
though indeed if the extent had been 
insufficient in law, there might issue a 
new extent. Co. Litt. 290. But now 
this is remedied by the statute S2 H.8. 
c. 5. above mentioned. But it was held 
in Trin. 7 Geo. 1. Oixtes v. Robinson, 
1 Str. 461. that after an extent is re- 
turned and filed, and there has been no 
eviction, another extent cannot be sued 
out into another county, unless the 



prayer of such^ extent into the second 
county was entered at the time the first 
extent was taken out. However the 
conusee was relieved in equity by Lord 
Macclesfield^ who gave him leave to 
enter the prayer nunc pro tunc. 2 P. 
Will. 92. Gates y. Robinson. And after- 
wards the legislature, probably in con- 
sequence of the decision in Gates v. Ro- 
binson, enacted by statute 8 Geo. 1. 
c. 25. s. 4*. *' that in case it shall at any 
*Mime or times, before or after the 
*' filing or returning of any liberate or 
** liberates sued out on any extent or 
" extents, upon a recognizance in the 
** nature of a statute-staple, be made 
" appear to the court of chancery, 
** that sufficient has not been extended 
'< and levied, or sufficiently extended 
" and levied, to satisfy such recogni- 
" sance ; or that any omission, error, or 
** mistake has happened in making, 
'* suing out, executing or returning any 
*< of the said writs, or any process there- 
*^ upon, or it should happen that any 
** lands, tenements, or hereditaments 
" shall be evicted from any person or 
<< persons, who shall have extended the 
« same by virtue of any such* Writ or 
<* process as aforesaid ; that then and 
<* in every such case the said court of 
" chancery shall and may award one or 
" more re-extent or re-extents for the 
*' satisfying the same as aforesaid, and 
** that writs of liberate may be sued out 
" thereupon." 

But the lands of a debtor, or account - 
ant to the king, were liable to the debt 
at common law as well as his body 
and goods. 3 Rep, 12 b. Harbert's 
case. The king's debts are either of 
record, or not of record ; in either case 
the remedy for the recovery of thviu 
Q 3 * 
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Under- his attorney, comes and defends the wrc»ig and injury 
HILL V. ^hgn^ g^ ^j pj^ys l^ye to imparl thereto until Wednesday 
Devereux. ^^^ ^jj^^ j^ ^y^ ^p JEfls^(?r, and he ha^ it, ficc. The same 
day is given to the parties aforesaid there, &c. At which 



18 by writ of extent, which is either an 
immediate extent, or an extent in aid 
of the king's debtor [A] : see the form 
of each. Tidd,Pract. Forms, $62. 366. 
Debts of record bind the debtor's land 
from the time of bis becoming in debt 
to the king. 2 Roll. Abr. 156. (B.) 
pl.l. And an execution may be taken 
out for such debts, although an elegit 
may have been issued at the suit of a 
subject. Bac. Execution, 365. 2 Roll. 
Abr. 156, 157. If the king's debt be 
prior on record, it binds the lands of the 
debtor into whose hands soever they 
come, because it is in the nature of an 
original charge upon the land itself, and 
therefore must subject every body that 
claims under it ; but if the lands were 
aliened in whole or in part, . as by 
granting a jointure before the debt was 
contracted, such alienee claims prior to 
the charge, and in that case the land is 
not subject. Bac. Execution, 366. 

As to debts not of record they bind 
the lands from the time they are entered 
into ; which is by force of the statute 
33 H. 8. C.39. S.50. which enacts 
« that all obligations and specialties 
** which shall be made for any cause 
** or causes touching or in any wise con- 
** coming the king's most royal ma- 



♦* jesty, or his heirs, or to his or their 
*^ use, coBunodity or behoof, shall be 
** made to his highness and his heirs, 
** kings, in his or their name or names 
** by the words, to the lord the kingf and 
<' to none other person or persons to his 
** use, and to be paid to his highness by 
** these words, to be paid to the etad 
** lord the king^ his heirst or eseecutorst 
** with aiiwii wiords used md accustom- 
** ed in common obligations, and that 
** all such obligaitions and specialties so 
^* to be made, shall be good and effectual 
** in the law to all purposes and intents, 
'* and shall be of the same nature, kind, 
*< quality, force and efiect, to all in- 
*' tents and purposes, as the writings 
'' obligatory taken and acknowledged 
'* according to the statute of the staple 
" at fVestminster:' And by sect. 53. 
** that all suits, process, judgments, 
" decrees and executions hereafter to 
'* be taken, pursued or given for the 
** king in any of the king's courts 
^' mentioned in that act, of or upon 
*' any of the obligations shall be of the 
** same or like strength, force, efiect 
« and intent in the law to all purposes, 
«< only against all and all manner of 
'* such person or persons as have been- 
" bound in such obligations or special- 



[A] Since the writing of the above 
note, extents in aid have been greatly 
restrained by stat. 57 Geo. 3. c. 1 17. 
and by rule of the court of exchequer, 
dated 22d June 1822, as follows: 
'*' Upon the motion of Mr. Attorney 
General^ It is ordered, that from hence- 
forth no fiat for an extent in aid shall 
be granted unless the party applying 
for the same or some person or persons 



on his behalf shall make affidavit that 
unless the process of extent for the debt 
due to him from his debtor be forthwith 
issued, the debt due to the crown from 
the party applying will be in danger of 
being lost to the crown.'* 

On the subject of extents in general, 
upon which the law is by no means 
settled, see Tidd's Practic^ chap. 40. 
and see West on Extents^ passim. 
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day, before our lord the king, comes as well the said Sir 
WiUiam UnderhtU^ in his proper person, as the said Walter ^ 
by his attorney aforesaid. And the said Walter (as before) 
defends the wrong and injury, when, &c. and says, that Plea. 



Ujn>ER- 

HILL V. 

Devereux. 



" ties, as well spiritual as temporal, 
** and against their heirs, successors, 
*' executors and administrators, and 
'< every of them, and against none 
** other, as writings obligatory, taken 
** and acknowledged according to the 
<* statute of the staple at Westminster 
** at any time before the making of 
** that act had been used to be taken, 
*^ exercised, and executed against any 
** lay person or persons. " And by 
sect. 74. *' if any suit be commenced, 
** or taken, or any process be awarded 
<* for the king, for the recovery of any 
<< of his debts, then the same suit or 
** process shall be preferred before the 
** suit of any person or persons. And 
*< that the king, his heirs and sue- 
** cessors, shall have first execution 
" against any defendant or defendants 
** of and for his said debts before any 
** other person or persons, so always that 
** the king's suit be taken and commenced 
** or process amardedjbr the said debt at 
«« the king's suitf be/ore judgment givenjbr 
** the said other person or persons." This 
statute is held to abridge the old prero- 
gative, and to be introductive of a new 
law ; for the words so always that the 
king's suits, &c. make a condition pre- 
cedent and a limitation. Therefore a 
judgment and execution executed by 
eiegitf before any suit or process com- 
menced by the king, shall be preferred 
to the extent of the king, issuing on a 
bond debt bearing date before the sub- 
ject's judgment, and assigned to the 



king before the subject's execution. 
Hard. 23. Attorney-General y. Andrew. 
In the Kingy. Cotton^ Park. Rep. 112., 
it was holden that an immediate extent 
against the king's debtor tested q/ler a 
distress for rent justly due to the land- 
lord and notice to the tenant* being 
the king's debtor, and after appraise- 
ment of the goods and chattels, but 
be/bre sale, shall prevail against the dis- 
tress. And it was further said, that 
goods taken in execution, and remaining 
unsold^ are liable to seisure upon an ex- 
tent tested after the seisure. However, in 
the case of Uppom v. Sumner^ 2 Black. 
Rep. 1251. 1294. it was holden, that 
an extent came too late after the de- 
fendant's goods were seised in execution 
on a judgment at the suit of a subject* 
but before sale. And in Rorke v. Day^ 
relly 4 Term Rep. 402. the same point 
was determined. But in the case of 
The Kingy. Pickman, which was argued 
in the Exdiequer in Michaelmas term 
1805, by Perchal Attorney-General 
for the crown, and Williams Serjeant 
for the defendant, after full consider- 
tion of all the authorities, the court 
decided that goods seised under an exe- 
cution on a judgment at the suit of a 
subject are before sale, liable to be taken 
by virtue of an extent, tested after 
the delivery ofthejierijacias to the she- 
riff. And they overruled the cases of 
Uppom V. Sumner, and Rorke v. Day* 
relL [f] A baron's fiat is the true com- 
mencement of the king's suit. 



[f] See this case of The King v. 
Pickman fully reported by the name of 
The King v. Wells ^ Attnutt, 16 East, 
278. in note. The point was again dis- 



cussed at great length in three argu- 
ments in 16 East, 254., Thurston v. 
MUIs, which case however went off 
upon another ground, namely, that at all 
Q 4 



^0f Underbill versus Devel'eux. 

Under- the tenements aforesaid, with the appurtenances, so as afore- 
HILL u. gjj j delivered to the said Walter^ ought not to be re-ddivered 
to the said Sir WiUiamj because he says, that for a loag 
time after the delivery of the tenements aforesaid, with Uie 
appurtenances, in execution for the damages aforesaid, to wit, 
for two years after the delivery of the said tenements in exe- 
cution for the damages aforesaid, the said Sir William of his 
own wrong, held the said Walter out of the possession of the 
said tenements with the appurtenances, and he the said Sir 
William^ during all that time, took, had, and received the 
rents, issues, and profits thereof to his own use. And this he 
is ready to verify. Wherefore he prays judgment, if the said 
tenements before delivered to the said Walter^ ought to be re- 
Dcmunrer. delivered to the said Sir William^ &c. 

And the said Sir William Underkill says, that he, by any 
thing by the said Walter Deoereux above in pleading alleged, 
[ 71 ] ought not to be prevented or delayed fix>m having a re-> 
delivery of the said tenements; because he says, that the 
said plea, and the matter in the same contained, are not suffi- 
cient in law to bar him the said Sir William Underkill fix>m 
having a re-delivery of the said tenements to which he the 
said Sir William UnderhiU has no necessity, nor is he bound 
by the law of the land in any manner to answer. And this 
he is ready to verify. Wherefore for want of a sufficient 
plea in this behalf, he the said Sir William prays judgment, 
and that the said tenements may be re-delivered to the said 
Sir WiUiam Underkill. 
«foindcr. ^nd the said Walter Devereux says, that the plea aforesaid 

by him the said Walter Devereuxj in manner and form afore- 
said pleaded, and the matter in the same contained, are good 
and sufficient in law Uy bar the said Sir WiUiam Underkill 
from having a re-delivery of the said tenements ; which said 
plea and the matter in the same contained, he the said Walter 



events the plaintiff cannot maintain an and part on the following Monday and 

action for monei/ had and received to kis received the money from the purchasers 

ute against the sheriff, who sells under before the delivery to him of an extent 

the extefit and pays the proceeds to the tested on the Monday, the court of C. B. 

crown. The court of exchequer after- held that an action for money had and 

wards adhered to The King v. Wells Sf received would lie against him at the 

Allnutty dubitante Wood B. in 6 Price, suit of the plaintiff in thejieri/acias. 

114. The King v. Sloper Sf AUen. But 1 Brod. & Bing. S70. Stnain v. Morland. 

where the sheriff sold part of the goods 3 B. Moore, YiO. S. C. 
seised under Ajierijacias on a Saturday 
18 
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Bevereux is ready to verify and prove, as the court, &c. And Undek- 

because the said Sir WiUiam does not answer the said plea, ^^^^ *'• 

nor has hitherto in anywise denied the same, he the said v j 

Walter^ as before, prays judgment if the said tenements 

ought to be re-delivered to the sud Sir WiUiam UnderhiU^ 

&c But because the court of our said lord the king now Coiitinuanc«. 

here is not yet advised what judgment to give of and upon 

the premises, a day thereof is given to the parties aforesaid, 

before our lord the king at Westminster^ until Fnday next after 

the morrow of the Holy Trinity^ to hear their judgment of 

and upon the premises, for that the court of our said lord 

the king now here is thereof not yet, &c. 



Cose 10. 
Underhill versus Devereux. 
Pasch. 21st of King Charles the 2d. Roll. 558. 

QCIRE Facias{^) by Underhill knight, agoinst Devereux, that f^ Sie^^^: 
whereas the defendant had recovered against the plaintiff self hold out the 
in this court 15582. for damages and costs in an action of ^^]^^^ 
assault and battery, and afterwards, to wit, on the 30th day meats extended, 
of Mcn/9 in the 14th year of the reign of the now king, the SegHMy^w 
defendant had sued out an elegit upon the said recovery, over, but if a 
returnable on Thursday next after three weeks of St. Michaelj ©utX teMnt 
whereby the sheriff of Warwickshire^ on the ISth of October in ^i *^**^,^ 
the 14th year aforesaid, had delivered to the defendant over; but is pnt 
divers lands and tenements for a moiety, at a certain yearly ^j^j?^^^^ 
value, as by the record appears ; and although the defendant the stranger. 

(4) A scire facias b a judicial writ, Cro. Eliz. 177. Hirdy* Burst&me. 2Ld. 

founded on some matter of record, as Raym. 1048. Treviban v. Laxurence; 

a recognizance either at common law or for although any one may pray a scire 

by statute, judgment, letters patent, facias for the plaintiff, yet judgment 

and the like, to enforce the execution upon it can only be prayed for by attor- 

of them, or to vacate and set them ney, and consequently, if no warrant of 

aside* And, as the defendant may plead attorney be entered on the record, it is 

thereto, it is, as we have already shewn, error ; 2 Ld. Raym. 1252. Atxvood v. 

considered in law as an action, and in Burr. S.C. 1 Salk.89. 2 Salk. 603.; and 

the nature of a new original. Skin. 682. because it is a new action, there is no ne- 

Woodyeer v. Gresham. S. C. Comb. 455* cessity for an order to change the attor- 

See ante, p. 6. note (1), Jeffresan v. ney in the former suit. 7 Term Rep. 

Morton. Therefore to authorise the SS7. Bachelor y. Ellis. So where a judg- 

plaintiiTs attorney to sue out a scire ment was entered for securing the pay- 

facias, he must have a new warrant; ment of an annuity granted before the 
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Under- has levied 1489/. 165. out of die tenements aforesaid, as by 
HILL V. ihe extent aforesaid manifesdy appears, and he (the plaintiff) 
Deverbux, j^ ^^^y to pay all the residue of the said 1558/^ that is to 
say, 68/. 45. to the said WaUer (the defendant), yet the said 



statute 17 Geo. S. c.26*, which enacts, 
** that before any execution shall be sued 
« out or action brought, on any such 
<* judgment already entered, a memo- 
'' rial of the deed, bond, instrument, &c. 
^* shall be enrolled in chancery," vadrt 
Jbdasy issued afber the act to revive the 
judgment, was set aside, for want of such 
a memorial, because it was an action 
upon the judgment, and therefore within 
the statute. 1 Term Rep. 267, 268. Fen- 
ner v. Exfans. It has however been ad- 
judged that a writ of error does not lie 
into the exchequer chamber on a judg- 
ment given in the king's bench on a scire 
Jadas, but only into parliament ; the sta- 
tute 27 Eliz. c. 8. s« 2. which gives the 
writ of error into the exchequer cham- 
ber, mentioning only actions of debt, 
detinue, covenant, account, actions upon 
the case, efectione JimuB^ or trespass. 
Cro. Car. 286. NeoUl v. South. Ibid. 
300. Lancaster v. Keykigh. Ibid. 464. 
Anon. 1 Roll. Rep. 264. Haroeyw. JVil- 
Hams. 1 Vent. 38. Wingate v. Stanton. 
1 Salk. 263. Hartop v. Holt. S.C. 1 Ld. 
Raym. 97- post, 101 c. 

However Asdrejacias upon tijiidgmeni 
is to some purposes only a continuation 
of the former suit, although upon a re- 
cognizance it is always an original pro- 
ceeding ; as where the defendant's attor- 
ney, after the plaintiff had obtained an 
interlocutory judgment and executed a 
writ of inquiry, agreed that no writ of 
error should be brought, and the defen- 
dant dying before the return of the writ, 
a scire f ados issued against his executors 
to recover the damages against them, 
upon which they brought a writ of error ; 



the court held that, inasmuch as the 
sdre facias was in this case not a new ac- 
tion, but only a continuation of the old 
one, and brought merely to revive the 
former judgment, the executors were 
bound by the agreement of the testator's 
attorney; and as the testator himself, if 
he had lived, could not have brought a 
writ of error, neither could his execu- 
tors ; therefore the court ordered the 
testator's attorney to nonpros the writ 
of error. 1 Term Rep. 388. Wright y. 
Nutt. W 

So if a bill of exceptions be sealed by 
a judge, and he dies, a sdre Jadas lies 
against his executors or administrators 
to certify it* 2 Inst. 438. And if a 
sheriff return that he has levied the debt 
under Si^fierijadas^ and has the money 
ready, but retains it in his hands, a sdre 
Jadas lies against him to have execution 
of it. Hutt. 32. Smith v. Lioesey. So 
if the sheriff return that he seised goods 
under a Jieri Jadas to a certain value, 
and sold part of them, but the rest re- 
mained unsold for want of buyers, and 
were afterwards rescued, a sdre Jadas 
lies against him to have execution to the 
vahole value returned ; for as the return of 
the rescue is not a good one in law, and 
the sheriff has admitted that he seised 
goods to that value, he is answerable to 
the plaintiff to the whole amount of it. 
Cro. Jac.514. % v. Finch. Post, 343. 
Mildmay v. Smith. But if the sheriff had 
only returned, that the goods remained 
in his hands for want of buyers, a sdre 
Jadas would not lie, but either a vendi' 
tioni exponas, if the sheriff be still in 
office, or a distringas nuper vicecomitem 



Ik} 8 Taunt. 484. Badddey v. Shaftoi ace. 
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defendant has hiliierto altogether refused to receive die ^aid Undbr-^ 
682.4s. as from the infonnation» &c., therefore jou make jJ^^^^ ^* 
known to the said defendant to shew wherefofe he ought not 
to reodve the said 68iL 45«, the residue of the said damages 



"^ he be out of office. Ibid. So if the 
sheriff return an dai^pnit to a writ of 
reiomo habmido in replevin either by 
plaint or writ, and removed into K. B. 
or C. B.} a scirefadoi lies en the judg- 
ment of retamo habendo against the 
pledges^ to shew cause why their goods 
to the value of the goods replevied and 
delivered to the plaintiff should not be 
delivered to the defendant. 8 Mod. 56. 
Dorrington v. Edwin. S. C. Comber. 1. 
Skinn. 244. 2 Show. 421. 485. S. P. 
Fort. 880. Mulso v. Shere. See the form 
of the icirejaciasf Rast. £nt. 569. b. 
Thes. Brev. 274, 275. See also 1 Saund. 
195 a. b. note (8). 

The best way perhaps to explain the 
nature otsacire^fiiciaSfWail be to consider 
ity 1 . when it is brought upon a recogoi* 
aance acknowledged to secure the pay- 
ment of a debt, or to do some other act ; 
2. upon a recognizance entered into by 
bail ; 8. upon a judgment ; and 4. upon 
letters patent. And first as to a recog- 
nizance to secure the payment of a debt ; 
it is to be observed, that a recognizance 
is an obligation acknowledged either be- 
fore some court of record, or before any 
one of the judges of Wedmimter Hattin 
term, or out of term, and in any part of 
EnglaTidf or before the lord chancellor 
or keeper, or by the custom of the city 
of London, before the mayor and alder- 
men, or the mayor singly, or before spe- 
cial commissioners appointedby theking, 
and afterwards entered of record : for it 
is not aperfect record until it be enroll- 
ed in some court of record. Bac. Abr. 
ExecutiQn,8dO. 8eeJ^freionv»MorioHf 
ante» 8. s. note (5.) If the conusee or 
conusor, die within a year after the ac- 
knowledgment of a recognizance, it is 
necessary to sue out a scire Jacias in or- 



der to have execution upon it. 2 Inst. 
471.895. So if the conusee did not 
take out execution within a year after 
the day of payment assigned in the re- 
cognizance, he was obliged at common 
law to commence an action of debt upon 
the recognizance, for the law presumed 
the debt was paid ; see ante, 6, Jeffreson 
V. Morton, note (1) ; but now by the 
statute Westminster 2. (18 Edw. 1.) 
St. 1. C.45. the conusee may sue out a 
scire Jaciast to revive the recognizance 
and put it in execution, if the conusor 
cannot stay it by pleading such matters 
as the law judges Sufficient for that end. 
2 Inst. 469. F.N.B.595, 596, 597. 
7th edit. Statutes-merchant, and re- 
cognizances in the nature of a statute- 
staple, seem to have an advantage over 
recognizances at common law in this 
respect ; for it is holden that the conu- 
sees of those statutes may sue out exe- 
cution at any time without a scire facias ; 
or if the conusee die, his executor may 
sue out execution without a sdrejacias; 
so if the conusor be returned dead by the 
sheriff, execution it seems may either be 
ti&en out against his lands without a 
scire facias against his heir, or the conu- 
see may sue it out against the heir and 
terre-tenants at his election. 2 Inst. 471. 
895. Bro. Statute-merchant, 16. 48.50. 
Bac. Abr. Execution, 885. Scire facias, 
418. 

So if a man acknowledge a recogni- 
zance at common law to be paid at a day 
withm a year after, the conusee may have 
execution by ferifadas or elegU within 
a year after the day of payment with- 
out a scire facias, though the year be 
past from the date of the recogni- 
zance. 1 Roll. Abr. 899. (O.) pi. 2. 
2 Inst. 471. 
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Underbill versm Devereux. 

from the said plaintiff, in full satis&ction and disdiarge of 
the said damages in form aforesaid recovered by the said 
defendant a^inst the said plainti£^ and why be ought not 
to be satisfied with the said 68/. 45., and the tenements, here- 



If two persons acknowledge a recog- 
nizance jointly and severally) the conu- 
see may sue out several writs ofscire^a' 
etas against the conusors. 2 Inst. 395. 
And if the sum be made payable by the 
recognizance at three several days, the 
conusee, after the first day of payment 
is elapsed, may have execution for the 
sum then due immediately, and for the 
other sums as they respectively become 
due, without waiting for the (ast day of 
payment ; and this holds as well on re- 
cognizances at common law, as by sta- 
tute ; of which the reason seenas to be 
because they arejn the nature of three 
several judgments. Co. Litt. 292. b. 
2Inst.S95. 

2. We will in the second place consider 
the recognizance which is entered iatoby 
bail ; and that is either in an action, or 
upon a writ of error ; and first, as to the 
recognizance by bail in an action. If 
the action is in the common pleas, the 
recognizance is taken in a penalty or 
sum certain, bemg double the amount 
of the sum sworn to, and contains a con- 
dition, that if the defendant be condemn- 
ed in the action, he shall pay the con- 
demnation money, or render himself a 
prisoner to the Fleets or the bail will pay 
the money for him. Formerly the bail 
might enter into the recognizance joint- 
ly with the defendant, who was bound in 
double the amount of the sum sworn to, 
and the bail in the single sum ; but now 
by a rule of that court, the defendant is 
not permitted to enter into the recogni- 



zance at all, but each of the bail must 
enter into a recognizance in double the 
sum sworn to. 1 Bos. & Pull. 530. 
But if the action is by bill, the recogni- 
zance of the bail is general, that if the 
defisndant shall be condemned in the ac- 
tion, he shall satisfy the costs and con- 
denmation money, or render himself to 
the custody of the marshal, or that the 
bail will satisfy them for him. Cro. Jac. 
645. Appesley v. I^. Cro. Car. 4*82. 
South V. Griffith. 2 Salk. 564. Shuttles. 
Wood. See the form of the recognizance 
in C. P. Sell. Prac. 139. and in K. B. 
Tidd'sPrac. Forms. 94.[/] But thecourt 
will not permit the plaintiff to levy, out 
of the penalty of the recognizance, equit- 
able costs, which he had been really 
put to, but were not included in the 
judgment. 2 Str. 826. Baldtoin v. 
Morgan. 

If the principal, after judgmentagainst 
him, does neither pay the condemnation 
money, nor surrender himself to prison, 
^scire/aciaslies against the bail. 2Lutw. 
1269. Sparks y. Cole. 1219. Baxter v. 
Peach f but it seems to be clearly settled, 
that no proceedings, either by scire Ja- 
ciaSy or action of debt, can be had against 
the bail upon their recognizance, before 
a capias ad satisfaciendum is taken out 
against the principal, and returned non 
est inventus ; for the bail are not bound 
to render the principal, until they know, 
by the plaintiff's suing out the writ of 
capias ad satisfaciendum ^ that he means 
to proceed against the person of the de- 



\l\ In the K. B. by original, the re- 
cognizance is tak,en in a sum certain, 
being double the sum sworn to, unless 
that sum exceed 1000/. and then in the 



sumsworn to, andlOOO/. beyond. I3East, 
62. ; the same rule is now adopted in 
C. B. 3 Taunt. 341. And in the exche- 
quer. Wightwick, 115. 



Hil. 21 & 22 Car. 11. Regis. 



71 d 



tofore delivered to the said defendant, ought not to be restored Undbr- 
to the said plaintiff, if, &c. And upon this writ the sheriff j.^^^^ *'• 
returned a scire fecij and the defendant appeared and pleaded t i 

in bar, that the plaintiff for a long time, to wit, for two 



fendant. Sir W. Jones, 29. Sparr&o) v. 
Sotvgate. Ibid. 138* Calf v. Dingley, 
Cro.Car.481. Sot/fA v. Gryffith. Sty. 281. 
Barcock v. Thompson. Ibid. 288. 32S. 
S. C. 2 Lutw. 1273. Sparks v. Cole. 
1 Ld. Rayra. 156. JVilmore v. Clerk. 
lOMod. ^en- IVeddall v.Jocar.[m'\ No 
attempt is in truth ever made to find out 
the principal in order to arrest him on 
the capias ad satisfaciendum^ but it is lefl 
at the sheriff's office merely to give the 
bail notice that the plaintiff intends to 
proceed against the defendant's person : 
and therefore it is the duty of the bail 
to search in the sherifTs office to know 
whether any capias ad satisfaciendum is 
left there. 3 Burr. 3360 . Hunt v. Coxe. [w] 
But if the capias ad satisfaciendum be 
regularly sued out and returned, it may 
be filed at any time, the filing being 
mere matter of form. 1 Lev. 225. Gee 
V. Fane. 3 Burr. 1360. Hunt v. Coxe. 
1 Black. Rep. 393. S.C. So that if 
the priocipal dies after the return of the 
capias ad satisfaciendum^ and before the 
return is filed^ the bail are fixed, and 



the court will not stay the filing of the 
return. 6 Term Rep. 284. Raxvlinson 
V. Gunston. 

So where the principal dies after the 
return of the capias ad satisfaciendum^ 
and before taking out a writ of scire 
facias against the bail, the writ may be 
sued out afterwards, and the court will 
not stay the proceedings. 2Str. 717. 
Barry v. Barry. S.C. 2 Ld. Raym.1452. 
Or if he dies between the return of the' 
capias ad satisfaciendum^ and the return 
of the second scire Jacias, the bail are 
liable. 1 Str. 511. Glyn v. Yates. 

So the bail are liable, though the 
plaintiif takes a cognovit from the prin- 
cipal, without giving any notice thereof 
to them. 5 Term Rep. 277. Hodgson 
V. Nugent, [o] But if the plaintiff de- 
clares against the defendant for a dif- 
ferent cause of action from that men- 
tioned in the writ, as where the writ is 
against the defendant as acceptor of a 
bill of exchange, and the declaration is 
in covenant, 2 H. Blac. 278. De la Cour 
V. Read ; or from that mentioned in the 



[m] And where a ca. «a. was returned 
Hon est inventus, and proceedings had 
against the bail, who rendered the de- 
fendant in time, and the defendant was 
afterwards bailed out again, it was held 
that the plaintiff could not proceed 
against the fresh bail without a fresh 
ca. sa. 1 B. & A. 212. Thackray v. 
Harris. The court at the same time 
intimated a doubt whether the defend- 
ant was entitled to be bailed the second 
time. 

[nl The sheriff's return of non est in- 
ventus is good, though the plaintfiffknew 
where to find the defendant. Tidd, 



1128. citing Siliitoe v. Wallace, MS. 
But if the defendant be already in cus- 
tody of the sheriff, he cannot return non 
est inventus^ Ibid, citing 1 N. R.251. 
Forsyth v. Marriott. 16 East, 2. Burks v. 
Maine. 2 M.& S.238. JVardy.Brumfit. 
[p] Unless by the cognovit time be 
given to the principal beyond that at 
which the plaintiff would have been 
entitled to judgment and execution, if 
he had proceeded to trial, in which 
case the bail are discharged. 4 Taunt. 
^66. Botosfieldr.Totoer. 5 Taunt. 319. 
Crq/i V. Johnson. J Marsh, 59. S. C. 
15 East, 617. Thomas v. Young. 
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years after the delivery of the said tenements in execution for 
the damages aforesaid, of his own wrong held the said de- 
J fendant out of the possession of the said tenement with the 
72 ] appurtenances, and the said plaintiff for the whole time 
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affidavit to hold to bail, as where the 
affidavit is for money had and received 
by three defendants and another who 
is dead, and the declaration is for 
money had and received by the three 
defendants only ; 6 Term Rep. 363. 
Spalding v. Mure ; or where the affi- 
davit is in auumpsUy and the plaintiff 
declares in trover. 7 Term Rep. 80. 
Tetherington v. GMing ; {jp} or where 
the plaintiff sues by original xorit in one 
county, and declares in a different 
county, 3 Lev. 235. Yates y. Plaintini 
in these cases the bail are discharged. 
So, where the cause is referred to arbi- 
tration, the bail are discharged, unless 
a verdict be taken for the plaintiff; and 
therefore in that case an inquiry should 
always be made whether there are bail 
to the action or not. Iq] 



The capias ad satisfaciendum against 
the principal should be directed to the 
sheriff of the county where the acUon 
was laid; and where the proceedings 
are by bill, there must be eight days, 
or if by original, 15 days, between Uie 
teste and return of the writ. 1 SaIk.G02. 
Ball V. Rtissd. S. C 2 Ld. Raym.l 177. 
there being a priviso in the statute 
13 Car. 2. St. 2. c.2. s.7. (which dis- 
penses with the necessity of having 
15 days between the teste and return 
of a writ of capias ad satisfaciendum) 
that the act shall not extend to a 
writ o^ capias ad satisfaciendum against 
the defendant in order to make bail 
liable. And in order to charge the 
bail it must lie 4 days exclusive in the 
sheriff's office. 2 Salk. 599. Anon, [r] 
and be made returnable, like the former 



[fit} So where the declaration con- 
tains causes of action in addition to 
those stated in the affidavit, the liability 
of the bail is confined to the latter. 
7 Taunt. 304. JVheelvoright v. Jutting. 

[^] The bail are also discharged, 
wherever the plaintiff gives time to or 
makes any composition with the defend- 
ant without their knowledge and con- 
currence. 7. Taunt. 53. WiUison v. Whi" 
taker. 2 Marsh, 383. S. C. 8 Taunt. 28. 
Thackeray v. Turner. 1 B. Moore, 457. 
S. C. But if the plaintiff in making his 
agreement with the defendant expressly 
reserves to himself a right to proceed 
at any time against the defendant, not- 
withstanding his having taken securities, 
the bail are not thereby discharged, 
7 Taunt. 126. M^hUl v. Gkndining, 
and see 5 Taunt. 614- Brichnood v. 
Anniss. The principle of these deci* 



sions is thus stated by Gibhs C. J., in 
7 Taunt. 126. " The courts of law have 
held, with respect to bail, that the bail 
are entitled to surrender the principal 
at any time, whenever the plaintiff him- 
self would not be precluded from pro- 
ceeding against him. If the creditor 
gives time to the principal, the creditor 
cannot during that time proceed against 
him ; neither during the same can the 
bail, who are therefore discharged." 
In what cases the bail will be relieved 
on the bankruptcy of the defendant. 
SeeTidd,Sll. 

[r] These must be the last four days 
exclusive of the day when it is lodged, 
and also of the return day. 13 £a8t,588. 
Cock V. Brockhurst ; and Sunday is not 
reckoned even where it is an interven-^ 
ing day. 1 B» & A. 528. HofUmrd v. 
Smith. 
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aforesaid took, received and had, the rents, issues and pro« 
fits thereof to his own use, and this, &c» wherefore, &c. upon 
which the plaintiff demurs in law. 

And Pcnm/s seijeant, for the plaindflv took an exception to 
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proceedings, on a day certain, or general 
return day. 

The recognizance being forfeited 
upon the return of non est inventus to 
the capias ad saHsfaeiendum^ the plain- 
tiff may proceed against the bail by 
scire facias^ or action of debt. The 
plaintiff is at liberty to bring either one 
action of debt against all the persons 
bound in the recognizance, or several 
actions against each of them ; but one 
scire Jacias is sufficient: because the 
recognizance upon which the scire Jk' 
das is founded, being joint and several, 
and the purport of it being to have ex- 
ecution according to the form and effect 
of the recognizance, it therefore follows 
that although the scire Jacias be joint, 
the execution may be several. 1 Lev. 
225, 226. Gee v. Fane. S. C. 1 Sid.3S9« 
Bac. Abr. Execution, 359. 

Before an action is commenced, or 
scire Jacias sued out, against the bail 
upon the recognizance, the bail- piece 
ought regularly to be filed, and an 
entry made of the recognizance on a 
roll, which shall be carried in and 
docketed. However, it is sufficient if 
it be done at any time before the bail 
are called upon to plead, for otherwise 
they may plead nul tid record ; and if 
the recognizance-roll be not carried in 
until afterwards, it seems they may 
withdraw their plea, and the plaintiff 
shall pay the costs of it. In the com- 
mon pleas, and also in the K. B. when 



the proceeding is by original, the fila- 
zer enters the recognizance and dockets 
it ; but when the proceeding is by bill, 
the recognizance is entered by the 
plaintiff's attorney after the declaration^ 
with a memorandum of the term it is 
of. See the form of entry in each case, 
Tidd's Pract. Forms, 99, 100, 101, 102. 
2 Sell. 45,46. 

The scire Jacias must issue out of the 
court in which the action was depend- 
ing ; see the forn) of it in the common 
pleas. 2 Rich. Prac. C.P. 404. 415. 
5th edit, and in the king's bench. Thes. . 
Brev. 229. Tidd's Pract. Forms, 894. 
S96. 398. There is a difference be- 
tween a recognizance, which is in the 
nature of a judgment and a bond : if a 
scire Jacias be brought against two per- 
sons only as bail, upon a recognizance 
acknowledged by them and the prin- 
cipal jointly and severally, it will be 
bad on demurrer, and the writ shall 
abate, because, being founded upon a 
record, the plaintiff ought to set forth 
the cause of the variance from the re- 
cord, as that the principal was dead. [«] 
But if an action be brought upon a 
joint and several bond against two only, 
where there are three or more obligors, 
the defendants ought to plead in abate- 
ment that it was made by them and 
others in full life not named in the writ ; 
for the court will not intend that the 
bond was sealed and delivered by all 
that are named in it ; [0 and therefore 



[(] This can no longer happen, as 
above mentioned, since the defendant 
does not now join in the recognizance : 
but it may happen where there are 
three or more bail : and the rule is the 
same in the case of other recognizances. 



2 Anst. 448. Rex v. Youngs where the 
same distinction respecting bonds was 
noticed; and 3 Anst. 811. Rexy.Chap- 
man. 

[I] Nor that all that are named in 
it ve alive. 1 Saund. 291 f. n. (f.) 
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Under- the plea, because the defendant says, that the plaintiff, for 
HILL t». t^Q yeaxs after the delivery of the tenements in execution, 
^^^ ' &c. held out the defendant, but does not say that the holding 
out was for two years next after the delivery, &c. as he 



the defendants cannot demur upon it, 
though it be entered in hac verba. 
All. 21. Blachvell v. Ashton. See 
1 Saund. 291. OibeU v. Vaughanf 
note (I). 

Although a recognizance of bail be 
taken actually by a judge of the K. B. 
at his chambers in Serjeante' Inn, yet 
the course of the K. B. is to enter it at 
taken in court, the recognizance not 
being obligatory in that court by the 
caption, but by its being entered of re- 
cord ; therefore in the K. B. a scire- 
facias or action of debt, must be 
brought in Middiesex where the record 
is, and not elsewhere ; [u ] but in the 
C. B. the recognizance is a record im- 
mediately upon the caption by a judge 
of the C. B. at his chambers, and binds 
the lands of the conusors before it is 
filed at Westminster ; and when filed it 
is a record in court, and Ascirejacias 
or debt lies upon it, either in Middlesex 
where it is filed, or in London, where it 
was taken, [v] And if the declaration in 
scire fadas, or debt, state that the re- 
cognizance was taken in the court qf 
C. B; and upon nut tiel record pleaded, 
the recognizance certified appear to 
have been taken by one of the judges 
of the C. B. at his chambers, and after- 
wards delivered by him into court to be 
enrolled, it is a fatal variance, and a 
failure of the record. 2 Salk. 56^. 
Shuttle V. Wood. S. C Ibid. 600. 659. 
6Mod.42.Hob.l95. HaUv.Winckfield. 
S.C. 1 Brownl.69. Sty.9. Andretv^s case. 
S. C. AH. 12. 2 Lutw. 1287. Redman v. 
Idle. 2 Black. Rep. 768. Kenny v. 
Thornton. And such variance cannot be 



amended after the defendant has pleaded 
nul tiel record, for there may be a re- 
cognizance that agrees with it. 1 Salk. 
52. Bucksom v. Hoskins. See the proper 
form of declaring in a sdre facias upon 
a recc^izance taken before a judge at 
chambers. Brownl. Rediv. 4S3. 

Next as to the recognizance by bail 
on a writ of error : by statute 3 Jac. 1. 
c. 8. the plaintiff in the writ of error 
must be bound, with two sufficient sure- 
ties, to the person for whom the judg- 
ment is given, by recognizance in double 
the sum adjudged to be recovered by 
the former judgment, to prosecute a 
writ of error with effect, and also to 
satisfy a|id pay, if the judgment be 
affirmed, all and singular the debts, 
damages and costs adjudged upon the 
former judgment, and all costs and 
damages to be awarded for the delaying 
of execution. Post, 101 i. See the form 
of the entry of recognizance of bail on 
error from the king's bench to the ex- 
chequer chamber. Tidd*s Pract. Forms, 
477* Therefore if the judgment be 
aiirmed, or the plaintiff do not prose- 
cute the writ, and in consequence 
thereof it be nonprossed or disconti- 
nued, the defendant in error may sue 
the bail upon their recognizance either 
by action of debt, or sdre facias, at his 
election. The writ of sdre facias is 
made out by the clerk of the errors, 
and on a recognizance taken in the K. B. 
the writ recites not only the recog- 
nizance, but the condition of it, and 
the affirmance of the judgment ; see the 
form of the writ, Tidd's Pract. Forms, 
400. ; but on a recognizance taken in 



[u] 5 East, 461. 
2 Smith, 14. S. C. 



Coxefcr v. Bnrke* 



[v] 2 B. 
Ilodson* 



Moore, 66. Htirtlfif v. 



Hil 21 & 22 Cmu Jll. Regifi. 



72 k 



fWight, for perhaps the holding out was after the purchase of 
Hhe plaifltiff''s writ, and then it is nothing to the purpose. 

Kdynge chief justice answered, that it appears by the plain- v, 
tifTs own shewing, tjbat all the monies were not levied 9t Jthe 
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the C. B., the mrfi facuu only states 
the recognizancey and the non-payment 
of the sum acknowledged to be due; 
see the form of the last mentioned writ, 
Tidd's Pract* Forms, 399. for in that 
court the condition of the recognizance 
in error is not incorporated, as it is iu 
a recognizance of bail on a capm ad 
retpondendutHtbut is subscribed by way 
of defeasance, so that the recognizance 
and condition are two distinct records^ 
Barnes, 95. MaUand v. Jenkintf SS9* 
Croue T. Porter* Besides which, if the 
eoodition were stated, it would also be 
necessary to state the affirmance of the 
judgment, which might occasion a dif- 
ficulty« if the bail should plead nui tid 
record of the judgment of affirmance, 
which remains in the king's benclu 
Tidd's Prac. K. B. 1022. 2d edit. 

In this case a render will not excuse 
the bail, th^efore there is no occasion 
to sue. out a capias. ad satiffaci^um in 
order :to proceed against them. The 
judre/acias again9t the bail in error must 
.be brought in the court where the re- 
cognizance was taken, unle08 it was 
ftaken in the common pleas, and then 
:the scire Jacw may be brought either 
ih^re, .or in |he king's bench to which 
the record is removed ; a cerHorari lying 
to remove the recognizance of 'bail in 
error to the king's bench, after the 
judgment is aQnned there. ^ Mod. 1(H. 
Barsdakv-Urett). lShow.S4S. Comb. 
199. S. C. The form of the scire facias 
when brought in the king's bench may 
be seen in Lill. Ent.S43. [tc] 

3. As to a scire Jacias upon a judg- 
ment ; and that is either by or against 



the same, or different parties. This 
writ is given by the statute of Westmin- 
ster 2. (13 Edw. 1.) c. 45. to the plain- 
tiff in a pensonal action to revive the 
judgment, where be has omitted .to sue 
out execution within a year after judg- 
ment obtained ; see ante, p. 6. J^greson 
V. Morton, note (1). It is now setded 
that a scire/acias lies on a judgment in 
ejectment, for the words of the statute 
above-mentioned are ^^vel alia gutB" 
" cumque irro^ntoa," which conqprehend 
aU judgments, and give the like remedy 
on ihem by scirejaciasy as the demand* 
ant had on a judgment in a real action 
at common law. 2 Salk. 600. Proctor 
V. Johnson. Bac. Abr. Execution, 362. 
The reason why the plaintiff is put to 
his sdre facias after the year, is, because 
where he lies by so long aft^ his judg- 
ment, it shall be presumed that the judg- 
ment is executed, or that the plaintiff 
has released the execution, and therefore 
the defendant is not to be disturbed 
.without being called upon, and having 
an opportunity of pleading that the 
Judgment is executed, or the release, or 
shewing other cause, if he can, why 
execution should.not issue against him. 
Ibid. The year must be computed from 
the day of signing judgment ; Barnes, 
197. Sywjmn v. Gray; and is to be 
reckoned by calendar months, and not 
by terms. 1 Str. 301. Winter v. Lights 
bound. 

But although the general rule be, that 
the plaintiff cannot take out execution 
after, the year without a sdre facias, yet 
the rule .must be understood with some 
qualification; for if the defendant 



[to] As to other points respecting bail in error. See post, 101. 
Vol. II. Pabt I. R 
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time the writ was purchased, and it also appears that the writ 
had been pending only a year ; therefore the holding- out was 
at least a year before the purchasing of the writ, and so there 
was no cause for the plaintiff to have restitution. 



brings a writ of error, and thereby bin- 
ders the plaintiff from taking out exe* 
cuticm within the year, and the plaintiff 
in error is nonsuited, or the writ of error 
abated or discontinued, or the judgment 
affirmed, the defendant in error may 
proceed to execution after the year with- 
out a scire facias; because the writ of 
error was t^ supersedeas to the Execution, 
and the defendant in error must wait 
until it be determined. 2 Inst. 47 1« 
5 Rep. 88. Gamon*s case. Cro. Eiiz. 
416. Goodtoin ▼. Grudge. 1 Roll. Abr. 
899. (N.) pi. 9. Carth. 237. Hotoard 
y.Pitt. 6 Mod. 288. Booth y. Booth. 
S. C. 1 Salk. S22. Lane, 20. Dennis 
V. Drake. Bac. Abr. Execution, S62. 
And if the year had expired before the 
writ of error was sued out, and the 
judgment is affirmed, or the plaintiff in 
error is nonsuited, or the writ of error 
is discontinued, the plaintiff may sue out 
execution without a scirejacias, for the 
writ of error revived the judgment. 
Cro. Jac. S64. Bellasis v. Hanford. 
S. C. 1 Roll. Rep. 104. 1 RoU. Abr. 
^99. (N.) pl.S, 4, 5. Lane,20. 1 Show. 
402,403. Hotvardy.Pitt. 

So if the plaintiff has judgment with 
a cesset execution or stay of execution for 
a year, he may after the year take out 
his execution yfxihowtti scire Jadas^ be- 
cause the delay is by consent of parties, 
and in favour of the defendant. 6 Mod. 
288. Booth v. Booth. S. C. 1 Salk. 322. 
Bac. Abr. Execution, 362. It was for- 
merly holden, that if the plaintiff had 



been tied up by injunctiom out of 
chancery for a year, he could not take out 
execution without a sdrefadas^ because 
courts of law do not take notice of 
chancery injunctions as they do of wriu 
of error, 6 Mod. 288. 1 Salk. 322. Bac. 
Abr. Execution, 363. lStr.801. Win- 
ter v. Lighthound ; but it has been since 
decided, that if the plaintiff has been pre- 
vented from suing out execution wiUi- 
in the year by the defendant's obtaining 
an injunction out of chancery, he may 
sue out execution afterwards without a 
scire facias. 2 Burr. 660. Michel v. Ckte. 
So where njieri facias^ or capias ad sa- 
tisfiiciendunh is token out within the 
year, and not executed, a new writ of 
execution may be sued out at any time 
afterward without tLsdre facias, provided 
the first writ be returned and filed, and 
continuances entered from the time of 
issuing it: see ante 68. continuation of 
note(l). And the continuances may be 
entered after the issuing of the second 
writ, unless a rule be made upon motion 
for the proceedings to remain in statu quo. 
Tidd's Prac. 1028. 2d edit, [jf] If the 
judgment be under seven years old, the 
plaintiff may sue out a scire facias as a 
matter of course without any rule, or 
motion ; if it be above seven years, but 
under ten, he cannot have a scire facias 
without a side-bar rule ; 2 Salk. 598. 
Hardisty v.Bamy; but if it be above ten 
years old, but under twenty, there must 
be a motion under counsel's hand, sup- 
ported by anliffidavit, that the judgment 



[j;] It was formerly held that an 
tlegit might be sued out after a year 
without any scire facias /but in a recent 
xase, the court of K. B. held that tlicre 



was no distinction between ekgits and 
other writs. Putland v. Putland. Tidd, 
1136. MS. 



HiK SI & 32 Car. II. Regis. 

Saunders, for the defendant, took an exoeption to the re* 
cord, because' the pkintiff in hb writ 'says, he was ready to 
pm^ the residue of the monqr not levied, but he has not 
brought any money into court to tender to the defendant as 
he ought, and the entry of it should have been after the 
return of the writ in this manner: << And thereupon the 
^ plaintiff brings here into court the said 68/. 45. ready to 
** be paid to the defendant, if he will receive the same,'' 
&c. but it not being so, the defendant will lose these monies 
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Qu. Whether it 
was tuffident 
for the plaintiff 
tonjUiathe 
was ready to pay 
the residue of 
the money, 
without tender- 
ing it in court ? 



18 unsatisfied : and if the judgment be 
of more than 20 years* standing, there 
must be a rule to shew cause on a 
similar affidavit. Tidd's Prac. 4(H. 
note(g), and 1031 . 2d edit.[y] The scire 
facias must be sued out of the same court 
where the judgment was given if the 
record remains there ; Com. Dig. 
Pleader (S L. 3.); or if it be removed, 
then out of the court where the record 
is. See the form of a scire Jacias upon 
a judgment after a year, Thes. Brev* 
224. Tidd's Prac. Forms, 418, 419, 
420, 421. This being a judicial writ, 
must pursue the nature of the judgment; 
therefore if a joint judgment be obtained 
against two, the scire facias must be 
against both. 2 Salk. 598. Panton v. 
HaU. S.C. Carth. 105. 

If the judgment of an inferior court 
is removed into the king's bench by 
certiorari^ or by writ of error, it must 
appear in the writ of scire facias upon 
such judgment, how it came into the 
king's bench ; for if it came in by cer- 
tiorarif the scire facias ought to shew the 
particular limits of the inferior juris- 
diction, and pray execution within those 



limits. But if the judgment be removed 
into the king's bench by writ of error 
and affirmed, the party may have exe- 
cution in any part of England^ for by 
the affirmance it is become the judgment 
of the king's bench. 1 Ld. Raym.216. 
Guliam v. Hardy. S. P. 1 Lev. 134. 
Herbert y. Alcocke. If, afler the judg- 
ment has been revived by scire facias^ 
the plaintiff do not take out execution 
within a year, or the defendant die be- 
fore execution, the plaintiff must sue 
out a new scire facias^ but may have it 
without motion, for the judgment was 
revived before. 2 Salk. 598. Hardisty 
V. Bamy. Tidd's Prac. 1034. 

In debt on bond conditioned for the 
payment of money by instalments, where 
the proceedings are stayed on payment 
of one or more of the instalments, judg- 
ment is entered as a security for the re- 
mainder with a suy of execution till 
they become due ; and in such case 
there seems to be no necessity for a scire 
facias^ if execution be taken out within 
a year after each default. 2 Str. 957* 
Darby v. WHkins. S. P. 2 Black. Rep. 
706. Marsen v. Touchet. [«] 



[y] See Tidd, 1138. 7th edi^ in 
which the time is said to have been al- 
tered to fifteen years. 

[z] In the case of Darby v. Wilkins^ 
the court proceeded upon the equity of 
the Stat. 4 Ann. c. 16. s. 13. ; but ^ now 
since it has been decided (6 East, 550. 
Willoughby v. Stoinion) that a bond 



conditioned for the pajnnent of money 
by instalments is within the stat. 8 & 
9 W. 3, no application under the stat* 
of Ann. will in such case be entertained 
by the court, but the plaintiff has his 
judgment under the stat. of William, 
and must have a scire facias to recover 
future instalments. The case o( Marsen 
R 2 
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which^ by the plaintiff's own shewing, were due to him fitidkoC 
levied, if judgment shidl be gi<iren for the plaintiff upon thia 
record; and for this feult of the plaintiff) in not taidering 
the money in couit, he said, die plmrtiff cannot have judg« 



Where judgment is entered in an ac- 
Woh of debt on boad^ or on any penal 
sum, for non-performance of covenants 
or agreements contained in any inden« 
ture, deed or writing, we have already 
observed (see 1 Saund.58. Gaimfordw* 
Griffith, note (1),) that by the statute 
8 & 9 W.S. c. 11. S.8. it remains as 
a security to answer such damages as 
shall or may be sustained by a further 
breach of any covenant contained in the 
same indenture, deed, or writing ; and 
the plaintiff may have a scire Jacias 
upon the judgment, suggesting other 
breaches of the said covenants or agree- 
inents. See the form of the scire Jaoiasp 
Jidd's Prac. Forms, 430. 

By statute 5 Geo. 2. c. SO. s. 9. it is 
enacted, ** that in case any commission 
«< ef bankruptcy shall issue against any 
<* person or persons who shall have been 
** discharged by virtue of that act, or 
** shall have compounded with liis, her, 
** or their creditors [a], or delivered to 
** them his, her or thek estate or effects, 
<' and been released by them, or been 
«< discharged by any act for the relief 



** of insolvent debtors, then and in either 
<< of those cases, the body and bodies 
** Only of such person and persons con* 
^ forming as therein mentioned shall be 
<< free from arrest and imprisonment 
** by virtue of that act ; but the future 
** estate and effectsof every such person 
** and persons shall remain liable to his, 
** her, or their creditors, as before the 
«< making ef that act, (the tools of trade, 
** the necessary household goods and 
** furniture, and necessary wearing ap- 
" parel of such bankrupt and his wife 
«' and children only excepted) unless 
<< the estate of such person or persons, 
** against whom such commission shall 
*^ be awarded, shall produce clear of all 
« charges, suflficient to pay every cre- 
*^ ditor under thesaid commission, fifteen 
*^ shillings in the pound for their respec- 
** tive debts." Although a prior com* 
mission has been superseded by consent, 
yet a second bankruptcy does not pro- 
tect future effects, unless fifteen shillings 
in the pound are paid under the second 
commission. Doug. 46. Thomion v*~ 
Dallas. [&] 



V. Toucket was not one of a bond for 
^yment of money by instalments, but 
fbr payment of a gross sum at a future 
day, and interest in the mean time ; as 
to which see ante, VoML p. 48. (note). 
And in such a case, where default had 
been made in payment of the interest, 
Ae principal not being due, the court 
would not stay proceedings on payment 
of the interest and costs ; but intimated 
that they would restrain the execuUon, 
if the plaintiff should levy more than was 
fit. 2 Taunt. 387. Tighe v. Crofter. 
1 B. Sc A. 214. Vansandau v. ' 

[a] Although some of the creditors 



do not come in undef the composition, 
1 M. & S. 182. Slaughter v. Cheyne ; 
unless the composition be limited to a 
particular class of creditors. 15 East, 
619. Norton v. Shakespeare. 

[&] It lies on the bankrupt pleading 
bis certificate where he comes within 
the provisions of this clause of the act, 
to prove aflBrmatively that his estate has 
produced sufficient to pay \5s, in tlie 
pound ; evidence that it probably will 
do so is not sufficient. 16 East, 225* 
Cwerly v. Motley. 3 Eqy. 19.5. Grt^ 
gory v. Merten. 
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igwnt if the (dea had been bad, (5) 9ut tbe court did not Undbh* 
pay much regard to this oljecticsi, but ibr the reason of the ^ ^'^^ ^* 
chief justice they held the plea good ; wherefore it was ad- i '^ 

judged for the defendant* 



If jodgment be obtained against a 
bankrupt before he has had his certifi- 
cate unider the second commission, it is 
a general one ; but if given afterwards it 
may be special against his future estate 
and effects with the exception of his 
tools of trade, necessary household 
goodsy &c« as mentiofied in the statute. 
The plaintiff cannot, on a general judg« 
men^sue out aipfCfs/ execution against 
tbe future effects of the bankrupt, for 
%he execution must follow the judg- 
ment, and be warranted by it ; 1 Term 
Rep. 80. Button v. Mardin / but must 
proceed by scire facias. That writ must 
state the judgment, aod the circum- 
stances which make the defendant's fu- 
ture estate and effects liable to satisfy 
it ; as that he was before a bankrupt, or 
had compounded with his creditors, &c. 
imd particularly it is necessary to aver, 
that the bankrupt's estate had not paid 
fifteen shillings in the pound under the 
second commission at the time of suing 
out the writ ef scire facias; for the 
words of the act, '' that the future 
** estate and effects of such person 
<' shall be liable to his creditors unless 
*' the estate shall produce sufficient to 
** pay fifteen shillings in the pound, &c." 
being in the enacting clause it has been 
holden, that the sdre facias must nega« 
tive that exception ; according to the 
distinction taken by Treby C. J. in 
Jones V. Axent 1 Ld. Raym. 120., who 
says, *^ the difference is, that where an 
^* exception is incorporated in the body 
*< of the clause, he who pleads the 
** clause, ought also to plead the ex- 
*' ception ; but when there is a clause 
*' for the benefit of the pleader, and 
^' afterwards follows a proviso which is 
" against him, he shall plead the clause. 



*^ and leave it to the advertary to shew 
" the proviso." 7 Term Rep. 27. GiU 
v. Scnoens. 1 Saund.2S8. (note). The 
scire facias must then state that the de- 
fendant has become seised or possessed 
of some estate or effects, and commands 
the sheriff that he make known to the 
defendant to appear in court at the re-, 
turn day, to shew cause why the plain- 
tiff should not have execution of the 
debt or damages, to be levied of the 
estate and effects, whereof the defend- 
ant has become seised or possessed, 
since the obtaining of his certificate, 
under the last commission, except hia 
tools, &c. Ibid. 

By the lords' act, 32 Geo. 2. c.28. 
s. 20.it is provided, that ** aotwithstand'* 
<< ing any discharge obtained by virtue 
*' of that act for the person of any such 
** prisoner, the judgment obtained 
** against every such prisoner shall con* 
** tinue and remain in force, and exe- 
*f cution may at any time be taken out 
<< thereon against the lands, tenements^ 
** rents or hereditaments, goods or 
*' chatties of any such prisoner, otheic 
<< than and except jtbe necessary wear- 
'< ing apparel and bedding for himself 
** and family, and the necessary tools for 
<< the use of his trade or occupation, not 
<< exceeding 10/. in value in the whole, 
** as if he had never been before arrest- 
<< ed, taken in execution and released 
** out of prison by virtue of that act." 
. In like manner, and for the same rea- 
son, it has been holden that no special 
execution can be taken out on a general 
judgment obtained against a defendant, 
before his discharge under an insolvent 
act, without first suing out a scire faeiast 
1 Term Rep. 80. Buxton v. Mardin ; ifi 
which case it was adjudged, that a war- 
R 3 
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NoUg There was no question aboat the matter of tanv 
namelj, that, if the party himself holds out the* tenant hy 
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V J elegit from the tenements extended, the tenant by elegit may 

hold over : but otherwise^ if a stranger holds out the tenant 



rant of attorney to confess a judgment 
having been given before an insolvent 
act was made, which the defendant was 
intitled to plead in discharge of his per- 
son^ &c. a general judgment signed un- 
der such warrant of attorney after the 
defendant's discharge did not warrant 
a special execution under the act^ for the 
execution must follow the judgment ; 
but the plaintiff must bring a scirejacias. 
And it has been determined, that the 
effecto acquired by an insolvent after 
his discharge under statute 34 Geo. S. 
C 69. are not protected by the 31st 
section of that statute, which exempts 
only the persons of such as are dis- 
charged under it from imprisonment for 
prior debU, but leaves the effects which 
they acquired after their discharge lia- 
ble to be taken in execution for a debt 
due before. 6 Term Rep. S66. Spakon 
^•Moorhause. [c] 

In the next place, let us consider the 
writ o1 scire Jacias on a judgment by or 
against different parties. 

We have already obs^ved (ante, 6. 
Jeffresan v. Morton^ note ( 1 ),) that the 
rule in this case is, that where a new 
person, who was not a party to a judg- 
ment, derives a benefit by, or becomes 
chargeable to the execution of it, there 
must be a scire Jadas to make him a 
party to the judgment, 1 Ld. Raym. 
245. Penoyer v. Brace. S.C. 1 Salk. 



319, 320. 2 Ld. Raym. 768. Queen v. 
Ford. 2 Inst. 471. On this rule are 
founded the cases of survivorship, mar* 
riage, bankruptcy and death ; and first 
of survivorship. 

At the common law in all actions, 
where there are two or more plainttffi» 
or demandants, the death of one of 
them pending the suit, that is, before 
final judgment, is an abatement of the 
action, though the property survives to 
the other, except in a few cases, such 
as in a qaare impedit by two, where out 
of necessity the death of one does not 
abate the suit, for the six months may 
pass, or a lapse incur, before the sur- 
vivor can bring another action, and 
therefore, if the writ abates, the actioor 
will fail ; or in an auditd quereld by 
two, for it is only in discharge ; or in 
debt by two executors, where one was 
summoned and severed, and dies, the 
writ does not abate. 10 Rep. 134. Read 
and Readman*% case. Cro. Jac. 19. 
Leigh v. BrotDit. 2 Lev. 82. Dacres v. 
Dunkitt. S. C. 1 Vent. 235. Sir T. 
Raym. 463. Wedgemood v. Baily* 
3 Mod. 249. C<q^/ V. Saltonsal; and the 
case of Spring v. Barrett^ 2 Buls. 262., 
to the contrary, was denied in Sir T. 
Raym. 463. So where there are two 
or more tenants, or defendants, the 
death of one of them, pending the ac- 
tion, abates the suit. Bro. Brief. 295^ 



[c] By the last Insolvent Debtors* 
Act, which is in force until 1825, the 
defendant may plead his discharge in 
bar of any action for a debt due before, 
and the only mode of proceeding 
against his future effects is by applica- 
tion to the Insolvent Debtors' Court 



established under that act, to whom 
power b given to cause a judgment 
against the prisoner to be entered up 
in any of the superior courts at fVest' 
minster^ and to order execution to be 
taken out at their discretion. See 
1 Geo. 4. c. 119. 
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by d^U: for there the tenant by el^ shall not hold over Under- 

against the reversioner, but is put to his action of trespass ^ ^''•^ ^' 

agamst the stranger, as fully appears in Sir Andrew Cor- l '■ 

befs * case. (6) ^4 Rep. 8» b. 



Cro. Car. 574, 583, 589. The King v. 
Dryden^. 1 Show. 56. Dow v. Martin. 
1 Leon. 44. Knight's case. Plow. 186. b. 
Woodward v. Lord Darcey. Sir T. 
Raym. 131. Worral v. Brand. S. C. 
1 Lev. 165. 1 Sid. 259. But the 
actioQ does not abate by the death 
o^ one of the tenants, or defendants, 
when the other has the whole by sur- 
vivorship. Cro. Car. 574«. The King y. 
Dryden. Hard. 113. Youngy. Woolaston. 
Nor where the action is founded on a 
iortf as in trespass, ejectment, trover, 
conspiracy, and the like, against two, 
and one dies, though Uiey are charged 
jointly. Bro. Brief. 80. Yelv. 209. 
Spencer V. Rutland. 2 Lev.. 82. Sir T. 
Raym. 131.463. Cro. EUz. 145. Hf// 
V. Tempest. Cro. Jac. 19. Moor, 469. 
Griffin v. Lavorence. Cro. Jac. 356. 
Bigjiey v^ Lee. Hard. 161. Harris v. 
Phillips. Cro. Eliz. 625. Bennison v. 
Watson. But even where the action is 
founded on a/or^, as in trespass, if one 
of the defendants was dead at the time 
of the commencement of the suit, the 
writ shall abate, because it was always 
false. Bro. Brief. 175. Hard. 114. 
Young V, Woolaston. But now by sta- 
tute 8 & 9 W. 3. c. 11. s. 7. it is 
enacted, '< that if there be two or more 
** plaintifl& or defendants, and one or 
** more of them should die, if the cause 
** of such action shall survive to the sur- 
** viving plaintiff or plaintiffs, or against 
<* the surviving defendant or defend- 
** ants, the writ or action shall not be 
** thereby abated; but such death being- 
** suggested upon the record, the ac- 
** tion shall proceed at the' suit of the 
'' surviving plaintiff or plaintiffs against 
** the surviving defendant or defend- 
^* ants." In this case, if the death hap- 



pen before issue joined, it should be sug- 
gested in making up the issue, but 
otherwise it is not necessary to suggest 
it till the plea roll is made up. 1 Burr. 
362. Far v. Denn. And where one of 
two plaintifis died before interlocutory 
judgment, but the suit went on to exe- 
cution in the name of both, the plain- 
tiff was permitted, even after a motion 
to set aside the proceedings for this 
irregularity, to suggest the death of the 
other on the roll, and to amend the 
capias ad satisfadendum, without paying, 
costs,' 5 Term Rep. 577* Nevmham v. 
Law. But as no new person is intro- 
duced, there is no occasion in these 
cases to revive the judgment. Tidd's 
Prac. 1047. 

If one of several defendants dies after 
judgment, and before execution, it 
was formerly holden, that a scire Jacias 
must be brought against the personal 
representative of the deceased. Yelv. 
206. Spencer y. Rutland. But this case 
is denied to be law by Lord Holt,. 
Comb. 441. Pennoyer v. Brace* After- 
wards it was determined that, where it 
is necessary to revive the j^udgment, 
before the plaintiff can take out execu- 
tion, a scire facias would lie against tlie 
survivor alone, reciting the death, and. 
that he could not plead that the heir of 
the deceased had assets by descent, and 
pray judgment if he ought to be charged 
alone ; for at common law the charge 
upon the judgment being personal sur- 
vives ; (see ante, 50. the case of Norton 
and Harvey, cited in Trethetvy v. Ack' 
land,) And the statute of Westminster 2. 
which gives an elegit, does not take 
away the privilege of the plaintiff, but 
be may still have execution at the 
common law, if he pleases : but if he 
R 4 
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thoQldi after the allowance of this writ, 
and revital of the Judgment, take oUt 
an elegit to charge the land, the party 
may have remedy by suggestion, or else 
by auditd querela^ or perhaps upon mo- 
tion. Sir T. ftaym. 26. Edsar v. Smart. 
S. C- 1 Lev, 30. and S. C- cited Carth. 
106. Panton v. Hall. 3 Bac- Abr. 698. 
4 Bac. Abr. 4-19; see ante, 51. note (4.J. 
But it Seems clear that where there are 
two or more plaintiffs or defendants in 
a personal action, and on^ or more of 
them die after judgment, execution by 
fi: fa: or ca : sd .• may be had within 
the year for or against the survivors 
without a scire facias. Moor, S67. 
/mwi's case. 1 Ld. itaym. 244?. Pe- 
noyer y. Brace. S. C. 1 Salk. 319. 
Carth. 404. Comb. 441. 5 Mod. 338. 
1 Show. 402. Hmard v. PiH. 7 Mod. 
68. Withers v. Harris. S. P. But the 
execution must agree with the judg- 
ment, and therefore the execution must 
be sued out in the joint names of all the 
plaintiffi, or defendants, otherwise it 
will not be warranted by the judgment, 
1 Ld. Raym. 244. Pennoyer v. Brace. 
S. C. 1 Salk. 319. Although the exe- 
cution on a joint judgment must be 
joint, yet it may be levied upon one only, 
and he may have contribution against 
the others. 5 Term Rep. 556* Merries 
v.Jamieson. Bro. Execution, 10. 

Next of niarriage. If a feme sole 
obtain judgment, or if a judgment be 
recovered against her, and she marry 
before execution^ a scire facias must 
be brought by or against husband and 
wife, in order to execute the judgment. 
See the form of the scire facias by hus- 
band and wife, Tidd's Pract. Forms, 



499. 2 Rich. Prac. C.P. 4Q2. Tbenl 
Brev.256. 265. Clift.681.; and agaiosC 
husband and wife. Tidd's Pract. Forms, 
440. Thes. Brev. 247.251. It is not 
necessary to lay a venue where the 
marriage was solemnized^ it being a 
matter of surmise, to which no venue itf 
necessary. 2 Str. 775. Blake v. Dode- 
mead. S. C 2 Ld. Raym. 1504. If a( 
Verdict be found on a plea of coverture 
for the wife, who has been sued as 8 
feme sole, it has been determined, that 
it is irregular to sue out executioti for 
the costs, in the name of husband and 
wife, without a scire facias; but the 
Wife may take out execution in her owa 
name, because the plaintiff, having de^ 
clared against her as sole, is concluded 
from denying it* Dough 637. Wortley 
V. Rayner. [d] 

If husband and wife obtain judgment 
for a debt due to the wife before mar-^ 
riage, and the wife die before execu^ 
tion, tlie husband alone may have a 
scire facias without taking out adminis-' 
tration*; or may, it seems sae Out exeou-' 
tion in the name of himself and wife 
without a scire facias, for the nature of 
the debt is altered by the judgment, 
and it is become a debt due to the 
husband. Cro.EUz. 844. Butler v. Delt. 
1 Sid. 337. Eyres v. Cot»ard. 1 Mod. 
179. Miles'Bcase. Cro.Car.208. Bea*- 
mond V. Long. 3 Mod. 189. Obrian v. 
Ram. 4 Bac. Abr. 420. If judgment be 
recovered by a feme sole, and she 
marry, and then the husband md wifb" 
sue out a scire facias upon the judg- 
ment, and have an award of execution, 
and afterwards the wife die, the hus- 
bflEnd alone may have a scire Jhdas U> 



[cT] If interlocutory judgment be ob- 
tained against Sifeme sole on a contract, 
and she marry before final judgment, 
the plaintiff may proceed to final judg- 
ment and execution against the wife 
without a scire facias. 4 East, S21r 



Cooper V. Htaichin* So in ejectment 
against B.feme sole who marries before 
verdict, the plaintiff may proceed ta 
judgment and issue an habere faciash 
possessionem, without a scire facias^ 
3 M. & S. 557. Doe v. Btttchir. 
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execute the jadgment. 1 Salk. 119. 
Woodyer ▼. Gteshani. S.C.SkiD. 642. 
Comb. 455. Carth.415. 

And in like mantaer if a scire Jaeiaa 
Is brought against husband and wife 
upon a judgment recovered against her 
when sole, and execution is awarded 
thereon against both; and afterwards 
the wife dies, a scire facias maybe sued 
out against the husband after her death 
to have execution of the judgment 
against him. S Mod. 186. 06rianr. 
Ram. S.C.Carth.40.Comb.l03. S.C. 
Cited Comb. 455. 1 Salk.116. Skin. 683. 
4 Bac. Abr. 420. But if husband and 
wife recover judgment for a debt due 
to the wife as executrix, and the wife 
die, the husband shfill not have a scire 
Jacias upon the judgment, but the suc- 
ceeding executor or administrator. Cro. 
Car. 208. 287. Beamond v. Long. Sir 
W.Jones, 248. S.C. 

So if a man obtain interlocutory judg- 
ment and become a bankrupt before 
final judgment, his assignees may pro- 
ceed to final judgment in his name, and 
then sue out a scire Jacias iii their own 
name to have execution. 2 Wils. 872. 
Hemt V. ManiM. [^] So if a man Re- 
cover final judgment, upon which the 
defendant brings a writ of error, and 
the plaintiff become a bankrupt pending 
the writ of error, his assignees ought 
to proceed to an affirmance of the judg- 
ment in the bankrupt's name, and then 
sue out a scire facias in their own 
names upon the judgment to have exe- 
cutioki. 1 Term Rep. 468. Kretchman 
v. Beyer. 2 T*rm Rep. 45. Win^r v. 
Kretchman. 1 Mod. 93. MwAew%M9r- 
ris. 1 Vent. 198. S. C. 2 Wils. 372. 378. 
Hemit v. Manidl. However, where the 
plaintiff became a bankrupt between 



interlocutory and final judgment, and 
took out execution in his own name, 
though regularly the assignees ought 
to have brought a scire facias on the 
final judgment, and have sued out exe- 
cution in their own names, yet the 
court refused to interfere to set aside 
the proceedings. 8 Term Rep. 487» 
fVaugh V. Austen. And it is sufficient 
if the sdre facias by the assignees states 
generally that he became a bankrupt 
within the true intent and meaning of 
the statutes, &c. and that his goods and 
efiects were afterwards in due manner 
assigned to the plaintifi, without alleg- . 
ing that the party was declared a bank« 
rupt, or his effects assigned by deed. 
2 Term Rep. 45. Winter v. Kretchman* 
See the form of the writ. Tidd's Phict# 
Forms, 440. 

And lastly as to death: which may* 
be considered either as it happens 
before^ or after final judgment. At 
common law the death of the plaintiff 
or defendant, at any time before fnal 
judgment, would have abated the suit. 
But now by statute 17 Car. 2. c. 8. 
8. 1. it is enacted, that << in all actions 
** personal, real or mixt, the death of 
** either party between the verdict and 
** the judgment^ shall not be alleged 
<< for error, so as such judgment be 
** entered within two terms after such 
<< verdict." It is holden, that the 
death of either party before the assizes 
is not remedied ; but if the party die 
after the assizes begin^ though the trial 
be after his death, it is within the re- 
medy of the statute; for the assizes 
ere but one day in law, and this is a 
remedial law and shall be construed 
favourably. 1 Salk. 8. Anon. 7 Term 
Rep. 32. note (a). And in like manner 



[e] But wherever die defendant has 
im opportunity he tnay plead the bank- 
ruptcy of the plaintiff, and an assign- 
ment of hb effecte; 15 East,622i Kin^ 
noii^v. Tarrant f but it is not sufficient 



to show that he has committed an act 
of bankruptcy not followed up by a 
commission. 2 T. R. 479. Foster v. 
AUanson. 
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and for the like reason it was adjudged, 
that if the defendant die after the first 
day of the iiitingSf and before the trial» 
it is remedied. 7 Term Rep. 31. Jacobs 
T. Miniconu The judgment upon this 
statute is entered by or against the 
party, as if he were living ; 1 Salk. 42. 
Weston V. James ; and it should be en- 
tered, or at least signed, within two 
terms after the verdict ; foi* signing the 
judgment is an entering of it within 
the statute; 1 Sid. 385. Heliey. Baker. 
Barnes, 261 . Webb v. SpurreU; but there 
can be no execution without a scire 
Jacias to revive the judgment. 1 Wils. 
302. Earl v. Brown. And as the judg- 
ment is general against the party, as if 
he were living at the time it was en- 
tered, so the scire Jacias must follow 
the judgment* and recite it as if it had 
been entered in bis life time ; or in 
other words, the scire Jacias must be in 
the usual form the writ is conceived in, 
when brought by or against the personal 
representatives of a person against 
whom a judgment has been obtained. 
2 Ld. Rayin. 1280. Colebeck v. Peck. 
See 1 Lev. 277. Burnett v. HoUen. 

By a subsequent statute, 8 & 9 W. 3. 
c.11. S.6. it is enacted, *' that in all 
** actions to be commenced in any court 
** of record, if the plaintiff or defendant 
** happen to die, after interlocutory and 
** before final judgment, the action shall 
^ not abate by reason thereof, if such 
** action might be originally prosecuted 
** or maintained by or against the exe- 
*< cutors or administrators of the party 
•* dying [/] ; but the plaintiff, or if he 



** be dead after such interlocutory judg* 
*^ ment, his executors or administrators, 
*< shall and may have a scire Jacias 
** against the defendant, if living after 
** such interlocutory judgment, or if he 
'* died after, then against his executors 
** or administrators, to shew cause why 
'' damages in such action should not be 
** assessed and recovered by him or 
" them ; and if such defendant, his exe- 
** cutors or administrators, shall appear 
** at the return of such writ, and not 
** shew or allege any matter sufficient 
<* to arrest the final judgment, or being 
** returned warned, or upon two writ» 
*' of scire Jacias, it be returned, that the 
** defendant, his executors or admini- 
*^ strators, had nothing whereby to be 
** summoned, or could not be found in 
" the county, shall make default, that 
*' thereupon a writ of inquiry of da- 
** mages shall be awarded, which being 
** executed and returned, judgment 
** final shall be given for the plaintiff, 
** his executors or administrators, pro- 
" secuting such writ or writs of scire 
** Jacias against such defendant, his 
** executors or administrators, respect- 
** ively.*' See the form of the scire 
fadaSi where one of the parties dies 
after interlocutory judgment, and be- 
fore the issuing of a writ of inquiry. 
Tidd's Pract. Forms, 441 ; and where 
the death happens after the issuing, 
and before the execution of the inquiry^ 
Clift. 680. Lill. £nt. 647. 1 Rich. 
Prac. C. P. 386. 5th edit. Tidd's Pract. 
Forms, 442. Imp. C. P. 528. 4th edit.; 
and where the death happens after the 



[/] Therefore m 4 Taunt. 884. Ire- 
land V. CkampneySf it was held that an 
action for a libel abated by the death 
of the plaintiff, after interlocutory judg- 
ment, and after tlie execution of a writ 
of enquiry, but before the day in bank. 
And where the plaintiff sued two de- 
fendants, against one of whom he pro- 
ceeded to outlawry, and the other died 



after interlocutory and before final 
judgment, it was held that the plaintiff 
could not proceed on this statute 
against the executors of the deceased, 
for notwithstanding the outlawry the 
action remained joint and survived 
against the other defendant. 1 M. & S« 
242. Fort v. Oliver. 
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execution^ and before the return of the 
inquiry^ Imp. C. P. 527. 4th edit. Tidd's 
Praet. Forms, 444. ; and for the form of 
final judgment thereon, see Tidd's 
Pract. Forms, 461- If the party dies 
before interlocutory judgment, it is a 
case not within the statute ; and there- 
fore it will be irregular to sign interlo- 
cutory judgment after, and proceed 
upon the statute. 1 Wils. 315. fVallop 
V. Irtoin. 

Where tlie death of either party hap- 
pens afler interlocutory judgment, and 
before the execution of the writ of in- 
quiry, the form of the scire Jaci<u ought 
to be for the defendant, or his execu- 
tors, or administrators, to shew cause 
why the damages should not be assessed 
and recovered against them. 1 Salk. 
815. Smith y. Harmon. Lill. Ent. 647. 
1 Rich. Prac. C. P. 386. Tidd's Pract. 
Forms, 444. Imp. C.P. 528. Imp. 
K. B. 391. 4th edit, though the form 
in Clift. 680. is to shew cause why the 
plaintiff should not reco^oer his damages, 
&c. and to. hear the judgment of the 
court thereupon. 6 Mod. 144. Smith 
T. Harmon, And where the party dies 
after the execution of the writ of in- 
quiry, but before the return of it, the 
scire Jacias must be to shew cause why 
the damages assessed by the jury should 
not be adjudged to the plaintiff, or his 
executors or administrators. 1 Wils. 
243. GMsvioHhy v. Southcoit. See 
ante, 6. note (2), and 1 Term Rep. 
388. Wright v. Nutt. 

The final judgment upon the writ of 
inquiry, after interlocutory judgment 
revived by scire Jacias under the statute 
8 and 9 W. 3., must be against the 
executor or administrator^ and not 
against the testator or intestate himself, 
as it is upon the statute 17 Car. 2. ; 
and therefore it cannot be pleaded as a 
Judgment against the testator or intes- 
tate. 1 Salk. 42. fVeston v. James. 
And where the defendant dies after 



interlocutory and before final judgment* 
the plaintiff must sue out two writs of 
scire Jacias to entitle himself to take out 
execution; one before final judgment 
to make the executors or administra- 
tors parties to the record ; the other 
after final judgment, to give them the 
opportunity of pleading the want of 
assets, or any other matter, that an 
executor may plead in his defence to a 
scire Jacias brought upon a final judg- 
ment obtained against his testator ; for 
it would be unreasonable that the exe- 
cutors or adminbtrators should be in a 
worse situation, where their testator or 
intestate died before final judgment, 
than they would have been in, if he 
bad died after. Say. Rep. 266. Tom- 
kins ▼. Gratton. . 

We have already observed, ante^ 6* 
note ( 1 ), that if either plaintiff or de- 
fendant die after final judgment and be- 
fore execution, a scire Jacias must be 
sued out by or against his executors or 
administrators, or, if the defendant die, 
against his heir and terre tenants. If 
any of the executors are Jeme covertsy 
their husbands must be made parties to 
the sdre Jacias. And though an execu- 
tor or administrator become bankrupt, 
he may still propeed by scire Jacias, as 
the bankruptcy does not affect his re- 
presentative character. A scire Jacias 
may be sued out either by or against 
the executor of an executor who has 
proved the will, for he is executor of 
the first testator : but an administrator 
of the executor does not represent the 
testator ; nqr does the executor or ad- 
ministrator of an administrator repre- 
sent the first intestate. Therefore a 
scire Jacias cannot be sued out by or 
against either of them to revive the 
judgment, 5 Rep. 9 b. ; but in that case 
there must be taken out administration 
de bonis non, as it is called, that is, of 
such goods as are left unadministered 
by the executor or administrator. 
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If d judgment be recovered against 
an executor who dies intestate, a scirt 
Jacias will lie upon the judgment against 
the administrator de bonis non of the 
testator, for he comes in the place of 
the testator, and being for a debt of the 
testator, is liable ; but an administrator 
de bonis non could not have a scire Jacias 
upon a judgment obtained bj/ the exe- 
cutor of the testator, but was put to his 
action; for he comes paramount the 
judgment, and is no party thereto. Cro* 
Car. 167. Snaper. Norgate. S.C. 1 Roll* 
Abr. 890. (T.) pL S. Sir W. Jones, 214. 
But now by statute 17 Car. 2. c. 8. s.2. 
** Where any judgment after a verdict 
*' shall be had, by or in the name of any 
<' executor or administrator, in such 
** case an administrator de bonis non 
*' may sue forth a scire Jacias, and take 
*< execution upon such judgment.'* In 
the construction of this statute it has 
been holden, that since an administrator 
de bonis non may by virtue of the act 
commence an execution (that is, by 
scire Jacias) on a judgment obtained by 
an executor or administrator, it is within 
the equity of the act, that he may per* 
feet an execution already begun by the 
executor or administrator, for the right 
tiow comes to him. 1 Salk. 823. Clerk 
V. Withers. But still, if an executor 
brings a scire Jacias on a judgment, or 
recognizance, and has judgment quod 
habeat executionem, and dies intestate, 
the administrator de bonis non must 
bring a scire Jacias upon the original 
judgment, and cannot proceed upon the 
judgment in the scire Jacias. 2 Ld» 
Haym. 1049. Treviban v. Lawrence. 
See the form of a scire Jacias for or 
against an executor or administrator to 
revive a judgment obtained by or against 
the testator or intestate. Co. Ent. 
617. a. 618. b. LiH. Ent. 638, 639, 
640. 645. 659. Thes. Brev. 228. 240, 
241. 250. 252. 1 Rich. Prac. C. P 
378, 379, 380. 2 Rich. Prac. C. P. 
9 



400. Imp. C.P. 517, 51«. 4th edio 
Imp. K. B. 385, 386. 4tb edit. Tidd'a 
Pract. Forms, 447, 448, 449. 

Where a judgment is had against one 
who dies before execution, it is said that 
a sdre Jacias will not lie against his heir 
and terre-tenants, until a nihU is return- 
ed to a scire Jacias against his personal 
representatives^ Carth. 107* Panton v. 
HaU% but when nihil is returned, the 
plaintiff may have a scire Jacias against 
the heir of the defendant, either alone, 
or jointly with the tenants of the lands« 
whereof the defendant was seised at the 
time of the judgment, or at any time 
after. See ante, p. 7. note (4), p. 8. 
notes (8), (9). 

In a sdre Jacias against the terre-te- 
nants, if the heir and others are returned 
terre-tenants, the defendants cannot ob^* 
ject that a scire Jacias should first issue 
against the heir, before the writ should 
issue against them as terre-tenants. 
Cro. Eliz. 896. Sir C. Hei/don*s case. 
S. C. Co. Ent 619. But it seems to 
be the better opinion, that the terre«> 
tenants alone are not to be charged^ 
until the heir be summoned, or that it 
be returned that there is no heir, or 
that the heir has not any lands to be 
charged ; for the heir may have a re^ 
lease to plead, or other matter to bar the 
execution. Bac.Ab. Scire facias. 418.; 
see ante, p. 8. note (8). 

Where there are several defendants, 
and one of them dies before execution, 
since the charge upon the judgment sur- 
vives as to the personalty, though not 
to the realty, as we have already shewn, 
the plaintiff may have a scire Jacias 
framed upon the special matter, namely, 
against the survivor, to shew cause why 
the plaintiff should not have execution 
against him of his goods and chattels, 
and of the moiety of his lands, and 
against the heir and terre-tenants of the 
deceased, to shew why the plaifttiff 
should not have execution of a moiety 
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^ tfie tands of the ^ceased without 
Hientioning m^j goods. Caiih. 107. 
Panton y. Hdl, per H6U C. J. 

There is another writ of scire facias 
against the terre-tenants upon a writ of 
error to reverse a fine or recovery ; but 
this writ is said by Lord HoU to be dis- 
cretionary, and not strieti jurist but yet 
lo have been the constant and usual 
eourse of the court, and therefore not to 
be departed from. See the form of the 
award of it, post, 92, 98. in the case of a 
recovery, and Co. £i)t. 288. b. in tlie 
case of a €ne. And the terre-tenants 
can only plead a release oi errors, to 
defend their own possession, or for the 
sake of purchasers ; but they cannot 
plead in abatement of the writ, be- 
cause they are not parties to the suit. 
Carth. ill. The Earl of Pembroke's 
case. S.C. Skin. 278. S. P. 1 Burr. 859, 
SGO. Hall V. Woodcock. And tliere is 
ho necessity in such case for a scire Ja^ 
etas against the heir. 1 Burr. 412. 
Skeepshanks v. Lueas. 

4>. With respect to a scire Jacias to 
repeal letters patent. If the king by 
his letters patent grants the same thing 
to two persons, the Jirsi patentee may 
have a scire Jacias to repeal the second 
patent. 4 Inst. B8. Dy. 197. b. 198. a. 
2 Roll. Abr. 191. (U.) pi. 2.; but the 
second patentee cannot bring a scire 
Jacias f though the better right should be 
in him. Dy. 276. b. 277. a. 8o if the 
king's grant be founded upon a fraud 
or a false suggestion, he may have a 
scire Jacias to repeal it. 4t Inst. 88. 
Bro. Patent, 14. Petition, 11. 11 Rep. 
74. b. Magdalen College case. 2 Roll. 
Abr. 191 . (T.) As if the patent recites 
another to have an office, who had in 
truth forfeited it, and grants it when it 
shall happen to be vacant after the death, 
surrender, drc. of diat other, Dy. 197. b.; 
but no scire Jacias can be sued oat in 
.this oase until the king's attorney gene- 
ral grants his fiat to ^ke it out. So if 



die king grants any thing which by law 
he cannot grant, he, jure regie, for the 
advancement of justice and right, may 
have a scirejacias to repeal his own let- 
ters patent. 4 Inst. 88. But if the pa- 
tent be void in Itself, it is said that 
non concessit may be pleaded to it, with- 
out a scirejacias to repeal it. 2 Roll. 
Abr. 191. (S.) pi. 2. So if an officer 
makes a forfeiture of his office, the 
king may have a scire Jacias to repeid 
his patent. Dy. 197. b. 198. a. 210, 
211. 

Where a patent is granted to the pre- 
judice of another, he may have a sdre 
facias to repeal it at the king's suit; as 
if a market, fair, &c. be granted to the 
annoyance and prejudice of an ancient 
market or fair of another. Dy. 276. b. 
8 Lev. 220. Rex v. Sir OUver Butler. 
8. C. 2 Vent. 844. And in this case 
the king of right is to permit the person 
prejudiced by the patent, upon his pe- 
tition, to use his name for die repe;^ of 
it, in 9l scire facias at the king's suit, to 
prevent multiplicity of actions upon the 
case, which will lie notwithstanding 
such void patent. 2 Vent. 844. And 
indeed it has been holden, that the per- 
son prejudiced by the patent may, 
upon the inrolment of it in chancery, 
have a scire facias to repeal it as well 
as the king. 6 Mod. 229. Bretostery. 
Weld. 

A scire facias for repealing a patent 
may be sued in the petty bag in Chan- 
cery, for it is a record there. 4 Inst. 88. 
8 Lev. 228. So it may be in the king's 
bench. , 4 Inst. 72. If the writ alleges 
matter by the words ** whereas we are 
** given to understand and be informed," 
it is well enough, for they are sufficient 
to put the party to answer. 8 Lev. 

A sdre facias by the king to repeal 
a patent upon a forfeiture of office, 
ought to set forth the cause of forfeiture* 
Dy. 198. b.; but it is not necessary 



np 



Underhill versus Devereux. 



to do 80 in a mre facias by a former 
patentee. Ibid. 

Judgment on a scire facias to repeal 
a patent may be by confession ; or, by 
default, if the defendant be returned 
warned^ or upon two nihils. Dy.l97. b. 
198. a. 2 Roll. Abr. 192. (X.) pi. 1. 
So the defendant may demur to a scire 
facias if the matter alleged be not suf- 
ficient to repeal the patent. 8 Lev. 221. 
Rex V. StV Oliver Butler. And if on a 
scire facias to repeal a market it be 
founds that the grant was to the preju- 
dice of another, it is sufficient, diough 
it is not found that the user was preju- 
dicial. 1 Str. 43. Rex v. Ej^re. The 
judgment in a scire facias for repealing 
a patent is '< that the said letters patent 
'< of our said lord the king be revoked, 
'' cancelled, vacated, annulled, void 
" and invalid, and be altogether had 
** and held for nothing, and also that 
** the inrolment thereof be cancelled, 
** quashed and annulled.'' 4 Inst. 88. 
Dy. 197* b. ; see the form of a scire fa^ 
das to repeal a patent. Lill. Ent. 411. 
See the form of the memorial to his 
Majesty for a scire faciasy and his Ma- 
jesty's warrant to the attorney-general 
to sue it out, the attorney-general's 
fatf and the writ oi scire facias thereon. 
2 Rich. Prac. C P. 391—398. [g] 

A. scire facias to revive a judgment 
by or against the parties* or their per- 
sonal representatives, must be brought 
in the county where the original action 
was laid. Hob. 4. Musgrave v. Whar^ 
ton. S. C. Cro. Jac. 331., and see Yelv. 
218. S. C. But upon a return of nihil 
against the personal representatives, the 
plaintiff may have a testatum scire facias 
against the heir and terre-tenants in 
another county. Cro. Car. 313. Eyresy. 
Taunton. Carth.105. Pantonv.HalL 

It is said that a scire facias is not 



amendable ; as where in a scire Jhciae 
on a judgment, the plaintiff's name was 
by mistake put for the defendant's, 
namely Ralph instead of James ; and it 
was moved that it should be amended, 
it being the fault of the clerk ; but the 
motion was denied, for the writ does not 
appear to be wrong, and there may be 
such a judgment. 1 Salk.52. Vavasor 
V. Baile. However, both Lord Holt 
and Lord Tr^y were of opinion, that 
the fault of the clerk, such as John for 
Thomas was amendable. 1 Ld. Raym. 
183. 548. Villers v. Parry. And in 
Bretoster v. JVills^ cited 2 Ld. Raym. 
160. a scire facias out of the petty 
bag returnable into K. B. was amended, 
and Sping a man's name was amended 
into Spring by the instructions given to 
the clerk of the petty bag. So where 
a scire facias recited a judgment of the 
dd year of Queen Anjie instead of the 
frst year, it was amended and made 
the jf^r^ agreeable to the record, 2 Ld. 
Raym. 1060. ; but in both these cases 
the amendment was made immediately 
upon the return of the scire facias, be- 
fore any plea pleaded. Ibid. But if 
there be a variance in the scire fadoM 
from the judgment, and the defendant 
has pleaded nvl tiel record, the writ it 
seems is not amendable. 2'Ld. Raym. 
lOST.Buchsome v. Hoskin. S. C. 6 Mod. 
263. 310. 1 Salk. 52. S. P. 2 Str. 892. 
Baynes v. Forrest. 1 165. Grey v. Jeger^ 
son. So if it be defective in the return 
or testCt it is not amendable. 1 Str. 401 . 
Hillier v. Frost, And in Barnes, 26, 27. 
Hodgson V. Michelle it is said that the 
court in some instances refuses leave 
to amend writs of scire facias against 
bail, when, by the amendment, the bail 
may be deprived of the advantage of 
surrendering the principal,. as perhaps 
they might do in case of a faulty scire 



Cg] The prosecutor is not entitled to 
costs, as the 8 & 9 W. 3. c. 11. s. 3. 



does not extend to this case. 7 T. R.36?. 
The King v. MUes. 
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Jheias quashed, and a new one sued 
out. [A] 

Where the sheriff returns scire Jeci, 
generally speaking the defendant has 
been previously served with a copy of 
the sheriff's warrant, which recites the 
writ o£ scire Jacioi : or at least some 
notice of the proceedings must have 
been given him, the sufficiency of 
which, if disputed, must be determined 
by the court on the circumstances. 
Q Black. Rep. 8S7. JVright v. Page. 
And in general where the sheriff returns 
scire Jecif the court will not inquire 
into the validity of the summons on 
motion, but leave the party to his 
action against the sheriff for a false re- 
turn. 2 Str. 813. Barry. SaichwU. 
3 Burr. 1360, 1361. HwU v. Coxe. S. C. 
1 Black. Rep. 393. 

The sheriff, on the return of the 
scire JaciaSf either returns scire feci^ or 
ffi/ij/, that is, that he has given notice 
to the defendant, or that he has nothing 
by which he can make known to him ; 
«ee the form of the return, Th(*8. 
Brev. 227. 263. 228. 273., Tidd's Pract. 
Forms, 455. But to a scire facims 
against the heir and terre-tenants, the 
aheriff returns, either that there are 
none, or that he has warned them to 
appear ; in the latter case, if the writ 
be general against the terre-tenants 
without naming them, the sheriff should 
return that he has warned certain per- 
sons, describing them, being tenants of 
aU the lands in his bailiwick, or certain 
persons tenants of certain lands, and 
that there are no other ; See the 
form, Co. Ent. 622. a. Heme, 327* 
Dalt. Sher. 559. Thes. Brev. 269. 
96. 279. 288. Lill. Ent. 385, 386. 
Carth. 105. Panton v. Hall. 2 Salk. 



598. S. C. ; see the return o£ nihil against 
an heir and terre-tenants, or against them 
severally. Thes. Brev. 253. 271. 283. 
Lill. Ent. 385. Tidd's Prac. Forms, 
457. and of nihil as to the heir, and 
scire feci to the terre-tenants of one de- 
fendant, and nihil as to the heir and 
terre-tenants of another, Tidd's Prac. 
Forms, 457. 

Where the sheriff returns nihilf the 
plaintiff must sue out a second or 
alias writ of scire facias^ commanding 
the sheriff as &^re he was commanded, 
&c. 4 Inst. 472. Cro. Jac*. 59. Randpl 
v. JVale. And if the sheriff also return 
nihil to the secrnid writ, and the bail 
or defendants do not appear, there 
shall be judgment against them. Dy. 
168. a. two nihils being deemed equi- 
valent to a scire fed. Dy. 172. a. 
Yelv. 113. Bromley y.LUtleton. Sty. 
Rep. 281 . 288. 323. Barcock v. Tomp^ 
son. [f] For in the king's bench in all 
cases there must be either one scire 
facias with a scire feci returned, or two 
writs o£ scire facias with nUiUs returned. 
8 Mod. 227. Andrews v. Harper. And 
so it is in the common pleas in all cases, 
except where the scire facias is to revive 
a judgment against the defendant him- 
self who was party or privy to the 
judgment, for there one scire facias with 
a nihU is sufficient, Dy. 168. a. ; and 
there must be 15 days between the teste 
and return of such scire facias^ which 
makes it equivalent to two. Formerly 
both writs of scire facias were sued out 
together, by making the teste of the 
second, as if the first had been actually 
retucned ; but the court of K. B. made 
a rule, that both shall not be sued out 
together, but the first must be duly re- 
turned before the alias scire facias can 



[A] It seems to be discretionary in the 

court whether they will amend a sci. 

fa. against bail. 2 B. & Pull. 275. Per- 

kins V. Pettit. 2 N. R. 103. Stevenson v. 



Grant. 3 Bos. & Pull. 321. Fulwood v. 
Anniss. 9 East, 316. Bramdl v. Jeco. 
[ f ] 1 East, 86. Clarke v. Bradshaw. 
4 East, 310. Hayward v. Ribbons. 
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be sued out. 2 Salk. 599. Anon. 8 Mod. 
227, 228. Andrews v. Harper. And 
indeed, although tlie intent of the scire 
Jacias is to give notice to the party, yet 
by the general practice^ the intent is 
wholly defeated ; for the defendant may 
be summoned or not, as the plaintiff 
thinks fit| and if he takes out two writs 
of scire Jacias with nihil returned tQ 
each, the defendant never has any 
notice. Ik] 

Tlie defendant either appears, or makes 
de&ult ; in the latter case the plaintiff is 
entitled to judgment. See Com. Dig. 
Pleader, (3 L. 8, 9.) And where a 
man recovers judgment for damages 
against two, and sues out a scire Jacias 
against them to have execution, if it be 
returned that one was summoned, and 
he m^kes default» and that the other has 
nothing, the plaintiff may have execu- 
tion against him, who was summoned 
and made default, for the whole. 1 Roll. 
Abr. 890. (S.) pi. 1. So if it be re- 
iumed that one of them is dead, and 
that the other was summoned, and he 
makes default, the plaintiff shall have 
je&ecution for the whole against the sur- 
vivor* Ibid. pi. 2. When judgment is 
eigned, the proceedings in scirejadas 
must be entered on a roll, and execuUon 
Awarded* See the form of the entry of 
the proceediopagains( bail, where there 
is judgment by default upon b- scire Jed 
returned. Imp. K*.B. 402. 4th edit. 
Imp. C. fi. 542, 543. 4th edit. Tidd's 
Prac. Forms, 404:., and where there is 
judgment, against them by default on 
two mhOs. Lill. £nt. 403. 380. 1 Rich. 
Prac. C. P. 392. 5th edit. Imp. K. B. 



401, 402. Imp. C.B. 5^6. Tidd'# 
Prac. Fonns, 404, 405. And where 
the writs of scire Jacias are of diffe- 
rent terms. Imp. C. B. 546. See the 
form of the entry of the proceedings 
in other cases, where there is judg-^ 
ment by default upon a scire Jed re-, 
turned. Lill. £ot. 388, 389. The8» 
Brev. 95, 96. Hans. 127. 138. Imp. 
K. B, 388. Tidd's Prac. Forms, 459, 
and where there is judgment by default 
on two nihUs. Clift. 682. Imp. K. B. 

387. Tidd's Prac. Forms, 460, 461. 
If the baij or defendants appear to tlie 

scire JaciaSf the plaintiff must declare 
against them.. See the form of the de- 
claration in sdre Jacias against bail. 
Tidd's Prac. Forms, 407. 463. &c. 
Imp. K. B. 403. Imp. C. P. 546> 
against the heir and terrcrtenants. 
Tidd's Prac. Foitns. 465. Imp. K. B. 

388. Imp. C.P. 528. A declaration 
in sdre Jacias returnable the last return 
of a term, may be entitled of the same 
term generally, for the court xsonsiders 
the whole term as one day. 3 Wils. 154. 
JVardy. GanseU. 

And in a declaration by executors or 
administrators, it is usual to make a pro- 
fert of the letters testamentary, or of 
administration. See ante, 9. Jig^foii v. 
Morion^ note (12). 

A man may plc^ in bar,, or in abate- 
ment, to a sdre Jacias f as well as to 
other actions. 10 Mod .112. AUiceY. 
Gale. 2 Inst. 470. 

As to pleas in abatement, jsee ante, 
p. 8. note (10) ; p. 1 2. note (19). To 
a sdre Jacias against bail in (he ac- 
tion, they may plead nul tiel record 



[*] By rule 5 Geo. 2. Easter Term, 
explained by the court in 4 B. & A. 537- 
Wilson V. JPflrr, every writ of sd,Ja. of 
which notice shall be given to the d 
fendant, shall be left in the sheriff's 
.office four days before the return, ex- 
clusive of the Teturn day : and every 



writ of alias sdre Jacias shall be left 
four days, exchisive as well of the day 
on which it is lodged as of the return 
cday: the days must be the four last 
days. 4 T. R. 583. Forty v. Hermcr. 
See also 1 East, 89. note, fVUliams v. 
Mason. 
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'«f the recognisance. Lib. Plac. 285. 
Thes. Brev. 295., or of the judgment 
against die principal. So the bail may 
plead a gatis&ction by, or a release of 
tiie judgment to, tlie principal [/] orbul. 
Com. Dig. Bail, (R.6.) 1 Roll. Abr. 
SS6. pi. 8. or payment since the statute 
4Ami.c.l6. S.12. Lib. Plac 282. 
But the bail cannot plead the bankruptcy 
and certificate of the principal in bar 
either to an action of debt» or to a scire 
fidas^ on the recognizance. 2 Bos. & 
Pull.45.2)o»ffe0yv.2>iciiii. So the bail 
BEMy plead that the principal rendered 
hiflDself, or was rendered by the bail, 
before the return of the cajgitu admtu^ 
JkeiaidHm ; 1 Ld« Raym. 156, 157. 
WUmore v. Oerk ; Sir W. Jones, 139. 
Ca^ y. Dingk^ ; or that the principal 
died before the return of the capias ad 
satisfaciendum. 1 RolL Abr. 886. pi. 2. 
Hott. 47. Suggs V. Sparrow. Sir W. 
Jones, 29. S. C. 189. Ck^r.Dingleif. 
Sty. Rep. 824. Barcock v. Tcmpstm. 
Lib. Plac. 280. And the defendant 
ought to shew in his plea when the prin- 
cipal died. Cro. Jac 97. iViUiams v« 
Vaugkan. And the plaintiff in his repli- 
cation must state a particular capias ad 
saiisfiieiendum sued out against the prin- 
cipal, and that he was alive at the re* 
turn of that capias ad satiffitdendumf 



and conclude with a verification. Carth. 
4. Fortune v. Davis. 2 Wils. 65. JPtfc- 
wood V. Popplewett. Doug. 58. Chandler 
V. Roberts. 2 Term Rep. 576. Render^ 
son V. Wiihy.\m\ The bail may also plead 
in discharge of their liability that no 
capias ad satisfaciendum issued against 
the principal. Sty. Rep. 281. 824. 
Barcock v. Tompson. 2 Lutw. 1285. 
Redman v. Idle. Lib. Plac. 212. pi. 6. 
And a void writ is as none, as if it be 
tested before the judgment was had. 
8 Keb. 671. Vere v. Holyohe. See 1 H. 
Black. 74. Canler y.JMey. [n] But if 
there be only an irregularity in suing 
out the writ, as if it be sued out after a 
year without a scire facias; 2 Ld. Raym. 
1096. Cholmonddeif v.Bealing; S.C. 
6 Mod. 804; or made returnable on a 
day out of term; 2 Burr. 1187. Camp^ 
beUv. Cumming; the bail cannot take ad- 
vantage of the irregularity by pleading. 
But it is not a good plea, that the 
principal died before the issuing of the 
capias adsatis/adendumf for though it is 
conclusive, if found for defendant, it is 
not so, if found for the plaintiff; because 
the principal maystill havedied after the 
issuing, and before theretumof the writ; 
10 Mod. 267. 803. Weddal v. Jocarg 
but the proper plea is that the princi- 
pal died before the return of the capias 



It] But they cannot plead any parol 
agreement made> witli the principal. 
8 Price, 467. Butted Y.Jjarrotd. 

[m] And the replication may either 
pray judgment generally, or conclude 
with a prayer thtft the court may in- 
spect the record, and give a day to the 
defendant. 2 Bos. & Pull. 302. Tip- 
ping V. Johnson. 7 Taunt. SO. Jackson v. 
Wickes. 2 Marsh, 854. S.C see ante, 
1 Saund. 92. note [d]. 

[nj O' *f ^ issued into a wrong 
county ; for where the defendanU (the 
bail) pleaded that no ca.sa. against 

VoL.lL PartL 



the principal was ilu/^ issued, the plain- 
tiff replied, setting out a ca. sa. into 
Middlesex^ and the defendants r^oined 
that the venue in the original action was 
London^ the court held that the prac- 
tice of the court was in this case plead- 
able, and that the rejoinder was no de- 
parture from the plea by reason of the 
word duhf. 16 East, 89. Dudlofto v. 
WaUAom. The bail may also plead a 
writ of error, allowed before the return 
of the ca. sa. 2 East. 489. Sampson v. 
Brown. 
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ad satisfaciendum. Lib. Plac. 280. Nei- 
ther is it a good plea* that the principal 
died ajier the return of the writ of ca- 
pias ad satisfaciendum ; the recogni- 
zance being in strictness forfeited upon 
the return of non est inventus ; for though 
a render afterwards on the return, or 
appearance day, of the second sdre 
facias^ where two nM«& are returned, 
or of the first scire facias where scirejeci 
fs returned, sedente curid is allowed, jet 
that is merely ex gratia, and not ex de» 
bito Justiti^i and therefore cannot be 
pleaded. Sty. Rep. 324. Barcockv. 
Tompson. Com. Dig. Bail, (Q. 2.) 
Barnes, 106, 107. Whitehead v. Gale. 
8 Mod. 340. Anon. 1 Wils. 270. Sim- 
monds V. Middkton. 2 H. Black. 593. 
Lardner v, Bassage. And if the princi- 
pal die after the return of the capias ad 
satisfaciendum^ and before the return is 
filed, the bail are fixed, and the court 
will not stay the filing of the return. 
6 Term Rep. 284. Rawlinson v. Gunsion 

To a sdre facias on a judgment, the 
defendant may plead rnd tiel record. 
Com. Dig. Pleader, (5-L. 15.) or pay- 
ment since the statute 4 Ann. c. 16. 
8. 12.» or a release, or that the debt and 
damages were levied on a feri facias ; 
Clift. 675i 4 Leon. 194. Monntneif v. 
Andrews ; or that his lands were ex- 
tended for them upon an elegit; Dy. 
299 b. 1 Lev. 92. Glascock v. Morgan ; 
or his person taken in execution on a 
capias ad satisfaciendum. 1 Salk. 271 . 
Scott y. Peacock. 

It seems settled, that the defendant 
cannot plead any matter to the scire 
facias on a judgment, which he might 
have pleaded to the original action. 
Cro. £li2. 283. Aliens v. Andrews. 588. 
Middleton v. HiU. 1 Sid. 182. Rffwey. 
BeUascys. 1 Salk. 2. West y. Sutton.S.C. 



2 Ld. Raym. 853. 2 Str. 1043. Bush y. 
Gotoer. S. C Cases temp. Hardw. 233. 
Cowp. 727, 728. Cook v. Jones. It 
is said that if an executor pleads plene 
administravU to a sdre facias brou^t 
against him upon a judgment against 
his testator, it is bad on a special, .though 
good, on a general, demurrer ; but the 
executor ought to plead, that he had 
nothing in his hands at the time of the 
death of his testator, or that no goods 
came to his hands except so much, if 
any did, and shew how he administered 
them* Moor» 858. Harecourt v. Wren' 
ham. Cro. Eliz. 575. Ordtuay r. Crod-' 
frey. All. 47, 48. Petcket v. Wodston^ 
Co. Ent. 617. 1 Salk. 296. iVeiitfon v. 
Richards. S.C. Comb. 298. Skin. 565. 
4 Mod. 296. But this seems question- 
able, and indeed Lord Holt said, in the 
above case of Newton v. Richards^ that 
precedenu prevailed widi him more 
than the reason of the thing. Comb. 
298. and the plea is pleaded. Post, 220. 
and no objection is made to it.[o] Where 
interlocutory judgm^it was obtained 
against the defendant, who afterwards 
died, having made a will, and the 
plaintiff died intestate before final judg* 
ment, and his administrator sued out a 
sdrefadas on the 8 & 9 Will. S., against 
the defendant's executor, it was held 
that the executor could not plead a 
judgment obtained against him on a 
bond due from his testator, atid no as- 
sets ultra, &c. ; for the statute did not 
intend that the executor should be in a 
better situation, as to the assessing of 
damages upon the inquiry, than his tes- 
tator, who could have pleaded nothing 
but a release, or other matti^r in bar 
hTisingpuis darrdn continuance. 1 Salk. 
315. Smith v. Harmon. S. C. 6 Mod. 
142. There seems to be a mistake in the 



[o] And see 6 T. R. 384. Hickey v. plea is good ; and see also ante 9, 
Hayter, in which it seems to have note 5. 
been agreed on all hands, tha such a 
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report in stating that the intestate sued 
the executOTf and obtamed interlocutory 
judgment against him. From the rea- 
sons on which the decision appears to 
be founded^ the fact seems to have 
been that the intestate obtained inter- 
locutory judgment against the testatoTf 
and a scire Jadas was sued out against 
his executor. 

Kb scire Jacias be sued out on a judg- 
ment, and the sheriff return two nihilSf 
and execution is awarded, and the de- 
fendant has a release or acquittance 
or other matter, which he might have 
pleaded to the sdre facias^ he may re- 
lieve himself by auditd.quereldt though 
not by writ of error ; but if the sheriff 
return scire Jid^ the defendant is estop- 
ped for everr and cannot by any means 
take advantage of that matter, because 
he might have pleaded it upon the re- 
turn of the scire Jacias. F. N. B. 237. 
7 edit. 1 Salk. 93. Anon. 1 Wils.98. 
Cooke V. Berry. Sty. Rep. 281. 288. 
823. Barcock v. Thompson. 1 Salk. 262. 
Lamptanyr. CoUingtoood. S. C. 4 Mod. 
814. 1 Str. 197. Wraight v. Kitching- 
man. 1 Salk. 264. Wicket v. Creamer. 
And where the case is clear, 2 Ld. 
Raym. 1295. Ludhno v. Lennard; or 
the Implication recent, Barnes, 277* 
Whitdieadv. Oaki the court will re- 
lieve the party upon motion, without 
putting him to an auditd guerM. 1 Salk. 
93. Anon, [p], but they will never inter- 
fere in a summary way, where the fact 
is disputed; 2 Str. 1198. Mitfordv. 
CordmeU ; or there has been a long ac- 
quiescence, and several steps have been 
taken subsequent to the award of execu- 
tion. 2 Str. 1075. JVhartonv. Richard" 
son ; or the ground of relief be such mat- 



ter of £act as may be proper to be tried. 
1 Salk. 264. fVicket v. Creamer. 

No damages for delay of execution 
can be given in a scire Jacias^ nor could 
costsj until the statute 8 & 9 W. 3. c.Il. 
s. 3. which enacts ** that in all suits 
** upon any writ or writs of sdre Jacias, 
** the plaintiff obtaining an award of 
** execution after plea pleaded or de- 
" murrer joined thereon, shall recover 
</ his costs of suit : and if the plaintiff 
*.* become nonsuit, or suffer a discon- 
<* tinuance,or a verdict shall pass against 
** him, the defendant shall recover his 
<< costs and have execution for the same 
*\ by capias ad satisfadendum^^fieri Jadas 
** or elegitJ* The fifth section provides, 
<< that the statute shall not extend to 
^' executors or administrators.'^ If 
there should be a judgment for costs 
in a sdre Jadas against an executor, the 
judgment is only erroneous in that part, 
and therefore may be reversed as to 
Gosto, and affirmed as to the residue. 
1 Str. 188. Bellew v. Aylmer. It is 
holden, that this statute does not ex- 
tend to a scire Jadas prosecuted in the 
name of the king to repeal a patent. 
7 Term Rep. 367. B£x v. Miles. And 
it has been adjudged, that no cosU are 
payable by the plaintiff on motion to 
quash his own writ before plea ; Tidd's 
Prac. 1076, 1077. [^] ; or after a plea 
in abatement. 1 Str. 638. PocUif^n 
V. Peck. 

(5) This objection seems to be well 
founded. It is holden, that if tenant 
by elegit or statute has levied part of 
the debt under the extent, the conusor 
or defendant upon tender of the residue 
in court shall have a sdre Jacias ad re- 
hahendam terram^ for it appears on re- 



[p] 1 M & S. 199. HoltY. frank^ ace. 

[g] But it has been since held that 
the plaintiff must pay costs on quashing 
his own writ of sdre Jacias after the de- 
fendant's appearance and before plea* 



1 B & A. 486. Pichnan v. Robson. The 
practice in C. B. appears to be different. 
Tidd. 1160. Barnes, 431. Poole v. 
Broadfield. 
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cord how much was due at first, how 
much was paid, and what remains due. 
But if the conusor or defendant tenders 
the money, but not in courts and the te^ 
nant by elegit^ or statute, refuses, he 
shall not ha<re a scire facias. 2"RolL 
Abr. 482. (J.) pi. % 3. 485. (K.) pi. 10, 
11. 484. (L.) pi. 2. 485. (N.) pi. 8. That 
it is necessary to bring the money into 
court, appears from the following au- 
thorities. Bro. Scire &cias, 43. 9S. Bac. 
Abr. Execution, 847* Scire Facias, 415. 
and in Rast. 9^6* a. a profert of the 
money into court is stated, after the 
sheriff's return to the scireJacias^ULgree' 
able to what is above contended for by 
the reporter* 

(6) This is a scire Jaciai ad rehaben" 
dbm terram, and lies for avoiding exe- 
cutions upon judgments, recognisances, 
or statutes, and differs from the writ of 
audUd quereU^ for that avoids an exe- 
cution unjustly obtained at 'first; but 
the scire Jadas admits, that the exe- 
cution was just at first, but insists that, 
inasmuch as the end for which it wils 
granted is obtained, it ought of conse- 
quence to cease. Bac Abr* Scire Fa- 
cias, 414. 

The words ^^quoasque deUiumJkerU 
** Ufoatunf* in the statute of Westmin- 
ster 2. . c 18. which gives tlie d^t^ 
fiXkA ** fuousfue debitum Jkerit satisfaC' 
'' turn*' in the 13 Edw, 1. and 27 Bdw.3. 
which gives the statutes-merchant, and 
staple, are construed to niean, that the 
plaintiff or conusee shall hold the land 
not simply until he be^ but until he may 
be satisfied without his wilful default. 
Therefore it is holden, that if tenant 
by degil^ or statute, neglect to take the 
profits,^ the defendant or conusor, at 
the time when the debt might have 
been satisfied thereout, may sue out a 
scire Jadas to have his land again, 
though he cannot in such case enter, 
that is, bring an ejectment. 4 Rep. 82. a. 
Sir Andrew Corbett*B case. Dalt. Sher. 



135. In some cases the conusor orde-' 
fendant may have a scire facias to have 
his land again, before the tenant by 
elegit f or statute, can have been satisfied 
for the debt out of the extended value 
of the land : as where the defendant or 
conusor bring the whole or residue of 
the capital money into court, or has a 
release from the plaintiff or conusee, or 
has paid him the money, and has his ac- 
quittance ; and he may also have a sdre 
facias to account, as well as to have 
his land again, where the tenant by 
ekgii or statute has been satisfied by 
some casual profit. Bro. Scire Facias, 
32. 15 H.7. 15. a. 8 Inst. 396. 2 Roll. 
Abr. 479. (D.) pi. 2. 481. pi. 6. 483. 
(K.) pL 11. 14. Hard. 82. Bro. Schre 
Facias, 92. 50 Edw.3. 16. 21 £dw.3. 
1. a. 2 Vent. 338. Marsh v. Lee. 2 Roll. 
Abr. 486. (P.) pi. 2. Dalt. Sher. 136. 
But the defendant or conusor cannot 
enter, because tlie possession of the 
plaintiff or conusee being founded upon 
matter of record, is not to be taken 
away by entry before he has an oppor- 
tunity of answering in a court of re- 
cord. 2 Roll. Abr. 479. (D.) pi. 2. 

In case of an el^ upon a judgment, 
or recognizance at common law, when 
the tenant by elegii has received pay-^ 
ment of his debt out of the usual and 
ordinary profits of the land, the de- 
fendant or conusor may enter, that is, 
bring an crjectment without suing out 
a scire facias, because tenant by elegii 
is only to retain the land until his 
debt be levied^ and as that is a sum 
certain, it may be ascertained when 
the plaintiff was satisfied out of the 
extended value of the land : but when 
land is extended on a statute«raer- 
chant, statute-staple, or recognisance 
in the nature of a statute-staple, 
tlie conusor cannot enter thougfi 
the conusee has received the whole 
debt, damages and costs, but must sue 
out a scirefaciasad compuiandum et reha^ 
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hendam terram; for by the acts of parlia- 
ment which give those securities, the 
coDusee is entitled to retain the land 
until he be satisfied for his debt, co^ts 
and damages, together with his rea- 
sonable labours and expenses, and as 
those are uncertain^ and the conusec is 
in by matter of rec#rd, the conusor must, 
as we have already observed, sue out a 
scire facias against the conusee, before 
he can have his land restored. Bro. 
Scire Facias, 87. 2 Inst. 396. 680. 
4 Rep. 67 a. b. FulvoootTs case. 2 Roll. 
Abr. 479. (D.) pi. 3. 480. pi. 4. 482. 
(I.) pi. 1. 486. (P.y pi. 1. Dalt. Sher. 
186. Hard. 82. Cro. Car. 598. Butwll 
v. Harwell. 2 Vent. 336. Dighton v. 
GreenmU. Bac. Abr. Scire Facias, 414, 
415. Exi^cution, 346, 337« 

The court, in the case of 9l scire facias 
for an account and to have the land 
back again, takes the account according 
to the extended value, which the sheriff 
always fixes much below the real value. 
But if the conusor or defendant goes 
into a court of equity, the conusee or 
plaintiff must account for the profits he 
has received above the extended value ; 
but that is only done upon the terms of 
the defendant or conusor paying interest 
on the judgment, and such extra costs 
and damages as the plaintiff was neces- 
sarily put to by the defendant. 2 Vent. 
338. Marsh v. Lee. 2 Vesey, 589. 590. 
Earl of Bath v.Earl of Bradford. Hard. 
136. 

If the conusee or plaintiff be wrong- 
fully ousted by the conusor or defend- 



ant, or any person claiming under 
the conusor or defendant for life or 
years, the conusee or plaintiff shall 
hold over. Co. Litt. 289. b. 4 Rep. 
66 b. JWtoooifscase. Dalt. Sher. 135. 
1 Leon. 272. Lord Stafford's case. So 
if the wife of the conusor or defendant 
recover dower, the conusee or plaintiff 
shall hold over, for she claims by her 
husband. Ibid. If the conusee or plain- 
tiff be interrupted from taking the profits 
of the land by reason of wars, Uiat is, 
if the land or profits be destroyed by war, 
he shall not hold over, but it will be to 
his own disadvantage. Fitz. Execution, 
246. 4 Rep. 82 b. Sir Andrew CorbeU's 
case. Dalt. Sher. 135. But if the 
profits of the land are diminished or 
wasted by drowning of water, or by 
lightning, or by any other act of God, 
without the fault or negligence of the 
conusee or plaintiff^ he shall hold over 
the land until he be satisfied his debt, 
because he is not in any fault. 15 H. 7* 
14 b. 4 Rep. 82 b. Dalt. Sher. 133. 

But no person can have a scire fwias 
to account and have the land again, 
but the conusor, or defendant: therefore 
if the conusor or defendant, after the 
recognizance or judgment, grants a rent 
charge, and the conusee be satisfied, 
the grantee, that he may not be without 
remedy, may distrain, and in replevin or 
other action brought for taking the dis- 
tress, issue may be taken whether the 
conusee has levied his debt, costs and da- 
mages or not. Sir W. Jones. 456. Hare' 
wells. BurweU. S. C. Cro.Car. 597, 598 
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S.C.lMod.48. 
2Keb.614.6l8. 
The court lifter 
demurrer joiBed 
gave the plain- 
tiff leave to dis- 
continue, on 
payment of 
costs (1). 



Roberts versus Mariett. 
Mich, 21 Can IL Regis. Rot 12S. 

DEBT on bond conditioned to perforin an award, so as 
the award be ready to be delivered on the 1st day of 
Mmfi the defendant alter oyer of the condition pleads, 
<< no awatd made," and the plaintiff in his replication shews 
the award, and a breach of it by non-payment of the money 
awarded to be paid by the defendant to the plaintiff; but in 
the replication the plaintiff mistakes the day of tendering the 
award, and avers that the award was ready to be delivered 
on the twentieth day of Mai/y whereas it ought to have been 



(1) So after demurrer argued and 
allowed, the court has permitted a dis« 
continuance, on payment of costs, where 
there was a mistake in the plaintiff in 
pleading. 2 Lev. 124. Reav.Burnis, 
Ibid. 209. EutY.fVithens, 1 Lev. 191. 
Jones v.Pope^ S.C. 1 Saund. 39. 1 Sid. 
306. 1 Lev. 192. Bennet v. FiUcinsy 
S.C. 1 Saund. 23. 1 Lev. 298. MaHin 
V. DdboCf 3 Lev. 440. Stephens y. Coo" 
per, 1 Stra. 76. Buttery. MaHssy^ Ibid. 
116. Henderson v. Williamson ; but now 
the court usually gives the party leave 
to amend upon payment of costs. 
And after a special verdict, the plaintiff 
may discontinue by leave of the court, 
because it is not complete and final: this 



however is a matter of great favor. 
1 Salk. 178. Price v. Parker. And the 
court will not grant leave in a hard 
action. Cases temp. Hardw. 200, 201. 
Boucher v. Latoson. Nor will they do 
it, to give the plaintiff an opportunity 
of adducing fresh proof to contradict 
the verdict. 2 Black. Rep. 815. Roe v. 
Grat/. And leave to discontinue is 
never granted after a genera/ verdict. 
1 Lev. 48. Anon. 1 Salk. 178. Price v 
Parker^ or after a writ of enquiry exe- 
cuted and returned. Carth.86. Stephens 
y.Etherick. S. C. 1 Show. 63. Or after 
a peremptory rule for judgment on de- 
murrer. 1 Salk. 179. Turnery. Turner. 
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upon the first day of Jlfoy, and upon demurrer joined the Roberts v. 
record was read in the last Hilary term, and the court gave ^Maribtt.^ 
a rule for judgment for the plaintiff, unless cause, &c. at the 
beginning of tfiis term. 

And now Baldtxyn seijeant, for the defendant, shewed to 
the court this mistake, whereupon Saunders for the plaintiff 
prayed leave to discontinue the action, upon payment of costfi ; 
which was opposed by Bcddayn^ because the action was upon 
a penal bond, and the plaintiff had a remedy for his debt on 
the award itself; and because the plaintiff himself had put 
it upon the judgment of the court, and obtained a rule for 
judgment before this exception was taken, he prayed judg- 
ment for the defendant, and that the plaintiff should be 
barred of his action upon the bond ; and he strongly urged 
that the plaintiff may bring his action upon the award, and 
therefore he ought not to be permitted to take advantage of 
a penalty, as he will do in this case, if he shall be pentiitted 
to discontinue. 

Kdynge chief justice said to Saunders^ why cannot you 
bring an action upon the award?' To which Saunders an- 
swered. Sir, perhaps the defendant may wage his law to such [ 74 ] 
action (3), and then we have entirely lost our debt. Theh 
he asked Baldm/n' if his client would bring the money 
awarded into court? who answered, that he had not any 
authority to offer it; whereupon the chief justice, with the 
assent of the other judges, because the mistake was in so 
small a matter, and the plaintiff had a just debt due to him, 
gave the plantiff leave to discontinue the action upon pay- 
ment of costs, and he did so accordingly. 

(2) And therefore debt does not lie against him, he cannot take advantage 

against an executor or administrator up- of it afterwards, either in arrest of judg- 

on an award made in the life time of the ment, or by writ of error. Plow. 182. a. 

testator or intestate, if he demurs to the Norwood v. Read. 10 H. 6. 25. a« 

declaration. Cro.EHz. 557. Hampton Fitz. Executors, 21. Vaugh. 97 — lOO. 

V, Boyer, 600. Botxn/er v. Garland. Edgcombe y. Dee. Cro.Jac. ^T. Fisher 

2 Roll. Abr. 107. (C.) pi. 8. But if the v. Rielardson. S. C. Yelv. 55. 1 Sid. 

executor or administrator pleads In bar 888. Palmer v. Latoson. [aj 
to the action, and a verdict is found 

[a] See ante, vol. 1. 217. and note [c]. 
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74 Taylor versus Wells. 

0g^ 12. Taylor versus Wells. 

&C.iMod.4^. fYlROVER; upon the general issue pleaded, and a verdict 
s^.6^'64a for the plainti£^ it was moved in arrest of judgment, that 

Thrver, for ten the plaintiff had declared for ten pair of curtains and valence, 
J^jJ^^^ which was urged to be uncertain, and entire damages being 
certun enough, assessed by the jury, the plaintiff could not have judgment for 
any part ; wherefore the judgment was staid. 

And afterwards Saunders moved for judgment; and said 
that the words were certain enough, and should be taken to be 
ten pair of curtains, and ten pair of valence, which should be 
intended to be such as were usually part of the furniture of a 
bed. And in artificial things such as they are, no other 
description was necessary but to name them by the usual 
name by which they were commonly called, without shew* 
ing the quantity of good% or the stuff of which they were 
wrought 

And of such opinion were Kefynge chief justice^ Baimjbrd 
and Morton justices, who severally delivered their opinions; 
but Twfsden justice contra totis virUmSf and he strongly urgsi 
the case of fVM v. Waskbom^ Style's Rqi. S52., where it 
was adjudged as here, that four pair of hangings was uncer> 
tiun. (1) And he said it was as uncertain in this case as in 
that ; but notwithstanding his opinion, the plaintiff had judg- 
ment by the opinion of the three other justices. 

(1) In the infimcy of this action, it omissioiii it should seem, would now be 
was held necessary in a declaration in holden to be cured after verdict, either 
trover, to ascertain the goods, which at common law, Cro.Jac.4S5. Johns y» 
were the subjects of dispute, with as ^gi!fon; or by the statute of/e^/Srib 16 & 
much certainty and accuracy, as was 17 Car. 2. c. 8., and after a general de- 
required in an action of detinue or re« murrer, or judgment by default, by stat. 
plevin. Therefore where the declara- 4 Ann. c. 16. s. 1, 2. even if the action 
tion was for a /Nircff/ of lings, without were merelyfor taking the plaintiff's fish; 
specifying the quantity it contained, but if the declaration were for breaking 
though there was a verdict and judg- the dose^ as well as for taking his fish, 
ment for the plaintiff, it was reversed without specifying their number or 
upon error. Cro. Eliz. 865. Gramvel kind, it seems it would be good even 
V. Rhobotham* And a few years before, upon a special demurrer, because break* 
it was adjudged, that trespass for break- ing the close is considered as the prin- 
ing the plaintiff^s close, and taking his cipal ground and foundation of the ac- 
>^A, without stating the nature and nam- tion, and taking the fish as matter of 
ber of the fish, was bad after verdict, aggravation only. 2 Salk. 64S. Lay 
5 Rep. 34 b. PlayUrs case. But this ton v. Grindall. 3 Wils. 292. Cham- 
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ieMn V. Greet^ieU. So trover for 
200 weights of lead, and 200 weights 
of brass, without shewing the quantity, 
was hdd too uncertain after verdict. 
Sty. 247. PwOl V. Hopkins. S. P. 
Latch. 216. fValier v. Farmer. 

But the law does not now require so 
much precision and certainty in the 
description of the goods, as formerly: 
for if diey are described according to 
common acceptation, it is sufficient. 
Thus trover for 400 '< ends" of deal 
boards was adjudged to be sufficient, 
because workmen call ail such short 
pieces of boards, as are not fit for 
wainscoting, flooring, and the like, 
** ends;** and being a particular term 
well understood, is a proper denomi- 
nation for all short pieces of boards. 
2 Ld. Raym. 1219. Kn^kt v. Barker. 
ai Mod. ee. S. C. So trover for two 
packs of flax, and two packs of hemp, 
without setting out the weight or quan- 
tity ofapack,isgood after vercUct, and 
it seems, even upon a special demurrer; 
for it is held that the defendant may 
plead the judgment in the action in bar 
to any other brought for the same thing ; 
and if, in such new action, the plaintiff 
should declare of taking so much hemp 
or flax by toeighi^ or in quanikyf the 
defendant may aver that the packs in 
the first action contained that weight or 
quantity. 2 Ld. Raym. 991. Thomson 
v. Bernard: though it was formerly 
supposed, that the defendant could not 
plead it» which appears to hove been 
the chief reason of requiring so much 
certainty in a declaration in trover. So 
trover for three ricks or stacks of hay, 
without alleging the quantity which 
each rick contained, is held to be good. 
1 Mod. 289. Wood v. Davies. 1 Lev. 
SOL S. C. So for six parcels of lead. 
Green v. Green, cited 1 Vent. 106. 
Jemey v. Norris; or for a Ubrary of 
books, without expressing what they are, 
JSm^scase, cited 1 Vent. 114. Elpicke 



V. Acton ; or two pieces of ckik. Sty. 
419. Isks V. Windsor. So trover for a 
suit of knots was held sufficiently cer- 
tain. 2 Show. S15. Parhkurst v. Sk^Um. 
Skin. 142. S. C. or for a pared of thread, 
without mentioning die quantity or 
quality of it. 1 Lev. SOS. Jenny v. 
Norris / for it is certain enough in thb 
action, where danuiges only are to be 
recovered, and not the thing itsel£ 
S. P. 1 Ld. Raym. 191. Copleston v. 
P^ier, per i\no«0 J. So trover for three 
pieces of brandy-wine, and for four 
pieces of drawn grasett, was held good 
on demurrer. 1 Lord Raym. 192. So 
trover for 10 ioeigktSf for if the jury 
can understand the goods, it seems to 
be sufficient, and damages only are to be 
recovered ; otherwise in detinue, where 
the thing itself is to be recovered. 
12 Mod. S. HwA V. Galloway f see also 
2 Vent. 78. Ckamberlain v. Cook. So 
trover for so many ounces of cloves^ 
mace, and nutmegs, without specifying 
the quantity of each, was adjudged 
good after judgment by defaidt, 1 Ld. 
Raym. 588. Haft/&ffy. Jones. 2 Salk. 
654. 3. C. So for a piece of tepee, 
without saying how many yards it con- 
tained. 2 Str. 788. Radley y.Rudge. 
And trover for a parcel of diamonds 
was held good in the C. B., affirmed in 
error in K. B., and afterward in par- 
liamenu 2 Str. 827* Wkite v. Graham, 
So trover for 50 pieces of square timber 
wood, was held well on error. Hadqprane 
V. Tkomson, cited 2 Str. 810. So trorer 
for a parcel of packdoths, wrippen, 
and cords, was held well on error in 
K. B. after judgment by defoult in C. B. 
notwithstanding the uncertainty of the 
quantity which a parcel contains. 2 Str. 
809. Bottomley v. Harrison. 2 Ld.Raym. 
1529. S. C. So trover, o^ trespass, for 
dioers quantities of china ware, eardien 
ware, and linen, without setting forth 
the particulars, was held good after 
judgment by default. Barnesi 276. 
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Hobis V. Green. So trover for ** old 
*^ iron,'* was held good after verdict. 
Willes's Rep. 70. Talbot v. Spear. 

Great certainty, however, and accu* 
racy, in the description of the things 
demanded, is still required in deUnue^ 
because the plaintiff may desire to re^ 
cover the specific things themselves, 
which can only be done in this action. 
WiUes's Rep. 120. KeMe v. BromsalL 
But with respect to replevin^ although 
it was formerly holden, that the decla- 
ration in replevin must also be certain 
and particular in setting forth the num- 
ber, kind and qualities, of the cattle or 
things distrained, because the sheriff 
cannot otherwise tell how to make de- 
liverance of the same; as where the 
plaintiff* declared, that the defendant 
took 100 ewe and wether sheep of the 
plaintiff, and there being a verdict for 
the plaintiff^ an exception was taken to 
the declaration, that the number of the 
ewes and wethers was not ascertained, 
for the sheriff, being bound to make a 
return of each sort according to the 
writ, ought to have sufficient certainty 
within the record to enable him to do 
so, which the court agreed to^ and 
thereupon arrested the judgment; All. 
S3. Mare v. Clypsam. Sty. 71. S. C; 
yet, notwithstanding this case, it seems 
to be now settled, that a declaration in 
replevin being certain to a general in« 
tent, is sufficient, especially after ver- 
dict. As where the declaration was 
for taking divers goods and chattels, to 
wit, a certain /Nzrce/ of lint, and a cer- 
tain pared of paper; the defendant 
avowed for rent ; and after a verdict for 
the plaintiff, an exception was taken in 
arrest of judgment, that the declaration 
was uncertain in not specifying the 
quantities contained in the parcels: 
but Parker C. J., who delivered the 
opinion of the court, said, that the 
declaration would undoubtedly have 
been ill on demurrer, but the defendant 



having avowed the taking of the goods 
in the declaration^ the avowry had 
cured the defect, as thereby both 
parties were agreed what the goods 
were ; and the defendant himself hav- 
ing prayed a return of them, there 
was no controversy between him and 
the plaintiff about them : and to oblige 
the plaintiff to a greater certainty 
would have been of no service; fior if 
he had demanded 500 reams of paper 
and proved only one, he must recover; 
Jbr in torts if the plaintiff' prove any part 
of his case it is sufficient: and, as to the 
difficulty of delivering the goods upon a 
retomo habendo^ in case the avowant pre- 
vailed, he said there was no weight in 
that objection ; for the sheriff, when he 
came to make a return, might have the 
defendant's assistance to shew him which 
were thcgoods ; and he was not obliged 
to execute the writ, unless somebody 
attended to point out the things he waa 
to deliver ; and it is a good return for 
him to make ** qtiod nuBus venit ex parte 
<< defend* ad ostend* aoeria.*' Rast. 
570. b. Dalt. Sher. 274, and the case of 
More V. Clypsam was fully considered, 
and over-ruled. Bac. Abr. Replevin. 
H. 387. Kempstony.Ndson. MSS.case. 
So where in replevin the plaintiff de- 
clared for taking-fourteen skimmers and 
ladles, and three pots and covers ; the 
defendant avowed the taking for rent 
in arrear upon a demise ; the plaintiff 
traversed the demise, and issue b&ng 
joined thereon, there was a verdict for 
the plaintiff, that there was no such de- 
mise ; and afterwards an objection was 
taken to the declaration in arrest of 
judgment, that the description of the 
goods, namely, fotuteen skimmers and 
ladles, without shewing how many of 
each sort, was too uncertain; but the 
court of K. B. when Lord Hardtmke 
was chief justice, over-ruled the objec- 
tion upon the authority of the above- 
mentioned case of Kempston v. Nebon^ 
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and held the description under these temp. Hardw. 110. Bern v.Matiaire. 
circumstances sufficiently certain. Cases 2Str. 1019. S. C [a] 



[a] But where in replevin the plain- there must be something to guide as to 

tiff declared for taking divers goods and the nature of the goods taken. 7 Taunt. 

chattels, it was holden bad for uncer- 64<2. Popev. TVZJman. 1 B* Moore, 886« 

tainty, after Judgment by default ; for S.C. 



Mauleverer versus Hawxby. Case is. 

TriniQr, 21 Car. II. Regis. Rot. 1511. 

ForMlrfyi'nE it remembered that heretofore, to wit, in 
^ ' -■-' Hilary term last past, before our lord the 
king at Westminster, came Sir Richard Mauleverer knight and 
baronet, late sheriff of the county of York, by John Stone his 
attorney, and brought here into the court of our said lord the 
king then there his certain bill against Thomzs Hataxby of [ 75 ] 
Wallawthwait in the county of York yeoman, otherwise called 
Thonuis Hamxhy of Wallaajthwait in the said county yeoman, 
in the custody of the marshal, &c. of a plea of debt^ and there 
are pledges of prosecution, to wit, John Doe and Bichard Boe, 
which said bill follows in these words, to wit : Yorkshire, to wit. 
Sir Richard Mauleverer knight and baronet, late sheriff of the 
county of York, complauis of Thomas Hcewxby of WaUatxy 
tkwait in the county of York yeoman, otherwise called TTiomas 
Hawxh/ of JVaUowthwait in the sidd county yeoman, being Debt on bond, 
in the custody of the marshal of the marshalsea of our 
lord the king before the king himself, of a plea that he 
render to him 190/. of lawful money of England, which he 
owes to, and unjustly detains from him ; for that whereas the 
stud Thomas, on the Sd day of October, in the 20th year of 
the reign of our lord Charles the second now king of Eng' 
land, &c. at Rippon in the said county, by his certain writing 
obligatory, sealed with the seal of the said Thomas, and to 
the court of our said lord the king now here shewn, the date 
whereof is the same day and year aforesaid, acknowledged 
himself to be held and firmly bound to the said Sir Richard, 
by the name of Sir Richard Mauleverer knight and baronet, 
sheriff of the county of York, (he the said Sir Richard then 
being sheriff of the county of York aforesaid,) in the said 1907. 
to be paid to the said Sir Richard, when he the said Thomas 
should be thereunto afterwards required, yet the said Thomas 



7d Mauleverer k^ersus Hawxby. 

Maul- (although often required,) has not yet paid the said 1902i to 

KVBRER V. iiie gaij siy Bichard^ but to pay the same to him has hitherto 

V ^^ * i altogether refused .and still refoses, to the damage of him the 

said Sir Richard of 20L And therefore he brings suit, &c« 

Imptrkuice. And now at this day, to wit, on Friday next after the morrow 

of the Holy Trinity in this same term, until which day the 

said Thomas Hofmxby had leave to imparl to the smd bill, and 

then to answer, &c« before our lord the king at Westminster^ 

come as well the said Sir Bichard Maideverer by his attorney 

, aforesaid, as the said ThomcK by Henry Thompson his attorney. 

DefendMitpnys And the said Thomas defends the wrong and injury when, &c. 

oyer of iiie bond. ^^^ prays oyer of the said writing obligatoiy, and It is read to 

Bond aet forth, him in these words, to wit, " Know all men by these presents, 

<< that we William Markinfield of Markinton in the county 

<^ of York gent and Thomas HanxaAy of Walknotkwait in the 

'* said county yeoman, and John Atkinson oL Markinton in 

^' the said county yeoman, do acknowledge and confess our- 

« selves to owe and be indebted unto Bichard Matdeoerer 

** knight and baronet, high sheriff of the county aforesaid, 

<< in the whole and just sum of one hundred and ninety 

*< pounds of good and lawful money of Englandy to be paid 

*< unto the said sherifl^ or his certain attorney, for which 

« payment well and truly to be made, we do jointiy and 

r 76 1 *' severally bind us, and every of us, our heirs, executors, 

^ administrators and assigns, firmly by these presents, sealed 

<< with our seals, and dated the third day of October^ in the 

*< twentieth year of king Charles the second, and in the year 

<< of our Lord one thousand six hundred and sixty-eight:*' 

which being read, he the said Thomas also prays oyer of the 

andalMofUw condition of the said writing obligatory, and it is likewise 

wU^hTwc ''^ ^ ^^^ ^^ these words, to wit, " The condition of this 

forth, « obligation is such, that if the above bound William Mark- 

*^ iijfield be and appear before our said lord the king at 

^^ Westminster^ on Saturday next afier the octave of St. 

** Martin^ to answer John Booth gentieman of a plea of 

** trespass, and also to a bill of the said John against him 

•< the said William for sixty pounds of debt, and against him 

<< the said William for thirty two pounds and ten shillings 

^^ more of debt, accoixling to the custom, &c. then the con^ 

*< diiion of the obligation to be void and of none effect, or 

^' else the same to be in full power and virtue," which being 

read and heard, he the said Thomas says, that the said Sir ' 

Bichard ou^X. not to have or maii^tiun his said action thereof 

3 
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against him, because he says» that at the parliament of the lord MAut« 
Henry the sixth after the conquest, heretofore king of England^ II a wxby ' 
&C. hoiden at Westminster on the 25th day of February^ in the ^ 
2Sd year of his reign, it was (amongst other things) enacted, •^^ pleads tiie 
by the authority of the said parliament, that sheriffi, under- c. 9. of sherifik* 
sheriffi, sheri£&* clerks, stewards or baili& of liberties, ser- ^°<^ 
vants or bailifEs, or coroners, should not take under colour of 
their office, by themselves, or by any other person to their use^ 
of any person for making a return or panel, any thing as for a 
copy of the panel, except four-pence ; and that the said sherifis 
and all other the officers and ministers aforesdd, diould let out 
of prison all and all manner of persons by them, or either of 
them arrested, or being in their custody by virtue of any 
writ, bill or warrant in any action personal, or by cause of 
indictment or trespass, upon reasonable security cS sufficient 
persons having sufficient within the county where such per- 
sons should be let to security or mainprise, to keep their days 
in such places where the said bills, writs or warrants should 
require (such person or perscms who should be or then were 
in their custody by condemnation, execution, capias utlagatumy 
or excommunicatumj surety of the peace, and all such perscms 
who were or should be committed by the special command of 
any justice, and vagabonds refusing to serve according to the 
form of the statute of laborers, only excepted) and that no 
sheri£^ nor any of his officers or ministers aforesaid, should 
take, or cause to be taken, or make any obligation for any 
cause before recited, or by colour of his office^ but only 
to themselves of any person, nor by any person who should 
be in their custody by course of law, unless by the name of [ 77 ] 
their office, upon condition that the said persons should appear 
at the day in the said writs, bills, or warrants, and in such 
places where the said writs, bills, or warrants should re- 
quire. And if any of the said sheriffi^ or officers, or minis- 
ters aforesaid, should make or take any obligation in any 
otiier form, by colour of their office, that the obligation 
should be void, as by the said act (among other things) is 
more fiilly manifest, and appears. And the said Thomas fur- 
ther says, that after the making of the said act of parliament, 
and before the making of the said writing obligat6ry, to wit, 
on the 10th day of Jimej in the 30th year of the reign 
of our lord Charles the second, now king of England^ iic. JvB.«iedoat« 
the said John Booth prosecuted out of tbe court of our w. m. dincttd 
88id lord the king before the king himself at Westndnaer, Sr*^^*^' 
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Maul- (the said court then bemg at Westminster in the county of 
EvsBBR V. Middleseai) a certain writ of our said lord the king, called a 

t *^ laHtaty to the then sheriff of the county of York directed, by 

which said writ our said lord the king commanded the said 
sheriff of Yorksktre^ that he. should take WiUiam MarkinfiM 
gent if he should be found in his bailiwick, and him should 
safely keep» so that be might have his body before our 
said lord the king at Westminster^ on Saturday next after 15 
days of St* Martin^ to answer John Booths gent* of a plea 
of trespass, and also to a bill of him the said John Booth 
against the said William for 602. debt, and against him the 
smd William for 32/. and IO5. more according to the cus- 
tom of the court of our said lord the king before the king 
himself to be eidiibited, and that he should have there that 

and ddrreicd to writ Which said writ afterwards and before the return 

the sheriff. thereof, to wit, on the last day of September in the 20th 
year aforesaid, at the casde of York^^ in the county aforesaid, 
was delivered to the said Sir Bichard Mandeverer^ being then 
sheriff of the sud county of Yorkj to^be executed in form of 
kw ; by virtue of which said writ the said Sir Bichard^ after- 
wards and before the return of the said writ, to wit, on the 
said 3d day of Octcber^ in the 20th year aforesaid, at the 
castle of York afor^aid, in the county aforesaid, (the said Sir 
Bichard then and there being sheriff cS the sud county of 
York) took and arrested the said William^ and then and there 
detained him in i)rison until the said WiUiam^ and the said 
Thomasy together with the said John Atkinson, as his sureties, 
sealed, and as their deed delivered the said writing obligatory 
above-mentioned to the said Sir Bichard. And the said 
Thomas fiuiher says, that the said Sir Bichard then and there 
took the said writing obligatory, with the said condition under- 
written, of and from the said WiUiam Markinfieldj and of and 
from the said Thomas and John, as his sureties, by colour of 
his oflSce of sheriff of the said county, against the form of the 
statute. And so the said Thomas says, that the said writing 
obligatory, with the. condition thereto above recited, so as 
aforesaid made and taken, in form and for the cause aforesaid, 
is void in law. And this he is ready to verify : wherefore he 
prays judgment if he ought to be charged with the debt 
[ 78 ] aforesaid, by virtue of the writing obligatory aforesaid. 

Gieneral demurrer in the usual form, and joiner in de- 
murrer. 

CwiaadviMre But because the court of our said lord the king now here 
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is not yet advised what judgment to give of and upon the Maul- 
premises, a day thereof is given to the parties aforesaid before evkrbr v. 
our lord the king at Westminster j until the next v ' j 

after to hear their judgment of and upon the 

premises because the court of our lord the king now here is 
thereof not yet> &c. 



D' 



Mauleverer verms Hawxby. Case is. 

Trinity, 21 Car. II. Regis. Rot. 251 1. 

^EBT upon bond by Maxdeverer late sheriff of Yorkshire^ S.C. isid.456. 
against Hcmxhy^ and declares upon a bond entered \^!^^^' 
into by the defendant to the piainti£^ by the name of his If the condition 
office of sheriff of Yorhskire, on the Sd of Orfoftrm the 20th S^^^^^i 
year of the reign of the now king; the defendant prays oyer '< condition of 
of the condition, which is entered in this manner, to wit, "^1^^^^" 
<^ The condition of this obligation is sUch, that if the above- ** if» &c. thai 
^ bounden William Marhinfield be and appear before our MrfttoAU^- 
*« lord the kinir at Westminster on Saturday next after the " tion to be 

void." the lest 

^ octave of St. Martin^ to • answer John Booth of a plea of ^ords are void 
" trespass ; and also to a bill of the said John against him the ^^ ^^^' 
<* said William for 60/. of debt, and against him the said withoattibrai. 
^* William for S2Z. 10^. more of debt, according to the cus- [ 79 ] 
^ tom, &c then die condition of this obligation to be void and 
^ of none effect, or else the same to be in full power and 
<< virtue," and thereupon the defendant pleads the statute 
28 H. 6. c. 9. of sherifis' bonds; and further says, that Mark' 
infield was arrested by the plaintiff, then sheriff of the county 
of Yorkj by virtue of a latitat out of this court, and the de- 
fendant, for the enlargement of Markinfield^ entered into the 
bond with the condition aforesaid which by force of the sta- 
tute was void in law, and to which there was a demurrer. 

And the exception taken by the defendant was to the con- 
dition of the bond, in which it is said, that if Markinfield 
appear, 8tc. then the condition of this obligation shall be void, 
8cc where it should be, then this obligation shall be void, &c. 
And it was argued for the defendant, that if Markinfield had 
appeared at the return of the writ, the bond would be in force 
against the defendant ; for it is said, that the condition shall 
be void, and then the bond will be single. And a single * •&P.Dy.ii9.b. 
bond is altogether void by the statute, which requires such ^^i^j^^. 
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Maul- bond to be with a condition for the appearance of the prisoner 
svaasa v. ^^ ^ ^j contained in the writ ; ? but there is no conditioa 
i *i to this bond, but only a condition to a condition, in which 

• Uy. 364. a. it is Said, that the condition shall be void, but not that 
^ '''*^* the bond shall be void ; and so there are no words at all 

to make the bond void: and whether Markinfield had ap- 
peared or not, the bond is sinj^e and without a condition, 
and therefore the bond is against the statute; and for this 
reason judgment was prayed for the defendant 

But it was answered and resolved hj the court, that the 

bond was good enough ; for the words ^ then die condition,'' 

&C. are void for their absurdity and repugnancy; and no 

more regard is to be paid to them, than if they had been 

omitted, and they must be taken in the same sense as if the 

words had been, << then this obligation shall be void.*' And 

if the whole clause had been omitted, the bond and condition 

would have been good enough, for after the bond conies the 

condition in this manner. The condition of this obligation 

** b such, that if the said Markt^tM appear,'' flCc which 

words alone shew that the bond was taken for the appeamnoe 

ot Markinfiddj which was all that the statute require^ though 

the clause, *^ then this obligation shall be void," had been 

The addition of wholly omitted. And now the addition of useless and im- 

patinentwoids pertinent words shall not hurt the bond and condition which 

booda^'^ * ^^'^ perfect before. Wherefore judgment was given for the 

dition which plaintiff Sounders of counsel with the plaintiff. 

wmpcrfhctbe. jyj^. ^he defendant's attorney had subtildy averred in 

[ 80 ] his plea, that Markinfield was arrested by a writ returnable 

at another day than was contained in the condition of the 

t See 1 Saund. bond f ; but this being a trick he did not dare to take ad- 

Fiikiiit. ^' vantage of it, as he told me afterwards. And note, the like 

judgment was given upon such proceedmgs on the same 

bond, between Mauleverer and Atkinson^ and between Mmi^ 

everer and Markinfidd^ in this term ; and the roll is in Mich. 

21 Car. 2. Regis. Rot 299. and SOO (Ir). 

( 1 ) See ante, 59. Poiteme v. Hatuon^ note S« 
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Richards & al' versus Hodges. case H. 

Trinity, 21 Car. II. Regis. Rol.282. 

NotHn^mdure, ) "O E it remembered, that heretofore, to wit, ih 
to wi > jj £^i^ igrm last past, before our lord the 
king at Westminster came Samuel Richards and Francis Samon, 
church-wardens of the parish of St. Peter, in the county of 
the town of Nottingham, by Balph Edge their attorney, and 
brought here into the court of our said lord the king then 
there his certain bill against John Hodges of the town of Not- 
tingham, in the county of the town of Nottingham, iron- 
monger, in the custody of the marshal, &c. of a plea of debt; 
and there are pledges of prosecution, to wit, John Doe and 
Richard Roe, which said bill follows in these words, to wit : Debt on bond. 
Nottinghamshire to wit, Samuel Richards and Francis Samon, 
church-wardens of the parish of St. Peter, in the county of 
the town of Nottingham, complain of John Hodges of the 
town of Nottingham, in the county of the town oi Nottingham^ 
ironmonger, being in the custody of the marshal of the mar- 
shalsea of our lord the king before the king himself of a plea 
that he render to them 1002. of lawful money of England, 
which he owes to, and unjustly detains from them ; for that 
whereas the said John, on the 1st day o{ Atigust, ifi the 19th 
year of the reign of our lord Charles the Second now 
king of England, &c at Bingham, in the said county of 
Nottingham, by his certain writing obligatory, sealed with the 
seal of the said JoAn, and to the court of our said lord the 
king now here shewn, the date whereof is the same day and 
year aforesaid, acknowledged himself to be held and firmly 
bound to tlie said Samuel and Francis, in the said 100/., to be 
paid to the said Samuel and Francis, when he should be 
thereunto requested. Yet the said John (although often 
required} has not yet paid the said 100/. to the said Samuel 
and Francis, or either of them, but to pay the same to them' 
has hitherto altogether refused, and still refuses; to the dam-» 
age of them the said Samuel and Francis of 10/. And there* 
fore they bring suit, &c. 

And now at this day, to wit, on Friday next after the [ 81 ] 
morrow of the Holy Trinity in the same term, until which day impwbmcc^ 
the said John had leave to imparl to the said bill and then to 
answer, befoce our lord the king at Westminster come as well 

Vol. II. Part I. T 
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Richards the said Samuel and Francis by their attorney aforesaid, as the 

^ ^' ^* said John by Balfk Gregge his attorney. And the said John 

1 J defends the wrong and injury when, &c. and prays oyer of 

the said writing obligatory, and it is read to him, &c ; and he 

also prays oyer of the condition of Uie said writing obligatory, 

BefiendsBt and it is read to him in these words, to wit^ ** The con- 

eonSSTrf Se dition of this present obligation is such, that whereas 

bond, which is Maty Botcs hatfi been of late delivered of a man-child 

•rt o«^ in hwc ^j^jj^ ^^ p^j^j^ ^j. g^ peier% withm the said town of Not- 

ti^gham^ to the which child the above-bounden John Hodges 
according to law stands charged to be the reputed father; 
if therefore the said John Hodgesj bis heirs, executors, ad- 
ministrators or assigns, or any of them, do from time to time 
and at all times hereafter, fblly and deariy acquit, discharge 
and save harmless, as well the above-mentioned Samuel 
Siehards and Francis Samon^ diinrch-wardens of the parish of 
St. Peta^% aforesaid, and their successors for the time beings 
and every of them, as also the inhabitants and panshionm 
of the said pariah, which now are, or hereafter shell be for 
the time being, and evtfy <if them, of and from all and all 
manner of costs, charges^ troubles and incumbrances what- 
soever, for or by reason of the birth, education, maintenance^ 
nourishing and bringfaag up of the said child, and of and froai 
all other actions, suits, charges, troubles and demands what- 
soever, touching or concemi^g the same^ that then this 
preseut obligatioii to be void and of none effect or else to 
remain, continue and be in full forc^ strength, power and 
virtue.'' Which being read and heard, the said Mm Hodges 
sigrs, that the said Sawmel Bkhards and Francis Samm ought 
ftnd pledb rum not to have OT maintain their said action therecrf* against him, 
damnyicaiut. bccausc he says, lliat the said Samuel Michards and Francis 
Samm, church-wardens as aforesaid of the parish of St. 
Pcier aforesaid, and their successors, and the inhabitants 
and parishioners of the said parish for the time being, 
from the time of making the said writing obligatory hither* 
Uh ^ eith^ of them, were not in any aaanner damnified 
. fiv or by reason of the birth, education, maintenance, nourisb* 
ing and bringmg up of the said child, in the condition afore- 
said above-named, or for or by reason of any actions, suits 
charges, troubles or demands whatsoever, touching or con- 
cerning the said child: and this he w ready to verify; whera- 
[ 82 ] fore be prays jjudgment if the said Samtml Richards and 
Francis Samon ought to have or maintain their wdd^i 
thereof against him, &c. 
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And the said Samuel And Francis say, that, by any thing by RIchArds 
the said John above in pleading alleged, they ought not to * ^^* ^* ; 
be barred from having dieir aforesaid action thereof against t ' f 

him the said John^ because they say, that the said child in Replication. 
the said condition mentioned was born within the parish of J^p^^J^e' 
St. Peter aforesaid, and that lieither the said Jokn Hodges^ nor duidfromrtarT- 
any other person, after the making of the said writing obli- j^orTI^nS? 
gatory, and before the day of exhibiting the said bill of the 
said Samuel and Francis^ to wit, for the space of one month 
from the first day of March in the 21st year of the reign of 
our said lord the now king, provided any maintenance or 
nourishment for the said child : wherefore the parishioners of 
the said parish of St^ Peteri lest the child should petish 
thro&gh hunger and cold, during the whole time aforesaid, 
at BhighaM aforesaid, wei'e obliged to lay oat and expend, 
and did lay out and expend, the smn of ifs. of lawful money 
o( England, for the maintenance, nourishing and bringing up 
of the said child for the time aforesaid, and so the parishioners 
are damnified. And this they are ready to verify ; where* 
lore they pray judgment and their said debt, together with 
their damages On occasion of the detention of the said debtj 
to be a^iidged to them^ Sec. 

And the said John Hodges says, that he the said John for Rejotndef . 
the Said space of one month firom the first day of March in 
the 8 1 St year aforesaid^ would have nourished and maintained That defendan 
the said child at hia own Costs and charges^ and on the said ot^red to main- 
first day of March in the £lst year aforesaid, at Bingham his own ex- 
afbresaidy ofiered to the said Francis and Samuety and the said Pf °^.^^ ^ . 

plaintius would 

parisliioiiers^ to nourish and maintain the said child at his own not suffer him;; 
coats and charges, and the said Francis and Samuel, and the ^d^^JJ^™ 
said parishioners, then and there refused to permit him tlie said of their own 
Jokn to nourbh and maintain the child at his own costs and ^'^"S- 
> charges ; but the said Francis and Samuel, and the said pa- 
rishioners^ of their own wrong, and agamst the will of him 
the said John^ then and there put the said child to nurse^ 
and for the nursing and maintenance of the said child of 
their ownf wrong paid the said foin: shillmgs. And this he is 
ready to verify; wherefore^ as before, he prays judgment, 
and that the said Francis and Samuel may be barred from 
having their said action thereof against him, &c. 

General demurrer; and joinder in demurrer. 

But because the court our of said lord the king now here [ 83 ] 

T 2 
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HiCHAsna is not yet advised what judgment to give of and upon the 

& el* V* premises, a day therefore is given to the parties aforesaid 

ODGBS*^ before our lord the king at Westminster^ until 

Citna aduimre next after to hear their judgment of and 

upon the premises, because the court of our lord the king 

here is thereof not yet advised, &c* 



fftrnd 



Case 14. Richards & al' versus Hodges. 

Trin. 21 Car. II. Regis. Rot. 882. 

a.C. 1 Sid.444. TVEBT upon bond by Bichards and Samon against Hodges i 
\ Keb!! sfs. ^'^ ^® defendant prays oyer of the condition, which is» 
Ifthedefendbnt << That whereas Maty Bates hath been of late delivered of a 
^^I^^^J]^ man-child within the parish of St. Peter^ in the town of 
nily, and the Nottingham^ to the which child the above-bound Jn^n Hodges 
«id ^eJabow* according to law^ stands charged the reputed father; if there- 
damnified, and fore the said John Hodges^ his heirs, executors, administrators 

the defendant . «^, jr.- .1- j . ii 

rejoins that the or assigns, or any ot them, do from time to time^ and at all 
Pj^^ffj"* times hereafter, fully and clearly acquit, discharge and save 
own wrong, it harmless, as well the above-named Samuel Bkhards and JPranrts 
i a departure. Samon, church-wardens of the parish of St. Peter aforesaid, 
and their successors for the time being, and every of them, 
and also all the inhabitants and parishioners of the said parish, 
which now are or hereafter shall be for the time being, and 
every of them, of and from all manner of costs, charges, 
[ 84 ] troubles and incumbrances whatsoever, for or by reason of the 
birth, education, maintenance, nourishing or bringing up 
of the said child, and of and from all odier actions, suits 
charges, troubles and demands whatsoever, touching or con- 
cerning the same, that then, &c. " And upon this the defend- 
ant pleads non damnificatus generally : the plaintifis reply that 
neither the defendant, nor any other, for the space of a month 
after the making of the bond, provided any maintenance for 
the infant, wherefore the parishioners, to prevent the infiuit 
from perishing with hunger and cold, during the whole time 
aforesaid were forced to pay, and had paid 4^., for the main- 
tenance and nourishment of the infant, and so the parishioners 
were damnified, &c.; to which the defendant rejoins, that 
he would have nourished the in&nt at his own costs and 
charges during the whole of the said time, and offered to do 
it as well to the plaintiffs as to the other parishioners, but they 
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refused to permit him to do so ; and of their own wrong, and 
against the will of the defendant, put the m&nt to nurse, and 
paid the ^s. [a] And this, &c. wherefore, &c. Upon which 
rejoinder the plainti£& demurred in law. 

And by the court, the rejoinder was bad, because it waft a 
departure from the first plea in bar : for the defendant in his 
plea says, that the parishioners were not damnified ; and when 
the plaintiffs by their replication show how they were dam- 
nified, the defendant cannot rejoin, that the damnification 
Was of their own wrong, as he has done here, but ought to 
have pleaded it at first in his plea in bar. And ^ough 
Saunders of counsel with the defendant urged that it was not 
any damnification at all, because it was the voluntary act of 
the parish to put the infant to nurse, when the defendant 
himself offered to maintain it, et volenti nonJU injuria^ and 
they ought not to take advantage of their own wrong ; yet 
non allocatur; for the court held clearly, that the rejoinder 
was a departure (1); and therefore it was adjudged for the 
plainti£&. 



84 

Richards 
&al'v. 

HODGBS. 



(1) See Nevaland v. Osman^ Burn's 
Justice, Bastard. Simpson v. Johmon, 
Dougl.7. 2 Wil8.126. In a late case, 
however^similar to the present, the plain- 
tiffyinstead of demurring to the rejomder, 
took issue upon it ; though, upon the au- 
Uiority of this case, it seems he might have 
demurred upon it, as being a departure 
from the plea. That was debt on bond 
by the church-wardens of the parish of 
R. conditioned to indemnify the church- 
wardens and overseers of the poor, and 
the inhabitants and parishioners of R. 
against the charges which should arise, 
or be imposed upon them, on account 



of the maintenance, and bringing up 
of such child or children, as one E. W. 
then went with, and should be delivered 
of. The defendant pleaded non damni- 
Jicatus. The plaintiff replied, that the 
said E. W. was delivered of two chil- 
dren, and that neither the defendant, 
nor any person on his behalf, provided 
any food or nourishment for them : by 
reason whereof, the inhabitanto of R^ 
lest tlie children should perish for want 
of necessary food and nourishment, were 
forced and obliged to expend, and did 
necessarily expend Si. in providing, Ac. 
and were so damnified, &c. ; the defend- 



[a] In 4 Taunt. 498. Strangewa^s v. 
Robinson^ the defendant pleaded a plea 
similar to this rejoinder, except that it 
did not show that the child was in the 
custody or power of the overseers, and 
on that ground, the court held the plea 
to be bad ; at the same time giving no 
opinion as to the right of a putative 
father to the custody of a bastard atler 



the age of nurture: within that age he 
certainly has no right to the custody. 
5 T. R. 278. The King v. Saper. 7 East, 
579. The King v. Hopkins, 5 East, 223. 
The King v. Moselet^, in note. But the 
father of a legitimate child has such a 
right. 5 East, 221. The King v. De 
ManneviOe. 

T 3 
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ant rejoioed} that no justice's order 
was ever made upon the inhabitants of 
R. for the maintenance and bringing 
up of the said children, or for the pay- 
ment or allowance of the money> &c. ; 
and therefore if they did expend, it was 
of their own voluntary act and wrong, 
and if they were danuiified it was of their 
own wrong, &c. The plaintiff took issue 
upon the rejoinder. 1 H. BI. 253. Hayes 
V. Bryant. However tliis case is so much 
like the present in principlei that it 
seems no doubt can be entertained, that 
the rejoinder was a departure, for the 
defendant ought to have stated it in his 
plea at first, though indeed it would 
have been no defence to the action if 
he had, because the court held clearly, 
that an order of justices was not neces- 
sary to make the officers of the parish 
liable to do, what they were otherwise 
under a legal obligation of doing, 
namely^ to provide necessaries for the 
c^ldren. \b1 

A, departure in pleading is said to be, 
vhen a man quits, or departs from the 
ground which he hi^ first relied upon, 



and has recourse to another ; it is, when 
his subsequent plea does not contain 
matter pursuant to his former, nor sup- 
port and fortify it. Co. Litt. 304. a. 
One reason why a departure in pleading 
is never allowed, is, because the record 
would by such means be spun out into 
endless prolixity ; for he, who has de- 
parted from and relbquished his first 
plea, might resort to a second, third* 
fourth, or even fortieth defence : plead- 
ing would thereby become infinite ; 
he who has a bad cause would never 
be brought to issue, and he who has a 
good one would never obtain the end 
of his suit. See several cases as to what 
shall be a departure, cited 1 Saund. 117. 
Cutler Y, Southerner note (3). Thu8»if 
the declaration be founded on the com- 
mon law, the plaintiff in his replication 
cannot maintain it by a special custom* 
Co. Litt. 304. a. But if an action be 
brought to recover a penalty given by 
statute, and the defendant pleads a re- 
peal of the statute by another act, the 
plaintiff may reply that the first statute 
was afterwards revived, and it is no 



[F] The statute 6 G.2. c. 31., which 
directs security to be given to the 
parish, does not authorize the parish 
officers to take a promissory note abso- 
lute for a sum certain, it being contrary 
to public policy, and giving the parish 
an interest in the death of the child. 
6 East, 100. Cole v. Gower. And if a 
sum of money be paid to the parish, 
and the child afterwards die, the puta- 
tive father may recover back all that is 
not expended, as money had and 
received to his use. 1 Brod. & Bing. 1. 
Watkinsv. Hewlett. 1 Camp. 396. Toton- 
son V. Wilson. For the same reason, 
where a bond to indemnify is given^ and 
the obligor becomes bankrupt, the 
parish cannot prove the penalty under 
the commission, aiid so receive a sum 
certain ; and the bankrupt*s certificate 
8 



is no bar to an action on the bond for 
expences ofter the bankruptcy. I B. 
& A. 491. Overseers of St. Martinis v. 
Warren. But a voluntary bond given 
by the putative father, conditioned for 
payment of a sum certain every three 
months, until the child should be deemed 
capable of providing for herself, waa 
held good. 1 M. & S. 310. Middldtam 
V. Bellerby, So a bond for payment of 
a certain sum weekly while the child 
should remain chargeable. 4 Taupt. 
498. Strangetoays v. Robinsonm 

By 54 Geo. 3. c, 170. s. 8. actions on 
securities for indemnifying the pariah 
against the charge of bastard childfen 
must be brought in the names of the 
overseers for the time being, and not 
in the names of the original obligees* 
3 B. Moore, 21. Addey v. WooUey. 
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departure. Cro. Car. 258. ButUr v. 
Prettdeni of CcUege of Physicians, So, 
where in debt on bond with a condition 
to be a true prisoner without making 
any escape, the defendant pleaded, that 
J. L. did remain a true prisoner with- 
out committing any escape, Sec. ; the 
plaintiff assigned a breach, that ISth 
January J. L. made an escape ; the de- 
fendant rejoined, that J. L. went a little 
way out of the rules of the prison, but 
being sent for back by the plaintiff, he 
immediately returned with the consent 
of the plaintiff, was accepted as his pri- 
soner, and so continued ever since ; to 
which it was demurred. And by Reeve 
C. J. here is a breach assigned, to 
which the defendant rejoins, that J. L. 
did make an escape, for he says he 
went out of the rules of the prison, 
which is an escape at common law, 
3 Rep. 44. a. Boytoh'B case, and also by 
aCatute 8 and 9 W, 8. c. 27* 8. 1. : and 
then he returned with consent of the 
plaintiff; this is a departure, for if it 
would excuse the esci^ie, it should have 
been pleaded at first. Com. Rep. 553. 
Gambler v. LarHn. So where in trespass 
for impounding the plaintiff's mare, the 
defendant pleaded, that she was doing 
damage to the king in his forest of 
WaUham : the plaintiff in his replica- 
tion entitled himself to a right of com- 
mon in the forest for a mare, and there- 
fore he put the mare there to use his 
common : the defendant rejoined, that 
the mare was mangy and doing da- 
mage, and therefore he took and im- 
pounded the mare, because she was 
wrongfully and unlawfully in the forest : 
the rejoinder was held to be a departure 
from the plea ; because the plea is, that 
the mare was doing a private trespass 
to the king in his forest of W., and 
therefore the defendant impounded her ; 
but the rejoinder is, that the mare was 
mangy, which, by the statute 32 H. 8. 



c. 13. 8. 11. is a common ntiMati^iliqui- 
rable in the leet, and therefore the de- 
fendant impounded her. 2 WiU. 96. 
Palmer v. Stone. And where in reple- 
vin for taking the plaintiff's goods and 
ckattdsj to wit, one lime-kiln, the de- 
fendant avowed for rent in afrear, and 
the plaintiff in his plea in bar said that 
the Ume-kiln was affixed to thefieehM 
of the piece or parcel of ground on which, 
&c. and as such was by law elempt from 
a distress for rent, to which the defend- 
ant demurred generally ; the court held, 
that the plea in bar was a departure 
from the declaration ; that the declara- 
tion, treating the limeJciln as a chattd, 
might possibly have been true, because 
lime may be burnt in a portable oven, 
and the kiln need not therefore necessa- 
rily be affixed to the freehold ; but as the 
plea in bar stated it to be affixed to the 
JreehoUf it was inconsistent with the de- 
claration. 4 Term Rep. 504. Niitet v« 
Smith. So where to debt on an annuity 
bond the defendant pleaded, that no 
such memorial of the bond, as 18 required 
to be enrolled in Chancery by the sta- 
tute 17 Geo. 3., was enrolled, &:c. be- 
fore the commencement of the plain- 
tifi*'s suit : the plaintiff replied, that a 
memorial of the bond was enrolled, 
which contained the day of the month 
and the year when the bond bore date, 
and the names of all the parties and 
witnesses, and set forth the annual sum 
to be paid, and the name of the person 
for whose life the annuity was granted, 
and the consideration of granting the 
same; the defendant rejoined, //la/^rti^f^ 
toas that the memorial of the bond xoas en» 
roUedi but alleged that the memorial did 
not truly set forth the consideration on 
which the annuity was granted. The 
court was clearly of opinion, that the 
rejoinder was a departure from the plea. 
A memorial was enrolled, which upon 
the face of it was a good one ; and if 
T 4 
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the defendant wished to impeach it, he 
should have pleaded it at first, and 
shewn in what particular it was defec- 
tive> and thus have compelled the 
plainti£P to take issue upon that fact ; 
but, having in his pica in bar alleged 
that there was no memorial^ he ought not 
afterwards to be permitted to admit, in 
his rejoinder, that there was one, and 
then deny the validity of it ; that the 
words "no such memorial," like the 
words " no such award," or " no 
**capiasad satt^aciendunif* tender issues 
injactf and not in law; that if the 
pIainti£P had taken issue on the alle- 
gation of << no such memorial, &c." 
the parties could not, upon that issue, 
have gone into the objection to the me- 
morial, which arises under the act of 
parliament, any more than they can 
upon the issue o£ no awards where there 
is an award in fact, go into objections 
to the award in point of law. 4 Term 
Rep. 585. Praedy. Duchess of^Cumber- 
land. And where in trespass for im- 
pounding the plaintiff's ox, the defend- 
ajit justified the taking damage feasant, 
and impounding it ; the plainti£P entitled 
himself to common of pasture for one 
ox, in the place in which, &c. and that 
he put the ox there to use his common ; 
the defendant rejoined, that the plain- 
tiff had surcharged the common with 
that ox, and that he took and impounded 
him surcharging the common ; it was 
adjudged, that the rejoinder was a de- 
parture from the plea ; for therq was 
a great deal of difference between da- 
mage feasant, and a surcharge of com- 
mon ; that the surcharge should have 
been pleaded at first. 1 Salk. 221. 
Countess ofArran v. Crispe; because the 
defendant then knew the plaintiff's 
right. Willes's Rep. 638. Ellis v. 
Howies. So where in debt on bond given 
by the defendant on his marriage, with 
condition that he would permit his in- 



tended wife, either during the marriage^ 
or by will, to dispose of 50^ out of his 
personal estate, the defendant pleaded 
that he had not prevented his wife from 
disposing of that sum according to the 
terms of the condition ; the plaintiff in 
his replication set forth a particular 
appointment of the money by the wife 
according to the condition of the bond, 
a notice to the defendant of the appoint- 
ment, a request to pay, and a refusal by 
him ; the defendant rejoined that he 
had not any personal estate out of which 
he could pay the 50/. ; the rejoinder, on 
a general demurrer, was held to be bad, 
because it was a departure from the 
.plea; though it would have been no, 
defence if pleaded at first, because the 
defendant is estopped by the condition 
of his bond to say that he had not suffi- 
cient personal estate. Willes's Rep. 25. 
Cossens v. Cossens* So where in assumpsit 
by an executor on several promises^ 
which were all laid to be made to the 
testator in his life time, to which the 
defendant pleaded the statute of limit- 
ations, and the plaintiff replied a sub- 
sequent promise to himself, the repli- 
cation was held to be a departure and 
therefore bad. Ibid. 27* Hickman v. 
Walker. And where to debt on bond, 
the defendant, afler praying oyer of the 
condition, which was for performance 
of an award, pleaded no award made ; 
the plaintiff replied, and shewed an 
award; the defendant rejoined that 
other matters were referred, of which 
the arbitrators had not taken any no- 
tice, and therefore it was no award, 
and thereupon the plaintiff demurred ; 
the court adjudged thait the r^oinder 
was a departure from the plea, for 
the defendant ought to have pleaded 
this special matter in his plea at first. 
1 Sid. 180. Morgan v. Man. Sir T. 
Raym. 94. S. C. ; and see 1 Wils. 122. 
Harding v. Holmes^ which is precisely 
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the same case with Morgan and Man-lc] 
And if the defendant, in debt on bond 
conditioned (among other things) for 
payment of rent reserved in such an in- 
denture of lease, pleads performance 
generally^ and the plaintiff assigns a 
breach, in non-payment of the rent, 
and the defendant rejoins that he offered 
to pay it, this is a departure; for an 
offer and refusal is not the same as a 
performance. Cro. Car, 76, ??• CAa/y- 
man v. Chapman^ See also 4 Leon. 79. 
eiinien v. Bridges. Dy. 25S. b. 2Mod. 
SI. Sams V. Dangerfield. Post. 188. 
But where tlie plaintiff states generally 
in his declaration, that he demised cer* 
tain premises to the defendant, who 
pleads nil habuii in tenementiSf which 
primdjade is a good plea, the plaintiff 
may reply a demise by indenture, and 



so estop him, and the replication will 
be no departure. S Leon. 203. Thorp 
V. Wignfield; vid. 1 Saund* S25» n.(4). 
A departure in pleading seems to be 
matter of substance^ and bad upon a 
general demurrer, as may be collected 
from 2 Wils. 96. Palmer v. Stone, 
I Wik.122. Harding V.Holmes. 4 Term 
Eep.504. Niblet v. Smith. WiUes's Rep. 
638. Ellis v. Rotoles. 2S. Cossens v. 
Cossens. Ibid. 27. Hickman y. Walker. 
1 Saund.l 17. Cutler v. Southern, note(3). 
The only mode of taking advantage of 
a departure, is by demurrer ; for if the 
defendant, instead of demurring, take 
issue upon a replication* containing a 
departure, and it be found against him, 
the court will not arrest the judgment* 
Sir T. Raym. 86. Lee v. Rayner. 



[r] But since the decision in 1 1 East, 
188. Fisher v. Pimbley^ ante, vol. i. 
327. note [flf], that aiYer a plea of nul 
agard, the defendant may in his rejoin- 
der show an ward void in law, because 
it is the same as no award ; it should 
seem that such a rejoinder as was 
pleaded in Morgan v. Man would not 
be held to be a departure.. And the 
same observation applies to the rejoinder 



in Praed v. Duchess of Cum berland. So 
where bail pleaded to ascirejaciasy that 
no ca.sa. wasdulif issued against the 
principal, and the plaintiff replied a 
ca. sa. into Middlesex, a rejoinder that 
the venue in the action was in London, 
was held no departure. 16 East, 41. 
Dudlow V. Watchorn, ante, Vol. IL 72 s. 
note [n]. 



Hesketh versus Lee & bI\ 
Pasch. 21 Car. II. Regis. Rot. 408. 



Case 15. 



ipNGLANDj to wit. OUR lord the king has sent to his writofcmr. 

chancellor in his county palatine of Lancasterj or to his 
deputy there, his writ close in these words, to wit; Charles 
the 2d, by the grace of God, of England^ Scotland^ Prance^ 
and Irdandf king, defender of the faith, &c. to our chancellor 
in our county palatine of Lancaster, or to his deputy there, 
greetbg : Because in the record and proceedings, and also 
in the giving of judgment, in a plaint which was in our [ 85 ] 
court at Lancaster by our writ of entry star disseisin in the pos^f 
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Heskkth t?« between Thnnas Legh^ esq. and Alexander Sigby^ esq. and 
LBE&al\^ T^offMM Hesketh^ of the manors ofBi^orth^ Martholme^ Har- 
'woodf Langton^ Crostorif Hesketh cum Beccansal, TarUon cum 
SaUom^ Mimdedejf^ Wrightingtanf ShevingtoHy Houghmcke and 
Netker^Wiaingham with the appurtenances^ and of S8S mea- 
soagesy 4 milk, 1000 acret of land, 367 acres of meadow, 
lock) acres of pasture, 8000 acres of moor, and 2000 acres 
of furze and heath with the appurtenances in Ibtffbrth^ 
Marthdme^ Harwoodj hongjtan^ Croston^ Hesketh cum Becconsal^ 
TarUon cum Sallom, Mawdeslet/f Wrightington^ Shevingtonj 
Houghmcke^ Nether-Wittitigiamf Holmesfaooodf TaMeworthj 
Lancaster^ Preston^ Wigan^ Ormschurchj Penwortham^ Hatton^ 
Muekhoolef BreihertoHf Ecdestanjuxia, Crostofh Bispham^ Neuh 
braaey Newboraugh in Lathamj Parbouldj SamleAufyt NemUm 
cum Scales^ Barton in DaamhoUand^ Bickerstaffe^ JVinsUndeyf 
and in Scaresbrtcke^ with the appurtenances in the county of 
Lancaster^ manifest error has invented, to the great damage 
of the said Thomas Hesketh^ as by his complaint we are in- 
formed: We being willing that die error, if any there be, 
should in due manner be corrected, and full and speedy justice 
done to the parties aforesaid in this behalf do command 
you, that by our writ under the seal of the county palatine 
aforesaidf you make your mandate to our justices 9X Lancaster^ 
that they send to ua into the chancery of the said coun^ 
under their 8eals» the record and proceedings of the said r&- 
Govery^ with all things touching the same^ which are in their 
custody, as it is said, before 15 days oiEasteTf and our writy 
which shall thereof come to them, and that you send to us 
distincdy and openly under the seal of the county aforesaid, 
the record and proceedings of the recovery aforesaid, and this 
writ, so that we ifiay have them in five weeks from the day of 
Easter^ wheresoever we shall then be in Etigland^ that the 
record and proceediflgs of the said recovery being inspected, 
we may cause to be further done thereupon, for correcting 
that error, what of rights and according to the law and custom 
of England ought to be done. Witness onrself at Westminsterj 
the 4th day of Pehruary in die 2lst year of our reign» 
The answer of The answer of ^\x Thama;s Ingram^ knt. chanceUor rfthe 
^'tiwnM ^ county palatine of our lord the king at Lancaster to this 

county pulfttinff. 



' By Virtue of this writ to me directed and delivered, I hav^ 
by another writ duly made under the seid of die said county 
palatine^ made my mandate to the justices wtthm mentioned. 
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as within X am commanded; which said jastices, to wit, Hbskbth i?. 

Sir Christopher Turner^ knt. one of the barons of the exche- J^^^^^'»^ 

quer of our Lord the now king at Westminster^ and Sir Richard ' 

Rain^rd^ knt one of the jusUces of our said lord the king 

assigned to bold pleas before the king himself, justices of our 

said lord the king at LancasteTf have answered that the record 

and proceedings of the recovery whereof mention is within 

made, with all things concerning the same, they have sent to [ 86 ] 

me in the said chancery of the county palatine aforesaid, 

which said record and proceedings of the said recovery I send 

to our said lord the king at the day within-contained, as within 

I am commanded. 

By the chancellor himsdf. 

Original and judicial writs of the session holden at Lan^ 
casterj on Friday the 80th day of At^ust^ in the ISth year of 
the reign of our lord Charles the 2d, by the grace of God, of 
England^ Scotland j France^ and Ireland^ king, defender of the 
&ith, &C. Charles the 2d, by the grace of God, of England^ 
Sootlandj France^ and Ireland^ king^ def^ider of the &ith, &c 
to the sheriff of Lancashire^ greeting : Command Thomas Hes^ 
ketif esq. that justly and without delay he render to Thomas 
Legk and AUstander Bigbtff esqrs. the manors of R. M. H. 
L. a H. cum B. T. cum C. S. M. W. S. H. and N. W. 
with the appurtenances, and S2S messuages, 4, mills, 1000 
acres of hmd, 267 aeres of meadow, 1000 acres of pasture^ 
2000 acres of moor, and 2000 acres of funse and heath with 
the appurtenances, in R. M. H. L. C. H. cum B. T. cum 
S. M. W. & H. N. W, H. T. L. P. W. O. P. M. B. 
E. juxta G B. N. in L- P. & N. enm S. B. in D. B. 
W. and S. with the appurtenances, which they claim to be. 
their right and inheritance, and into which ihe said 7%omas 
Hesketh hath not entry, nnless after the disseisin which Hugh 
i7t<fi/ thereof unjustly, and without judgment, hath made to 
the aforesaid Thomas Le^ and Mexander Ri^^ withhi 9^ 
years now hist past, as they say, and whereof they comphdn 
that the said Thomas Hesketh dafcMroes them. And unless he 
shall do so, and if the said Thomas Leg^ and Atexander shall 
make you secure of prosecuting their claim, then summon by 
good summoners the said Thomas Hesketh, that he be before 
Qur justices at LancQStd\ on the first day of the next general 
session of the assi^ees to be holden there, to shew wherefore he 
hath not done it; and have you there die summoners and 
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Hbsksth o« this writ Witness ourself at Lancaster, the 4th day of 
^LggAal'.^ j^gfgg^^ in the 13th year of our reign. Otaxty. For 30/. pwd 
'' into hanaper by John Oiway, esq. for a fine of the within- 

written, who affirms that the tenements within-written do 
not exceed the value of 300/. a year. — Pledges of prosecution, 
John Doe and Bichard Boe. — • Summoners, John Den and 
Bichard Fen. 

Sir George Middletonf knt and hart sheriff* 

Pleas at Lancaster of the session holden there on R-tday 
the 30th day of August, in the 13th year of the reign of 
Charles the 2d, by the grace of God, of England, Scotland, 
France, and Ireland, king, defender of the faith, &c. before 
Sir Christopher Turner, knt one of the barons of the exche- 
quer of our lord the king, and Sir Robert Bernard, knt 
seijeant at law, justices of our said lord the king at Lancaster* 
Roll. 7. 
licence nnder Our lord the king has sent, to our justices at Lancaster, his 
■oa^tfi* infiuu Ictte" sealed under the privy seal of our said lord the king in 
to waSm a noo- these words : Charles the 2d, by the grace of God, king of 
^'^' England, Scotland, France, and Ireland, defender of the faith, 

&c to our trusty and well beloved Sir Christopher Turner, knt. 
chief justice of the common pleas for the county palatine of 
Lancaster, and Sir Bobert Bernard, knt justice of our siud court 
of common pleas, and to our chief justice and other justices of 
the same court for the time being, and to all other our officers 
and ministers of the same court, greeting. Whereas Thomas 
Hesketh an infant, and Lucy Molyneux his mother, and guar- 
dian, by their humble petition to us exhibited, have shewn 
unto us, that about the year of our Lord God 1641, there was 
a marriage agreed upon between Bobert HeSketh the petitioner 
Thoma^s late father, and tiie petitioner Lucy, which was ac- 
cordingly had and solemnized, and that, in pursuance of the 
said agreement, Bobert Hesketh the petitioner Thama^s late 
grandfather, and Bobert Hesketh the petitioner Thoma^s late 
father, did by indenture dated the 9th day of November 1641, 
£br the settling of a jointure upon the petititioner Luty, cove- 
nant to settle all their manors, messuages, land, tenements, 
hereditaments and premises, lying within the county palatine 
of Lancaster, to the uses in the indenture named ; that after- 
wards it was agreed to settie the same by act of parliament, 
and to that end and purpose a bill was brought into the par^ 
llament then sitting, but the ^ate differences and distractions 
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blling out, it was not proceeded in, f^nd thereupon tlie said of Hxskith v. 
petitioner Thomais late father did by indenture dated the ^^"^*^'*^ 
22d day of Odcber 1647, covenant Aat he would with all ■ ' 
speed settle the said manors, messuages, land and tenements 
to the uses in the said indenture mentioned, and in pursuance 
of the said covenant did by his indenture dated the 14th day 
6i February in the year of our Lord God 1649, covenant with 
Bichard Haworth and WiUiam HalsaU that, at the then next 
assizes to be holden at Lancaster^ he would su£kr a recovery of 
several of the manors, houses and demesne lands to the uses 
in the said indenture dated the 22d day o^ October^ in the year 
of our Lord 1647 ; and at some other assizes following would 
suffer another recovery of all the tenements, parcel of the said [ 98 ] 
manors, to such uses as in the aforesaid indenture is men- 
tioned. And that in pursuance thereof a recovery was exe- 
cuted of the said manors, houses and demesne lands, but 
before the 2d assizes following the said Robert Hesketh the 
petitioner T/wnuufs late iather died, and that by reason thereof 
one part of the petitioner Thomases estate stands setded and 
another not, and part of the petitioner Lucjfs jointure is as- 
sured to her and the other not, so that the rest and the residue 
of tlie said manors, messuages, lands and tenements cannot be 
perfectly setded and assured according to the aforesaid cove- 
nants and agreements, but by a recovery to be had and suP* 
fered by the said Thomas Hedceth who is within age ; the said 
petititioners have therefore humbly prayed, that we would be 
graciously pleased, in a case of this nature, and of so great 
importance, to give you authority and warrant for sufl^ing 
and passing of a recovery of that part of the petitioner's estate 
which is yet unsetded, to the end that the same may be setded 
according to the covenants and agreements aforesaid : know 
ye therefore that we, &vouring the petitioners in this their so 
just and humble request, are graciously pleased, for the reasons 
expressed in the petition, to condescend, that the said Thomas 
Hesketh may either in person, or by his able and suflicient 
guardian, or prochein-amie, sufler such a recovery, of all and 
singular the said premises in the said petition mentioned which 
were not formerly settied, as thereby is desired, notwithstand- 
ing the said Thomas Hesketh hath not aooomplished his foil age 
of 21 years, the same being die only cause alleged to prevent 
the doing thereof, which otherwise might be done, without 
this our special warrant, m the ordinary course of legal pro- 
ceedings ; and therefore, we do by these presents assent and 
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Heskxth Vk give fall power aad authority unto you our said chief justice^ 

^LEE&aK^ and the rest of the justices of our said cbiirt of Gotnmon pleasj 

' holden for the said county palatine of Lancaster now being, 

and to the chief justice of our said court, and the rest of the 

justices of the said court for the time being, that you and 

either and every of you do allow and permit the said petitioner 

7%omas Heskethf either by himself in person, or by his able 

and sufficient guardian or prochein-amie, to suffer a Common 

recovery as tenant or vouchee, and to proceed tlier^in with 

H 99 ] effect according to the course of law in that case used and 

provided, any thing whatsoever to the contrary thereof in 

anywise notwithstanding; and these presents, or the enrolment 

thereof, shall be unto you our said chief justice, and the rest 

of the justices before named, and to our chief justice and 

other justices of our said court for the time being, and to all 

others whom it may concern^ a sufficient warrant for doili^ 

effecting and allowing of all and singular the premises, ac* 

cording to our pleasure herein dedared, and the true intent 

and meaning of these presents* Given under our private 

signet at our court at WhitehaUi the 8 1st day of Jidyf in the 

Idth year of our reign^ and in the year of our Lord lefil.* 

Arecomywith LancoMreg to wit» It is granted by the court ber^ that 

.ingk^cNidier. j^^ MoUmiut^ esq. shall sue for ThcmU Heskethf esq. Who 

CountagMiitt 18 Within age^ as the guardian of the smd ThomaSf agaant 

^^^^ TTumOiLeefeaici^undkAUaanderE^byfe^^ 

Lancashiref to wit* Thomas Lee and Alesanier . lUgl^ 
esquires, in their proper persons^ demand against' TAomas 
Heskeihf esq. the nMinors of R. M< H^ L« C. H^ cum B. 
T.. cum S« M. . W. Sir H« and N. W. with the appurtenances, 
and 323 messuages, 4 mBls, 1000 acres of land, 267 acres of 
meadow, 1000 acres of pasture, 2000 acres of moor,* and 
2000 acrea of fune and heatfa,i with llie appurtenancea in R. 
M- H.L. C.H.cum B.T.caMS. M.W.S. H. N-W.H. 
T.L, P. W.O.P.R M. B.E. juxta a B. N- in L. R& 
N. com S« B. vBtJ>. B. W. and S« with the afypurtenanees^ as 
their right of inherkasice, and into* whncb the said JTnmas 
hath not entry until after the disseisin which Hugh Htmt 
thereof w^Hstly and witbonft judgment hath made to the 
aforesaid Thomas Lee and Jlexandery within 90 yeara now last 
past^&cadd wherectfthey say that dMy themselves were seised 
of the maaafa aad tenements aferesaici with the appurtenances 
in their desiesaeas of fee and right, in. the time of peaoe^ in 
(he tine of our bad the mem king, by takiag the e^dees 
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thereof to the value^ &c. and into whicb^ &c. and thereof they Hesketh u. 
bring suit. &c. LEE&al'>^ 

And tlie said Thomas Hesketh^ who is within age, by John ' 

MolineuXf esq. who is admitted by the court here to sue for 
the said ThomaSf as the guardian of the said Thomas in the [ 90 3 
plea aforesaid, in bis proper person comes and defends his 
right when, &c» and vouches thereof to warranty Thomas ^^^^ 
Barton^ who is present here in court in his proper person, vouchee. 
and fireely warrants the ntanors and tenements aforesaid with 
the appurtenances to him, &c And thereupon the said 
Thomas Juce and Alexander demand against the said Thomas 
Barton^ tenant by warranty, the manors and tenements afore- 
said with the appurtenances in form aforesaid, &c and 
whereof they say that diey themselves were seised of tlie 
manors and tenements aforesaid with the appurtenances in 
their 'demesne as of fee and right, in time of peace, in the time 
of our lord the king, by taking the esplees thereof to the value^ 
&C. and into which, &c. and thereof they bring suit, &c. 

And the said Thomas Barton tenant by his warranty defends 
his right when, &c« and says that the said Hugh did not 
disseise the said Thomas Lee and Alexander of the manors 
and tenements aforesaid with the appurtenances, as the said 
Thomas Lee and Alexander by their writ and declaration afore- 
said above suppose^ and of this he puts himself upon the coun- 
txy» &C. And the said Thomas Lee and Alexander pray leave 
to imparl thereto, and they haveit, &c. And afterwards the 
said 7^00105 Lee and Alexander come again mto court in this 
same session in their proper persons, and the said TTiomas 
Barton^ although solemnly called^ doth not come, but has de- 
parted in conten^t of the court and made default There- 
fore it is considered that Thomas Lee and Alexander recover 
their seisin against the said Thomas Hesketh of the manors and 
tenements aforesaid with the appurtenances, and that the said 
Thomas ifeit^ have of the land of the satd Thomas Barton U> 
the value &c. And the said Thomas Barton in mercy,! &*• 
And therefore the said Thomas Lee and Alexander pray the 
writ of oor lord the now kingy to be directed to the sheriff of 
the said county, to cauae them to have fiiU seisia of the ma- 
nors and tyaeraente aforesaid with the apportenaneesw and it 
is; paotod to them letumaUe here on Friday next following 
ia this same sesskn^ &c. At which day come here the said 
Thomas Lee and Memader in their prqper persons ; and the 
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that he, by virtue of the writ aforesaid to him directed, on 
Thursday the 5th day of September last past, caused the said 
Thomas Lee and Alexander to have full seisin of the manors 
and tenements aforesaid with the appurtenances, as by the 
said writ he was commanded, &c» 

Charles tlie 2d, by the grace of God, of England^ Scotlandy 
France and Ireland^ king, defender of the faith, && to the 
sheriff of Lancashire greeting : Know that Thomas Lee and 
Alexander Bigby^ esquires, in our court before our justices at 
Lancaster^ recovered their seisin against TTiomas Hesketh^ esq. 
of the manors of R. M. H. L. C. H. cum B. T. cum S. M. 
W« & H. and N. W. with the appurtenances, and 323 mes-^ 
suages, 4 mills, 1000 acres of land, 267 acres of meadow, 
1000 acres of pasture, and 2000 acres of moor, and 2000 
acres of fiirze and heath, with the appurtenances in R. M. 
H. L. C. H. cum B. T. cum S. M. W. S. H. N. W. H. T. 
L- P. W. O. P. H. M. B. E- juxta C. B. N. in L. P. S. N. 
cum S. B. in D. B. W. and S. with the appurtenances in 
your county, by our writ of entry sur disseisin in the post. 
And therefore we command you, that without delay you 
cause the said Thomas Lee and Alexander to have full seisin of 
the manors and tenements aforesaid with the appurtenances ; 
and in what manner you shall execute this precept you make 
known to our justices at Lancaster on Friday next following; 
and have there this writ Witness C Ttimer at Lancaster^ 
the first day of September^ in the 23d year of our reign. 
Fhjoes* 

By virtue of this writ to be directed, I have caused the 
within-named Thomas Lee and Alexander to have full seisin of 
the manors and tenements within written, on the 5th day of 
September^ in the 13th year of the reign of our lord the king 
within written, as within I am commanded. Sir George 
Middleton, knt and bart. sheriff. 

Afterwards, tot wit, on Wednesday next after five weeks of 
Easter in this same term, before our lord the king at West^ 
minster^ comes the said Tlumas Hesketh by Nicholas Harding 
his attorney, and says that in the record and proceedings 
aforesaid, and also in giving the judgment aforesaid, there 
is manifest error in this, to wit^ that by the record aforesaid 
it appears that the judgment aforesaid in form aforesaid 
given, was given for the said Thomas Lee and Alexander Bi^ 
against the said Thomas Hesketh^ whereas by the law of this 
reahn oiEn^and^ the said judgment ought to have been ^ven 
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for the said Thomas Hesketh against the said Thomas Lee and Hesketh v. 
jUexander Bigby s therefore in that there is manifest error. Lee AaT, 

There is also error in this, that by the said record it appears, special erroiB 
that the said Thomas Hesketh is admitted by the court to pro- ^ J* ^* ** 
seade hy John MoUneux his guardian, whereas in truth the said tecuu by his''^ 
Thomas Hesketh was tenant in the plea aforesaid; and there- g^*"^?* 
fore in that there is manifest error. tenant, (post. 

There is ,also error in this, that no appearance is entered ^^^* 4') 
upon the said record for the said Thomas Hesketh by his eMretrntre^ 
guardian, and therefore in that there is manifest error. co'<^- 

There is also error in this, namely, that it does not appear Nor docs it ap. 
by the said record, whether the said Thomas Hesketh ever ap- P®" *? '^' ^* 
peared and vouched to warranty the said Thomas Barton rantytbecom- 
vouchee to warranty mentioned in the said record ; but the ™* vouchee. 
said appearance, and also the vouching to warranty of the said 
Tliomas Barton^ is altogether uncertain and inisufficient, and C ^^ ] 
therefore in diat there is manifest error, &c. And the said 
Thomas Hesketh prays the writ of our lord the now king to 
warn the said Thomas and Alexander to be before our lord the 
king, to hear the record and proceedings aforesaid, and it is 
granted to him, &c. by which it is commanded to the chan- Scire jhaa» mi 

. cellor of the county palatine of Lancaster, or to his deputy l^rtt. (post, 
there, that he make his mandate to the sheriflT of the county ^^^) ^* 

. palatine aforesaid, that by good and lawful men of his baili- 
wick, he make known to the said Thomas Lee and Alexander' 
Migbj/f that they be before our lord the king in three weeks 

. from the day of the Holy Trinity wheresoever, &c. to hear the 
record and proceedings aforesaid, if, &c. and further to do 
and receive what the said court of our said lord the king shall 
consider of them in this behalf; the same day is given to the 
said Thomas Hesketh, &c. At which day before our lord the 
king at Westminster comes the said Thomas Hesketh by his at- 
torney aforesaid ; and the chancellor of the county palatine 
aforesaid, to wit. Sir Thomas Ingram knt returns that he^ by 
virtue of the writ of our lord the king to him thereof directed, 
by the writ of our lord the king under tlie seal of tlie county 
palatine aforesaid, had made his mandate to the sheriff of the 
said county, as he was commanded ; which said sheriff, to 
wit, Thomas Greenhalgh esq. answered, that by virtue of the 
said writ to him directed, he had, by £. B. and J. D., good 
and lawful men of his bailiwick, caused it to be made known 
to the w.\thin named Thomas Lee tmd Alexander Bigby that 
they iii|,hefore our lord the king at the day and place within 
V(H.. IL PartL U 
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He.^keth v. written, to do and receive what the court of our lord the 
^Lke & a^*^ Jting within written should consider, as by the said writ to 
him directed he was commanded. Which said Thomas Lee 
and Alexander Bigbyy according*to the warning to them hi that 
behair given, come by Seth PoweU their attorney; whereupon 
the said Thomas Hesketh as before, saith, that in the record 
and proceedings aforesaid, and also in giving the judgment 
aforesaid there is manifest error, by alleging the said errors 
by him in form aforesaid alleged; and he prays that the 
judgment aforesaid for the errors aforesaid, and other errors 
in the record and proceedings aforesaid, may be reversed, an- 
nulled, and altogether held for nothing, and that he may be 
restored to all things which he has lost by occasion of the said 
judgment, &c., and that the said Thomas Lee and Alexander 
Rigby may rejoin to the errors aforesaid, and that the court of 
our lord the king may proceed to examine as well the record 
and proceedings aforesaid, as the said matters above assigned 
for error, 
joindcrinenor. And the said Thom€is Lee BXiA Alexander Righf ssj^ that 
there is no error either on the record and proceedings afore- 
said, or in giving the judgment aforesaid ; and they likewise 
pray that the court of our lord the king may proceed to 
examine as well the record and proceedings aforesaid, as the 
matters aforesaid above assigned for error, and that the judg- 
ment aforesaid may in all things be affirmed. But because the 
Curia mbrUart court of our lord the k\ng here is not yet advised what judg- 
* ' ment to give of and concerning the premises, a day is there- 

fore given to the parties aforesaid before our lord the king 
until three weeks from the day of Easter wheresoever, &c. 
to hear their judgment thereon ; for that the court of our 
said lord the king here is not yet advised thereof &c. At 
which day, before our lord the king at Westminster come the 
PUintiffpniysa parties aforesaid by their attornies aforesaid, and thereupon 
unwS^te. ^® ^^'^ T7i(nnas Hesketh likewise prays another writ of our said 
lord the king of scire facias^ to be directed to the chancellor 
[ 93 ] of the county palatme of Lancaster^ or his deputy there in that 
behalf, to warn the tenants of all the manors, lands and tene- 
ments above mentioned, to be before our lord the king where- 
soever, &c. to hear the record and process aforesaid, and it is 
likewise granted to him, &c. ; by which it is commanded to 
the chancellor of the county palatine of Lancaster aforesaid, 
or to his deputy in that behalf, that, by the writ of our lord 
the king in due manner made under the seal of the county 
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\pfllatiiie aforesaid, and to be directed to the sheriiFof the said Hrskbth 9. 
county, he make his mandate to the said sheri£P, that by good, ^L^g^al'.^ 
&c. of his bailiwick, he make known to Uie aforesaid tenants, ' 

that they be before our said lord the king on the octave of St 
Hilary wheresoever, && to hear the record and proceedings 
afopesaid, i^ && ; and further. Sec the same day is given to 
the said Thomas Heskethj &c. At which day, before our lord 
the king at Westminster comes the said Thomas. Hesketh by 
his attorney aforesaid ; and the said Sir Thomas Ingram^ chan- 
cdlor of the county palatine aforesaid, returns, that he by 
virtue of the said writ to him in form aforesud directed and 
delivered, by the writ of ouv lord the king, under the seal of 
die county aforesaid, had made his mandate to the sheriff of 
the said county as he was above commanded ; which said 
sheriff to wit, Christopher Banestre esq. answered him, that 
by virtue of the said writ to him directed, he had by £. B. 
I. D. W. H. and R. H. good and lawful men of his baili- 
wick, caused it to be made known to John Molineux esq. and 
Luq^ his wife, tenants of the said several manors of L. C. M. 
Hi cum B. T. cum S* W. and H. with die appurtenances, 
and of 17s messuages, with the appurtenances in L. C. M. H. 
cum B. T. cum S. W. H. H. H. and P. aforesaid ; and also 
to Balph Egerton gent, tenant of one messuage, with the ap- 
purtenances in H. cum B. ; to Thomas Harsnepp^ tenant of one 
messuage, with the appurtenances in M. ; to Richard Sands 
tenant of one messuage with the appurtenances in H. ; to 
Henry Suich tenant of one messuage with the appurtenances 
in H. ; to Egeon Taylor and Thomas Walton tenants of two 
messuages with die appurtenances in H. aforesaid ; to WiUiam 
Mosse tenant of one messuage with the appurtenances in L. ; 
to Henry Nelson tenant of one messuage with the appurte- 
nances in C. aforesaid ; to William Bandy tenant of one mes- 
suage with the appurtenances in T; cum. S. aforesaid ; to 
Richard Sands tenant of one messuage with the appurtenances 
in H. ; to John Barton tenant of one messuage with the appur- 
tenances in P. aforesaid ; to John Staler tenant of one mes- 
suage with the appurtenances in P. ; to NiAolas Massom ' 
tenant of one messuage with the appurtenances in R. ; and to 
RiAard Bannister tenant of one messuage with the appurte- 
nances in W. ; that they be before our said lord the king 
on the octave of St Hilary wheresoever, &c. to hear the re- 
cord and proceedings aforesaid, if it shall seem expedient to 
diem^ and further to do and receive in manner and form 
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as above he was oommanded ; and that there are no other 
or more tenants of any manors, lands, or tenements in lus baili- 
wick, to whom he can cause it to be made known (2). 

And the said John MoUneux esq. and Lucy his wife, bemg 
solemnly called on the 4th day of the plea, likewise come by 
iS^APatveff their attorney; and the said other terre-tenants 



(2) It has been already observed 
f :;nte,71.note4.) ihat, though a icire 
, fdcias against the terre-tenants upon a 
\. rit of error to reverse a fine or re- 
i :)very be discretionaiy, yet| as the 
V jiistant and uniform practice of the 
< .lurt has been to sue it out, it is not 
:. )w to be departed from. S Mod* 119. 
. Angston v. Herbert. Garth. 111. Earl 
o: Pembroke^ case. S.C. Skin. 273. 
.P. 1 Burr.S59,S60. Hall v. Wood- 
1 ck. Ibid. 412. Sheepshanks Y. Lucas. 
/.ad in Dy. 321. a. which was a writ 

* •' error in the king's bench to reverse 
I line levied in Chester^ it is said that 
v::!ue of the judges of both benches 
t :i»ught, that the most perfect and sure 

* :iy would be, to award a scire facias 
:> gainst the terre-tenant, before the court 
l>r»ceeded to the examination of the 

-i ors: for perhaps he may have some- 
ji.ig to plead in bar of the writ of error, 

* ;ch as a release and the like, which 
" .>.ild relieve the court from the ne- 
-rsityof examining the errors at all. 

\\ if they should be of opinion that 
i judgment ought to , be reversed 

. ^inst the party or privy, still the 

:lntiff cannot be restored to all that 

' has lost, until the terre-tenant be 

.le privy by a scirejacias. For if he 

otherwise ousted, he may have an 

> !zc, and besides, it would be disgrace- 
i to the court, if it were to adjudge 
• }>laintiff tobe restored, and yet not 

>. i.ble to execute tlieir judgment until 

' ' terre-tenant were made privy; and 
rofore, agreeably to this opinion, a 
' facias was aflerwards awarded 

^e^.iinst the terre-tenant, and he was 



returned warned. See Cro. Eliz. 739. 
Holland v. Dauntxey. Moor. 622. Hol- 
land V. Jackson. 

By statute 23 Eliz. c.3. s.2. it is 
enacted that no recovery shall be re- 
versed for razure, interlining, misen- 
tering of a warrant of attorney, or not 
returning of the sheriff, or other want 
of form in words, and not in matter of 
substance. And by stat. 10 & 1 1 W.3. 
c. 14. it is enacted, that no fine, or 
common recovery, shall be reversed, 
or avoided for any error or defect 
therein, unless the writ of error, or suit 
for reversing such fine, or recovery, be 
brought and prosecuted with effect 
within 20 years after sucli fine levied, or 
recovery suffered. And by the 2d sec- 
tion, the rights of infants, femes-covert, 
persons non compos^ in prison, or beyond 
sea, are saved, so as they bring their 
writ of error within 5 years after their 
disabilities are removed. 

It has been holden, that by this sta- 
tute a writ of error must be brought 
within 20 years after the recovery has 
been sttffered^ and not within 20 years 
after the title has accrued s for suffisring 
the recovery is the time from which the 
20 years are counted. 2 Str. 1257. 
Lloyd V. Vaughan. 

But sometimes the court of common 
pleas will upon application order a com- 
mon recovery to be amended ; for as it 
is become now a common assurance^ it 
is much favoured, and the court will 
always amend it, whenever it can be 
done consistently with the rules of law, 
and provided there be something to 
amend it by. Willes's Rep. 56S. Wynne 
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being likewise solemnly called on the 4th day of the plea^ do Hesketh v. 
not come; whereupon the said Thomas Hesketh^ as before, Lgg^»***^ 
saysi that in the record and proceedings aforesaid, and also ' 

in giving the judgment aforesaid there is manifest error, by 



V. Thomas. And length of time Is not 
of itself an answer to the application, 
for recoveries have been frequently 
amended forty years or more after they 
were suffered. 7 Mod. 497. Wynne v. 
Wynne. But the court requires the best 
evidence that can be adduced to shew 
that the defect or omission, which is 
sought to be supplied, originated in 
mistake, and that Uie amendment pro- 
posed is agreeable to the intention of 
the parties when the recovery was 
suffered. Therefore if parcels, or a 
parish, or a vill, are omitted in a re- 
covery, or there is a mistake in the 
description of the premises, or in the 
name of the parties, the court will not 
allow an amendment of these particulars 
merely on an affidavit of the facts, be- 
cause that is not the best evidence ; but 
the deed to lead the uses of the recovery 
must also be produced ; for that is the 
best evidence of the intention of the 
parties : and it must appear on the face 
of the deed f that there is sufficient ground 
for the amendment. 1 H. Black. 73. 
Pearson v. Pearson. Thus, where the 
deed to lead the uses described the 
parcels to be situate << in the lordship 
" of Myton in the county of York^ or in 
*^ the town and county of iftctf, lately 
'' purchased of Thomas Yaies ;" and it 
was verified by affidavit that the lands 
intended to pass were purchased of 
Thomas YateSf being in the township of 
Myton in the town and county of King^ 



sion upon Hull; but the recovery was, 
of lands " in the town of Kington 
" upon Hull:'* it was ordered to be 
amended by inserting the words ** in 
•* Myton,*' and the words, ** and county ^'^ 
and so making the description of the 
lands to be " in Myton in the town and 
** county of Kingston upon Hull" 
though the recovery had been suffered 
two and twenty years before, and the 
vouchee was then dead. 2 Black. Rep.. 
1065. WaUonY.Cox.Zc] So where tlic 
deed, to lead the uses mentioned '< all 
** the vouchee's lands in Aldenham^ or 
'' ehemherej in the county of Kent; in 
'^ the occupation of Robert Goddard** 
Robert Goddard rented one entire farm 
of the vouchee, all sworn to be intended 
to pass by the recovery, being princi- 
pally in the parish of Aldenham, but 
part thereof lay in the parish of Mer* 
sham, which was not known to the par- 
ties when the recovery was suffered. 
The court, after taking a day to con- 
sider of it, allowed the recovery to 
be amended, by inserting the word 
'< MershamJ* 2 Black. Rep. 747. Henzel 
V. Lodge. S Wils. 154. S. C. In like 
manner the court has enlarged the 
number of acres in a recovery by al- 
lowing the writ of entry, mittimus, 
transcript, and recovery, to be amended 
by the deed to lead the uses, by insert- 
ing^^ acres instead of thirty, being 
the number of acres sworn to be in- 
tended to pass, and the deed compre 



[c] In 1 Taunt. 538. Wainwight v. 
Seagrave, the court held that it could 
not be permitted to suffer a recovery of 
lands in one of two counties in the al- 
ternative ; for that a recovery was ori- 



ginally a possessory action and local. 
If part of the premises were situate in 
each county, or if the parties did not 
know in which county they lay, the only 
expedient was to have two recoveries. 
US. 
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HxsKSTH V. alleging the errors aforesaid above in form aforesud alleged; 
^ Lee & al',^ ^^^ jj^ prays that the judgment aforesaid for the errors afere* 
^ said, and other errors in the record and proceedings afore- 

said, may be reversed, annulled, and altogether held for 



bending a much larger number. It is 
true lord chief justice Eyre felt some 
difficulty in allowing the mistake to be 
amended in the writ of entry on the 
authority of Lord Pembroke*^ case; 
1 Salk. 52. ; but Mr. Justice Heath said 
that during the whole time he had sat 
on the bench, it had been the constant 
practice to amend recoveries by the 
deed to lead the uses. 1 Bos. & Pull. 
137. Cross V. Grey. However, to pre- 
vent any fraud on the alienation-office 
by inserting only a few acres in the 
recovery at first, and so paying but a 
small fine, and afterwards applying to 
the court for leave to insert a greater 
number, the court, before they allow 
the amendment, take care that the par- 
ties shall duly compound at the aliena- 
tion-office for the additional number of 
acres. So the writ of entry, and subse- 
quent proceedings in a recovery have 
been allowed to be amended, by insert- 
ing the word, all and all manner oi tithes 
whatsoever yearly arising from and out 
of the said premises therein, the deed 
leading the uses comprehending all 
the lands, and hereditaments which the 
vouchee was seised of in tail by virtue of 
the will 'of A. B., and it being sworn 
that the tithes were parcel of the pre- 
mises so devised, and were intended to 
be comprised in the recovery. 2 Bos. & 
Pull. 578. Datjose v. lAoyd^ and 580. 
note (a) Milbanke v. JoUiffe. So where 
a recovery was agreed to be suffered of 
lands in N.L. and M., but N. was to- 
tally omitted, the recovery was allowed 
to be amended by the deed to lead the 
uses. Pig. 172. So a recovery suffered 
nine years before was ordered to be 
amended, by putting the word «• Trull,'* 
the name of a vill, into its proper place, 



according to the deed of uses. TruU 
had by mistake been put into the reco- 
very as an advowson, not as a vill where 
lands lay. And the court said that the 
principle upon which they went was the 
statute 8 H.6. C.12. to amend the mis- 
prision of the clerk. A prcecipe is the 
cursitor's instruction for an original writ; 
a deed of uses is the clerk's instruction 
for a recovery. This precipe and this 
deed are the things to amend by. Barnes, 
21. Loggin V. Ratolins* So the chris- 
tian name of the vouchee has been al- 
tered in a recovery by the deed to lead 
the uses of it. 2 Black. Rep. 1230. 
Mayre v. Coulthard. So where A. was 
demandant in the recovery, and B. te- 
nant, but by the deed to lead the uses, 
B. was to have been demandant, and A. 
tenant ; the names were transposed ac- 
cordingly. Barnes, 24. Lord v. Briscoe^ 
The court will also amend any inform- 
ality in the entering of the judgment 
in a recovery, it being their own act ; 
as by striking out the words <'it la 
" adjudged,*' and inserting the words 
** it is considered.** Barnes, 23. Ring 
V. Bold, Ibid. 22. Tarrant v. Randal. 
Amendments are also allowed in the 
writ of seisin, and tl)e return thereof. 
Thus where a writ of seisin was rightly 
directed to the sherifi of the city of 
York, but not returned in the name of 
any sheriff, though a mistaken return 
in the singular, instead of the plural 
number, was indorsed on the writ ; the 
prayer of seisin, and return of the writ, 
were ordered to be first amended, and 
then the roll and exemplification ac- 
cordingly. Barnes, 23. Witton v. East. 
So the return of the writ of seisin was 
amended in the year of the king's reign. 
2 Wils. 2. Watson v. Lockley. So where 
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nothing and that he\inay be restored to all things which he Hesketh v, 

has lost by occasion of the said judgment, &c. Lee &ar. 

, And because the court of our said lord the king is not yet curia advisare 

advised what judgment to give of and concerning the pre- ^^' 

raises, a further day is therefore given to the parties aforesaid, 

before our lord the king, until three weeks from the day of 

Easter^ wheresoever, &c. to hear their judgment of and con- 

oeming the premises; for that tlie court of our said lord 

the king here is not yet advised thereof. At which day before Judgment 

our lord the king at Westminster come the parties aforesaid by *®""«^- 

their attomies aforesaid, whereupon as well the record and 



a recovery is erroneous, because no writ 
of seisin is awarded, nor the judgment 
executed by a writ of seisin returned 
on the roll, the court of common pleas 
will, after a writ of error is brought 
to reverse the recovery for that error, 
rectify the defect in the record, by 
ordering a writ of seisin to be awarded 
on the roll, and return executed ; for 
no writ of seisin is ever in fhct executed. 
5 Term Rep. 179, 180. Goodright v. 
Righy^ per Lord Kenyon. 

But no amendment will be allowed in 
the description of the estates compre- 
hended in a recovery, where the recove- 
ry, as it stands, has lands of the vouchee 
to operate upon. As where a recovery 
was suffered of premises in the county of 
the city of Litchfield^ and by the deed to 
lead the uses it appeared that the greater 
part of the premises intended to pass 
by the recovery were in the county 
of Stqffbrdf but a small part of them 
also lay in the county of the city of 
X^i$efifield; the court would not suffer 
Uie recovery to be amended by strike 
ing out the words ** city o£ LUchfieldy'' 
and inserting the words " county of 
« Stafford \* for this would in effect 
be annulling a valid recovery in the 
city of Litchfield which had operated 
upon lands there, and substituting in 
its stead a recovery in the county of 
Stqgbrd. 2 Black. Rep. 874*. Acton v. 
Baldwin* Whenever there is a mis- 



take either in the teste or return of the 
writ of entry, owing to the misprision 
or negligence of the clerk, it is amend- 
able by statute 8 H. 6. c. 12. ; but 
where the mistake is occasioned by tlie 
nescience or ignorance of the clerk, it 
is not amendable by diat statute ; this 
distinction is warranted by Blachamore*^ 
case. 8 Rep. 159 b. 160 a. There- 
fore where the teste is void, as when it is 
made on a Sunday^ or in vacation time, 
it is amendable as the plain misprision of 
the clerk ; but where there is an im- 
possible teste^ as if the writ of entry 
bears teste after the return, the teste 
is not amendable ; though Gage's case, 
5 Rep. 45 b. is to the contrary ; but 
that case has often been denied. 
2 Ld. Raym. 1066. Queen v. Tuchin. 
1 Salk. 52. Lord Pembroke v. Lord 
Jeffereys; in which last case a writ of 
covenant to levy a fine was tested six 
months after the dedimus for the cap- 
tion, but it did not appear whether the 
teste was before the return or after ; and 
Lord Holt certified the opinion of the 
judges in the house of lords, that the 
writ was not amendable in that instance. 
However, at all events, neither the teste, 
nor return of the writ of entry is amend- 
able, where it is not the misprision of 
the clerk, unless there is something to 
amend it by. WiUes*8 Rep. 56S. Wynne 
V. Thomas- 

U 4 
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HssKCTM V. proceedings aforesaid and the judgment given thereupon, as 
LiEB& ai.^ ^g matters aforesaid above for error assigned, being seen, and 
by the court of our lord the king here more folly understood, 
and diligently examined, because it appears to the court of our 
lord the king here, that the said record is in nothing vidous 
and defective, and that there is no error in the said record ; 
therefore it is considered that the judgment aforesaid be in 
all things affirmed, and stand in full force and effect, the 
several causes and matters for errors assigned notwithstand- 
ing, &c. 



Case \5. Hesketh versus Lee and al*. 

Pasch. 21 Car. IL R^s. Rot 408. 

fviit^^*^' Tj^RRORby JE&sfeM against J>^ and Bighf to reverse a 
s Kd>. 627, '^^ judgment in a common recovery in the county palatine 
If ^^umfiaii ^^ Lancaster i in which Lee and B^by were demandants against 
be a^nitted to Hcsketh then an in£mt tenant, who appeared by guardian 
Z!ZZ^ and vouched the common vouchee, upon which the lecoveiy 
6tfmdm%, it is was had : and the error insisted upon was, that it appears by 
sot any etror. ^^ record that the now plaintiff, who was then tenant, was an 
infant within the age of 21 years. And the entry of his 
admission by his guardian is in this manner, namely, ** It is 
granted by the court here that John MdUneux shall sue for 
Thomas Hesketh^ esq. who is within age, as guardian of the 
said ThomaSf against Thomas Lee^ esq. and Alexander Bigby^ 
esq. in a plea of land." And in the body of the common 
[ 95 ] recovery immediately after the end of the count, the entry 
is in this manner, namely, ** And the said Thomas Hesketh^ 
who is within age, by John MaUneux esq. who is admitted by 
the court to sue for die sud Thomas as the guardian of the 
said Thomas in the plea aforesaid, in his proper person comes 
and defends his right when, &c. and vouches thereof to war- 
ranty, &c'' Which was strongly urged by Weston of Gratis 
Inn to be error, for it ought to have been, that the guardian 
was admitted to defend for the infant tenant, and not to sue 
for him, because the infimt was tenant and so defendant, 
and therefore did noX, prosecute the suit, but was prosecuted, 
wherefore he ought to have a guardian to defend him ; and 
there was no necessity to have any person to prosecute or sue, 
where there was no suit on the part of the infimt to be fol- 
lowed or prosecuted. And he sud this entry is agreeable iio^ 
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and consistent with law, where the infant was demandant, Hbbketh v. 
but not consonant to law, or according to precedents, where ^Lkb Aal',^ 
the infimt was tenant as here. And he further sdd that ' 

though common recoveries, being amicable actions for com* 
mon assurances, are much fitvoured in law, yet they are real 
actions, and are of the same nature with an adversary action 
upon a writ of entry sur disseisin en le pod, and therefore ought 
to be guided by the same rules that govern them.* And • Ante, 42. 
he cited the case of Simpson v. Jackson ff where an infant fQg^jlc,e40. 
defendant was admitted by prochein amy ad pfvsequendum in 
an acdon of ejectment, and it was adjudged to be error, and 
therefore the judgment was reversed ; which in efiect is the 
same case with the case at bar. He also took another excep- 
tion, that upon the record . the infimt was admitted by guar- 
dian, and yet the infimt q>peared in proper person, whereas 
he ought to have appeared by guardian. For the entry in the 
body of the record is, that the infimt, ^ by John MoHneux, 
esq. who is admitted by the court here to sue for the said 
Thomas, (namely the infimt,) as guardian of the said Thomas, 
(namely the infimt,) ih the plea aforesaid, fit his proper person 
comes, &c." as before : So it says that the infant came in his 
proper person, though he was admitted by guardian, and 
therefi>re the judgment erroneous. 

Sed non allocatur : for by the court as to the first exception, 
the admission by guardian to sue, && was good enough, be- 
cause the words '* to sue'* were su£Bciently significant of a 
defendant, for <* to sue*' is nothing more than <* to take care 
o^ or take upon on(^ the defence or tuition of the cause for 
the infant, or on his behal£'' And these words '^ to sue " 
may be applied indifferently either to the demandant or plain- 
ti£^ or to the tenant or defisndant^ for the suit of one party 
or of the other must be followed. And the words <* to [ ^^ ] 
sue" not only signify <* to prosecute^" but also *< to defend," 
or to do something which the law requires fi>r the better 
prosecution or defence of the cause in which the guardian is 
admitted. And as to the second exception, the court said it 
is plain by the record that the infant appeared by his guardian, 
and then the words, '* in his proper person," are only super- 
fluous and idle, and will not hurt the record which was per- 
fect before, especially in a common recovery which is so 
greatly fiivoured in law. But the court said that the words 
** in his proper person" may well stand with the precedent 
matter in good sense; for the sense is, that the infimt comes 
by bis guardian in hb proper person, that is, that the infant 
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comes by his guardian* which guardian 'was in his proper perspn,. 
and so Uie words '* in his proper person" relate to the guar- 
dian and not to the infant, as Weston would have it; und by 
this exposition the whole sentence stands well together, and 
is all good sense without striking out, or rejecting any word ; 
and the best oonst;:uction is to be made to support a judg- 
ment. And for these reasons die judgment was affirmed by 
the whole court (3). 



' (S) It was long doubted, whether a 
common recovery suffered by an in- 
fant by guardian was good ; and, in 
10 Rep. 43 a. Mary Portingion*s case, 
the better opinion seems to have been 
that it was erroneous ; but it now ap- 
pears to be settled, that if an infant 
appear by guardian and vouch the com- 
mon vouchee, and so suffer a recovery, 
it cannot be reversed by error. And the 
reason assigned is, that if the recovery 
be to the prejudice of the infant, he 
may have remedy against his guardian 
for it, Cro. Car. 807. Earl ofNetvport 
V. MUdmay. S. C. Sir W. Jones, 818. 
S. P. Hob. 196. Bhunt^s case. 1. Roll. 
Abr. 731. (G.) pL 1. 1 Sid. 821. 
Raby v. Robinson. Pig. 64* 2 Bac. Abr. 
5^3. 3 Bac. Abr. 185. Cro. Eliz. 471. 
Siapleton^s case, to which may be added 
the present case. Therefore when an 
infant intended to suffer a common re- 
covery, the practice formerly was for 
him and his guardian to petition the 
king to grant letters under the privy 
seal, as in this case, to the judges of 
the court where the recovery was to be 
suffered, directing them to permit such 
infant to suffer a common recovery. 
But it was still in the discretion of the 
judges, whether they would permit the 
infant to suffer it or not, in the exercise 
of which they were governed by the 
circumstances of the case. If upon 
examination it was either found to be 
necessary, or for the advantage of the 
infant, that he should suffer a common 
recovery, the judges admitted persons 
of known integrity and fortune to ap- 



pear as guardians to the infant, and to 
suffer a recovery for him in court. Hob. 
196. Blount*% case. 1 Vern. 461. Sir 
H. Mackworth*B case. But if the rea- 
sons for the application did not appear 
to the judges to be sufficient, they 
would not permit the recovery to be 
suffered. 1 Ld. Raym. 113. HMert ▼. 
Watts. 2 Salk. 567. Sir John St. AU 
ban*s case. But common recoveries 
suffered by privy seal are now disused, 
and private acts of parliament univer- 
sally substituted in their stead. When 
an infant is permitted to suffer a reco- 
very with double voucher, which is now 
the common course, he must make a 
tenant to the precipe yyjjeoffmeni^ and 
give livery of seisin inperson^ by which 
means the feoffinent is only voidable, 
whereas, tf the infant appointed an at- 
torney to give livery of seisin for him, 
the feo£Bment would be absolutely void. 
Perk. s. 12, 18. 8 Burr. 1804. Zouch v. 
Parsons. Or he may make a tenant to 
the prsedpe by fine. Pig. 6B. 

If an infknt sufier a common recovery 
til person it is erroneous, and he may 
reverse it by a writ of error; but the 
writ must be brought in this case, as in 
that of a fine, during his minority : for 
the fact is to be tried by the inspection 
of the judges ; but afler his full age it 
is too late to reverse it by writ of error, 
or otherwise howsoever ; for the reco- 
very or fine then becomes obligatory 
and unavoidable for ever. Co. Litt. 
880. b. 1 Sid. 821. Raby ▼• Robinson. 
S. C. 1 Lev. 142. Pig. 166. 1 Mod. 49. 
Ileskett V. Lee, 2 Bac. Abr. 543. 3 Bac. 
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Abt* U5. So if nn mfaot suffer a re^ 
eanferj or levy a fiiie» he is by law 
enabled to lead or declare ike uses 
thereof: and if he do not reverse the 
recovery or fine during his non-age, 
the declaration of uses will stand good 
for ever; for, though the deed to lead 
or declare the uses of the fine or reco* 
very be a matter in pais, and all such 
acts an infant may in general avoid at 
any time afler his full age, if he do not 
consent, yet being made in pursuance 
of the recovery or fine, and being a 
part thereof, it shall likewise stand as 
long as the fine or recovery remain in 
force as incident thereto. 2 Rep. 58 a. 
Bethtoick'B case. 10 Rep. 42 b. Marif 
Portington^B case. Hob. 9S4. Lord 
Darcy V. Askwith. S Atk. 710, 711. 
Hearle v. Greenbank. 1 ses. 804, 305. 
S. C. S Bac. Abr. 135. 1 Roll. Abr. 



780. (F.) pi. 8. But if an in&nt suffers a 
common recovery in which he appearf £y 
attorney f he may reverse it at any time 
after he has attained his full age, be- 
cause it may be tried by a jury, whether 
he was an infant or not when he ap- 
pointed an attorney. For an infant is 
not presumed to have discretion enough 
to choose a proper person to be his 
attorney, and therefore on account of 
the imbecility of his understanding, the 
law has put it out of his power to hurt 
himself; for if he be prejudiced by 
the recovery, he^has not any remedy 
against ^his attorney as he may have 
against his guardian ; and therefore bis 
appointment of an attorney is void. 

1 Sid. 921, 822. R^by v. Robinson. 

2 Roll. Abr. 573. pi. 8. 1 Roll. Abr. 
755. pi. 6. Brtdg. 78. Holland v. Jack-- 
son. Arg. 5 Mod. 209. Stokes v. Oliver. 
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Trin. 21 Car. II. R^s. Rot. 498. 

A CTION upon the case upon a special issue directed out 
^^of chancery, and on a special verdict found at the 
assizes, the case was this. Three jointenants for life, and one 
of them seals and delivers a deed to another of the jointenants, 
in which it is expressed, that he *< granted, bargained, sold, 
assigned, set-over, and oonfinned" to the other all the right, 
estate, title, interest, claim and demand of the grantor, of and 
to the lands holden in jointure. And the question upon this 
special verdict was, whether this deed was sufficient to pass 
the part or share of the jointenant who made the deed, to the 
other to whom the deed was made or not? And it was ad- 
judged dearly without argument that it was. And Janes for 
the defendant, would have spoken to it, but the court inter- 
rupted him, and said it was so clear, that there could be no 
question about it; and tlierefore judgment was given for the 
plaintiff who claimed under the deed. 

Note; the word ** grant "ia of general extent, and may 



&C.SKeb^4I. 
I Vent. 78. 
Sir T. Bajmv 
1S7. 

iSKd. 452.&a 
ciftedl4 Vin. 
478. 

18 Vin. SlSw 
If then are 
three jointe- 
nants for life» 
and one of 
them bj bit 
deed grants all 
his right to the 
lands m jointure 
to another of 
the jointenants, 
the deed is suf- 
ficient to pass 
the estate of him 
who made the 
deed to the 



Thel^operi. 
ation of the 
word •'grout." 
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Chester v. amount to a grant, feoffinent, gift, lease, release, confirmaticmf 
, Willan. ^ ^r surrender. Litt. s. 5S1. Co. Litt 801. b. 302. a. (1). 

Note also i that it was said by the chief justice, that 
though the jury have found, that he granted^ yet the court 



(1) And it is in the election of the 
party to use it to whichever of these 
purposes he pleases. Co. Litt. SOI. b. 
The chief intent of the parties is to 
pass the estate, and the method of doing 
It ought to be subservient to that end : 
and though the intent of the grantor 
is to be regarded as to tohat estate is to 
pass, and to tohontf yet it is not to be 
regarded as to the tnanner of passing it, 
for of that he is supposed to be igno- 
rant. And it is an established rule, 
that a deed shall never be laid aside as 
void, if by any construction it can be 
made good. Hob. 277- Earl of jClan" 
riciard's case. ^hep. Touchstone, 82, 
8S. Therefore where a man seised in 
fee of a rent granted it by deed to 
one who was his kinJman, and there 
was an attornment to the grant, but it 
was made by a person who was not the 
real tenant of Uie land* and therefore 
Yoid ; though the intent appeared that 
the deied should operate as a grant at 
common lata nith an attornment^ yet 
since it could not pass that way, it was 
adjudged that the grant being made to 
a relation shotdd operate as a covenant 
to stand seised. Sanders v. SavUe^ cited 
in S Lev. 872. So where a man by 
deed gives and grants land to another, 
and a letter of attorney to make livery 
is indorsed upon the deed, but no livery 
happens to be made ; yet if this grant 
be made to a relation, ti^ shall operate as 
a covenant to stand seised; though the 
letter of attorney, indorsed on the deed 
for the making of livery, shews the 
plain intent of the deed and of the 
parties to have been, that the land 
should pass by feoffment and livery. 
3 Lev. 372. Osman v. Shea/. S. C. 
Carth. 307. And where a father seised 



in fee made a deed to his daughter en- 
rolled witliin six months, by which, in 
consideration of natural love, augment- 
ation of her portion, and the prefer- 
ment of her in marriage, and other 
good and valuable considerations, he 
gave, granted, bargained, and sold^ 
aliened, enfeoffed and confirmed unto 
the daughter and her heirs the said 
lands, and there was a covenant that 
after due execution, &c* she should 
quietly enjoy, and also a clause of war- 
ranty, but there was no money paid^ or 
any other consideration but what was 
expressed in the deed; it was held that 
though the deed could not enure aa 
a bargain and salCf no monej^ having 
passed between them, yet it should oj^» 
nie as a covenant to stand seised. iVent. 
137. Crossing r. Scudamort. And where 
a father, seised in fee of a rent, by in« 
denture, in consideration of affection, 
and 5L paid, gave, granted, assigned^ 
and transferred the rent to his son 
and his heirs ; it was held, that there 
being two considerations expressed, 
affection and money, the deed might 
operate as a bargain and sale, if.ei>> 
rolled, or as a covenant to stand seised. 
S'Lerr.2S\. Baker V, Lade. S.C.^Mod. 
150. Sty. 204. Wats v. Dix. 7 Rep. 
40 b. BedeWs case. 2 Roll. Abr. 786. 
(O.) pi. 1. TebbcY.Popplethtoaifte. So 
where lands are granted to a man and 
his heirs with a general- warranty 
against all persons whatsoever, and no 
livery, or a void livery, is made ; still 
if this grant be made to a relation, it 
shall operate as a covenant to stand 
seised; though the inserting of the war- 
ranty shows the intent to have been, 
that the lands should pass by way of 
feoffment^ in which case the feoffees, if 
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would adjudge that he rdeased^ which is the proyer convey- Chxstbr v. 

ance for one jointenant to pass his estate to the other. But ^ Willak, ^ 

if the partjr in pleading had pleaded that he grantedi the plea Af«feowi»the 

would be bad^ for every one must order his plea according to proper oooTey- 

the rules of law (2) : but it is otherwise of a verdict^ because jl^enimno 

It is the saying of laymen: See Cro. Eliz. • 482. S- C. P^^Jff^ 

6 Rep. 26. where the jury found expressly that J. S. demised • shaip y. * 

for life, but found there was no livery, the court adjudged it ^^^*»*v- 
was no lease, notwithstanding the former precise words of the 
verdict, &c (3) 



impleaded, might vouch upon the 
ranty : whereas it operating by way of 
ftscy and a covenant to stand seised, the 
grantee is in the poH^ and cannot vouch. 
1 P. Will. 168. TomUmoH v. B^hton. 
Arg. And where G. S. being seised 
in fee, in consideration of a marriage 
to be had between him and A. S., by 
indenture between him of the one part, 
and the said A. S. and W. S. of the 
other part, did give, grant, enfeoff, 
aliene and confirm the lands to A. S. 
and W. S. and their assigns, to hold to 
A. S. for life, remainder to the heirs 
of her body begotten by the said G. S., 
the marriage took effbct; it was re* 
solved by the whole court that, though 
the deed could not operate as a bargain 
and sale, because there was no money 
consideration, nor as a release because 
there was no lease for a year, nor as a 
deed of confirmation because the gran- 
tees were neither of them in possession, 
nor as a feoffinent because there was 
no livery of seism, and though it 
seemed to be the intent of the parties 
that the deed sliould operate as a com- 
mon law conveyance, yet it should ope- 
rate at a covenant to stand seised^ where- 
by an estate in special tail was clearly 
in A.S.; and G.S. had only an estate 
for life by implication with a reversion 
in fee. 2 Wils. 22. J)oe v. Assignees of 
Simpson. S. C. Willes's Rep. 675. So 
in the case of Roe v. Tranmatr^ Willes's 
Rep. 682. S. C. 2 Wils. 75. where T.K- 



bemg seised in fee of certain premises, 
by lease and release in consideration of 
natural love to his brother C. K. and 
of lOOf. granted^ released and confirmed 
.to the said C. K. the said preqiises 
after the death of him the said T. K. to 
hold to the said C.E. and the heirs 
of his body, and after their decease to 
J. W. eldest son of his the grantor's 
well-beloved uncle J. W. and his heirs 
and assigns, to the only proper use of 
the said J. W. tlie younger, his exe- 
cutors, administrators, or assigns for 
ever, the said J. W. the younger pay- 
ing to the child or children of his the 
grantor's brother S. K. 20(tf., and for 
want of such children to other nephews 
and nieces therein mentioned, and for 
want of such children the estate was to 
be free from the payment of the sum of 
200/. : the release contained covenants 
from the grantor that he was seised in 
fee ; and that it should be lawful for 
C. K. or J. W. the younger, after his 
the grantor's death, peaceably and 
quietly to hold, &c. ; and it was thereby 
covenanted, granted and agreed by and 
between the said parties, that all fines, 
recoveries and other assurances of the 
said premises already levied, suffered 
and executed by and between the said 
parties should enure to and for the only 
use and behoof of C. K. and the heirs 
of his body, and for want of such issue 
to the use of J. W. the younger, his 
heirs and assigns for ever. At the 
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time of estecutiDg the deeds C K. paid 
SQ^. part of the considenHioD in money, 
and gave his note for the remainder; 
and a receipt was signed by T. K. for 
the whole sum. T. K. continued 
seised until his death. C. died without 
issue. It was unanimously resolved, 
that though the deed would not operate 
as a release, because it granted a free- 
hold in future, which cannot by law be 
done, yet the deed of release operated 
as a cavetiant to stand seised, to the use 
of J.W.: [a] that all the particular rules, 
that have been laid down with respect 
to covenants to stand seised, concurred 
ia that case ; for there Was 1. ic' deed. 
S. #ordB sufficient to make a covenant; 
there being not only the word gratd^ 
ivhich has beeo oten construed as 
a word of covenant, bat the grantor 
likewise expressly covenanted in two 
places m the deed that the estate should 
go to J% W. in such manner as he had 
granted it. S. The grantor was actually 
seised at the time of the grant. 4. The 
intent of the grantor was plain that 
J. W. should have the estate after the 
death of C. K. without issue, for it 
is so said in express words in three 
places in the deed: and lastly* there 



was a proper consideration to raise the 
use ; lb'] for J. W. is called in the deed 
eldest son of his ^oeU^eloved unde 
J. W. ; and indeed if it were not so 
said in the deed, his relation to the 
grantor might be averred and proved 
according to the case of' Goodtitle v. 
Pitto. 2 Str. 9S4, 935. and several 
cases there cited out of Lord Coke's 
reports. S. P. 7 Bro. PHrl. Cas. 70. 
FUmer v. Gott. S Term Rep. 474. Rn 
V. Inhabiitants of Scammonden, and see 
the case of Woolly y. Pickard. ] Saund. 
296. c. note (9)> tmd the court seemed 
to doubt the authority of Hore v. Dix, 
1 Sid. 25. and Samon v. Jonest 2 Vent. 
518. which are in trutii overruled by this 
caae. See Airther 1 Lutw. 789. ^S^A^ v. 
Metham. 1 Mod. 175, 176. Scudawum 
V. Crossing. S. C. 2 Lev. 9. ibid. 213. 
Walker Y. HalL Garth. 38, 39. Harrison 
V. Austin. 2 Vez. 252. Rigden v. FalUar. 
Cowp. 599, GOO. Goodtitle v. Bailey. 
Upon these cases the observation of 
Levinz (3 Lev. 372.) appears to be 
very prop^, *' that the judges of late 
<< years have had a greater consideration 
<' for the passing of the estate, which is 
*' the substance of the deed, than the 
^ maimer how, which is the ^a«b».'' (^) 



£a] On the authority of Roe v. Tran^ 
marr it was held in 4 Taunt. 20 Doe v. 
Whittingham that a covenant to stand 
seised is good, though the use be a 
freehold to arise at a future time. 

[b] The only considerations which 
will support a covenant to stand seised 
are blood and marriage ; therefore if a 
person covenant to stand seised to the 
use of a relation and a stranger, it is 
said that the whole use will vest in the 
relation. 2 Roll. Abr. 784. PI. 2. & 4. 
So where a man covenants to stand 
seised to the use of himself for life, 
with remainders over to his relations, 
and with a power for the tenant for 
life to make leases : this power is void, 



for the lessees would be strangers to 
the consideration of blood. Cro. Jac 
181. Cross V. Faustenditch, So if a 
man should covenant to stand seised to 
the use of himself for life, with re- 
mainder to the use of trustees (who 
are not his relations) for the purpose of 
preserving contingent remainders, with 
remainder to his first and other sons in 
tail, &c. no use would vest in the 
trustees, because the consideration does 
not extend to them. This is a principal 
reason why covenants to stand seised 
are fallen into disuse. 2 Saunders, U. Sc 
T. 82. 

[c] So a deed intended to operate as 
a bargain and sale, but which was void 
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(2) So in 1 Vent* 109. Monnington 
V. William^ It was said by Ttoysden J. 
that where a man in pleading sets forth 
his title by conveyance, in which are 
the words give, grant, release, con- 
firm, bargain, sell, &c. he must express 
to which of them he will use it. S. P. 
Co. Litt. 301. b. And in Osmere v. 
Sheaf e. Garth. 808. where the court, 
being of opinion that the grant of a 
rent by deed under the circumstances 
operated as a covenant to stand seised, 
said, that the defendant had done well 
in pleading it as a conveyance by way 
oic<yvenant to stand seised ; for if he had 
pleaded it as a grant of the renif it 
would have been void. So where in 
replevin, the defendant avowed for rent, 
and pleaded a grant of a rent-charge 
to another, and brought it down by 
several mesne conveyances to the ftther 
of the defendant in fee, and the father 
being so seised, by indenture in con- 
sideration of natural love and affection 
to his son the defendant, and of 5/. 
paid by him, gave, granted, assigned 
and transferred the rent to the de^ 
fendant in fee, ** which said grant, 
** there being do attornment or other 
*' execution had thereon, except only - 
** the aealing and delivery of the deed. 



** operated by way of covenant tp 
** stand seised to the use of the defend- 
** ant; whereby and by force of the 
** statute of transferring uses into pos- 
** session," the defendant was seised, and 
avowed for so much rent in arrear: 
upon which the plaintiff demurred ; «nd 
it was resolved by the whole court, that 
pleading th^t ** no attornment, or any 
** other execution had thereon,'' and 
so pleading the apecial matter, and 
leaving the determination of the law 
to the court, was impertinent and idle. 
2. It was resolved by P&wdlf Rckeshy 
and Ventris justices, that pleading in 
the words of the deed, ** that he gave, 
** granted," &c. was sufficient, and the 
court would construe them according to 
their legal operation : but they agreed 
that the defendant might have pleaded 
this conveyance as a covenant to stand 
seised of the rent to him and his heirs, 
which they said, would have been tlie 
more neat pleading: PoUexfen C. J. 
however held the contrary, and that 
pleading in the. words of the deed was 
altogether bad, and the defendant 
ought to have pleaded it at his peril 
according as he intended to use it, 
namely, that his father covenanted to 
stand seised to the defendant andhis heirs ; 



assuch for want of apecuniary consider- 
ation has been held to operate as a eon" 
^rmation, Cro. Jac. 127* Osbom v. 
Churchman* So a conveyance void as 
a lease and release, because the re- 
leasor had only a term of years, was 
held to operate as a grant and assign- 
ment of the term. Gilb. R. 14^. ilfar- 
^M V. 'Ftxtnks. See the observations 
of Lord EUenborough C. J. in 6 East, 
106. Roe V. ArchbUhop qf York. 

In practice, the following case occa- 
sionally occurs. An estate being settled 
upon A> for life, ivith remainder to the 
use of trustees and their heirs during his 
lijf, in trust to support contingent re* 



mahnderSi with remainder to the first 
•and every son of A. successively in tail, 
with remainders over : A. in order to 
enable his eldest son to suffer a com- 
mon recovery, by deed, not operating 
as a feoffment, bargain and sale, or lease 
and release, surrenders to his son 
his estate for life. This deed can- 
not operate in etrictoess as a surrender^ 
on account of the intervening estate of 
the trustees: but it is the prevailing 
opinion of the profession that it will 
operate as a covenant to stand seised ; 
and the validity of many titles depend 
on this construction. 2 Sand, U. & T. 
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and he resembled it to the case where Com. Dig. Pleader. (C. d7«) And if 

the words '' give, grant, release and the deed be by the words " detU and 

" confirm/' are in a deed, the party ** concern, &c." yet if it operates as a 

who pleads It must rely upon one of bargain and sale, it ought to be so 

them only ; and because it was not so pleaded. Cro. Eliz. 166. Taylor ▼. 

done in this case, he was of qiinion Vale. See also 1 Ld* Raym. 403, 404. 

that judgment ought to be given for Chaloner v. Davis. 

the defendant : upon which a writ of (S) So if a jury by their verdict 

error was brought into the K. B. and take upon themselves to collect the con- 

the judgment was reversed for that tents of a deed, and yet by the same 

cause only, in not pleading according verdict find the deed in hac verba, the 

to what Po/!feiS/^ had held. S Lev. 291. court will not regard the collection 

Baker v. Lade. S. C. 4 Mod. 149. they have made of the substance of the 

Garth. 253. Skin. 315. 2 Vent. 149. deed, but the deed itself. Vaug. 77* 

1 Lutw. 570. Chaloner v. Davis. See Rowe v. Huntingdon. Cro. Eliz. 5 1 a. 



Case 17. Jaques versus Cesar. 

Pasch. 22 Car. II. R^. Rot 752. 

OUR lord the king has sent to his trusty and well-beloved 
Sir John Vaughan knt. his chief justice of his bench, his 
Writ of error, writ close in these words^ to wit : Charles the Second, by the 
grace of God, of Englandt Sc(dlandj France^ and Irelandf king, 
defender of the fiuth, &c. to our trusty and well-beloved sur 
John Vaughan knt our chief-justice of our bench, greeting: 
Because in the record and proceedings, and also in the giving 
of judgment, in a plaint which was in our court before you 
and your companions, our justices of the bench, by our writ 
between Augustin Cesar doctor of physick, and Bobert Jaques 
late of the city of Canterbury, in the county of the city of 
Canterhay, esq. late sfaeri£F of the said county, of a plea of 
debt of SBl. IO5. which the said ^agttf^in demanded of the 
said Bobert^ as it is said, manifest error has intervened, .to the 
great damage of the sud Bobert, as by his complaint we are 
informed ; We being willing that the error, if any there be^ 
should in due manner be corrected, and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do commaiid 
you, that, if judgment be thereupon given, then you send to 
us distinctly and openly under your seal the recofd and pro- 
ceedings, with all things concerning the same, and this writ, 
so that we may have them in fifteen days firom the day of St 
Martin^ wheresoever we shall then be in England^ that the 
record and proceedings aforesaid being inspected, we may 
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cause further to be done thereupon for correcting that error, Jaques v. 
what of right, and according to the law and custom o^Englandj ^ Cesar. ^ 
ought to be done. Witness ourself at Westminster^ the 26th ' 

day of October^ in the 21st year of our reign. 

The answer of Sir John Vaughan knt. the chief-justice 
within named. 

The record and proceedings of the plaint whereof mention Answer. 
is within made, with all things concerning the same, I [ 98 ] 
send before our lord the king wheresoever, &c. at the day 
within contained, in a certain record to this writ annexed, 
as within I am commanded. Johi Vaughan. 

Pleas at Westminster before Sir John Vaughan knt. and his 
companions, justices of our lord the king of the bench, of the 
term of the Holy Trinity^ in the 21st year of the reign of our 
lord Charles the Second, by the grace of God, of England, 
Scotland, France, and Ireland, king, defender of the &ith, &c. 
Roll. 752. 

Kent, to wit. Robert Jaques, late of the city of Canterbury, Debt against 
in the county of the city of Canterbury, esq. sheriff of the ^^^^^oneS 
county of Kent, was summoned to answer Augustin Cesar, execution, 
doctor of physick, of a plea that he render to him 55L lOs. 
which he owes to, and unjustly detains from him, &c. And 
whereupon the said Augustin, by Philip Bartholomew his at- 
torney, says, that whereas he the said Augustin heretofore, to 
wit, in the term of St. Michael, in the 20th year of the reign 
of our lord the now king, before Sir John Vaughan knt. and 
his companions, then justices of our said lord the king of the 
bench here, to wit, at Westminster, by the consideration of the piaintiffreoo- 
said court, recovered against Joseph Trovers late of the city ▼««<* judgment 

^^,., ® n.. 7^ i_. f a^ainstoneJ.T. 

of Rochester, m the county atoresaid gent. SSL lOs* which in the c. B. for 
were adjudged to the said Augustin, in the said court here j^i^^^'^^g 
for his damages which he had on occasion of a certain trespass jonetv. Pope); 
by the said Joseph with force and arms, and against the peace 
of our lord the king at the city of itocA^s/^ aforesaid, com- 
mitted upon the sfdd Augustin, whereof be is convicted, as by 
the record and proceedings thereof remaining in the said 
court of our said lord the king of the bench aforesaid here, 
to wit, at Westminster aforesaid, manifestly appears. And 
whereas the said Augustin, for the more speedy obtaining of 
the said SSL 10s. so as aforesaid recovered, to wit, on the and sued out a 
2Sd day of October in the term of St. Michael aforesaid, in the ca. sa. thereon 
20 th year of the reign of our said lord the now king aforesaid, 3^°\o the*** 

V0L.IL PaBtI. X AeriffofK. 
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Jaquss( V. snecl and prosecuted, out of the said court of our said lord the 
Ce9ar. j,j|^g ^f ^Q bench here, a certain writ of our said lord 
the king of capias ad satisfaciendum^ of and upon tlie said 
judgment, against the said Joseph^ directed to the then sheriff 
of Kent (where the original writ of the trespass aforesaid first 
issued), by which said writ our said lord the now king com- 
manded the said then sheriff of ^(Pn/, that he should take the 
said Joseph^ if, &c. and him safely, &c. so that he should 
have his body before the justices of our said lord tlie king 
here, to wit, at Westminster aforesaid, in 15 days from the 
day of St. Martin then next following to satisfy Allan Lockhart 
esq. clerk of our lord the king assigned in the court of our said lord 
ihe king of the baick here^ of 88s. and the said Augustin of 
511. 2s* amounting in the whole to the said 551. lOs. whereof 
the said Joseph was convicted, and that be should have there 
then tliat writ, &c. At which said day, to wit, in 15 days of 
St. Martin, came the said Augustin by the said P. B. then his 
attorney, and the said sheriff of Kent, to wit. Sir John WiUiams 
tiiSiiliffS'tfie ^^^^* then returned to the said then justices of our said lord 
liberty of R., the king of the bench here, that by virtue of the said writ to 
him directed, he made his mandate to the bailiff of the liberty 
of the mayor and aldermen of the city of Rochester aforesaid, 
to take and arrest the said Joseph, which said bailiff has the 
return of all writs and precepts, and the execution of the same 
wjtliin the said liberty, so that no execution of the said writ 
could be made by the said sheriff within the said liberty; which 
said bailiff had not given him any answer thereto. — ^There- 
fore at the instance of the said Augustin, by another writ of 
our said lord the king of capias ad satisfaciendum upon the 
said judgment, the then sheriff of £?n/ was then commanded, 
that he should not omit by reason of any liberty of the bailiff 
of the liberty of the mayor and aldermen of the city of Ro^ 
Chester, aforesaid, but that he should take the said Joseph, it. 
Sic and him safely, &c. so that he sliould have his body here 
on the morrow "of the Purification of the Uessed Mary then 
next following, to satisfy the said Allan of the said %Ss. and 
the said Augustin of the said 511. 2sp apiounting in the whole 
to the said 55L 10s., whereof the said Joseph waa so as afore- 
said convicted. At which day, to wit, on the said morrow 
of the Purification of the blessed Maiy here came the sdd 
Augustin by his attorney aforesaid, and the sheriff had done 
nothing thereon, nor had he sent the writ thereof: therefore 
at the instance of the said Augustin, as before, the then sheriff 

15 



who gave no 
answer. 

Non omiitas ca, 
10. sued out. 
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of Kent was then commanded, that he should not omit by Jaques v. 

reason of any liberty of the said bailiff of the liberty of the ^ Cesar. ^ 

mayor and aldermen of the city of Rochester aforesaid, but .V. 

should take the said Joseph^ if, &c. and him safely, &c« so that 

he should have his body here in one month from the day of 

Easter tlien next following, to satisfy the said Allan of the said 

885. and the said Augiistin of the said 5\L 25. amounting in the 

whole to the said &&L 105., &c. whereof the said Joseph was 

so as aforesaid convicted, and that the said sheriff should have 

then there that writ. Which said writ so as aforesaid prose- Writ delivered. 

cuted the said Augustin afterwards, and before the return of ^^ then sheriff 

the said writ, to wit^ on the 24th day of March j in the 21st o^K. 

year of the reign of our said lord the now king, at the city of 

Bochester aforesaid, in the said county otKent, was delivered 

to the said Bobert Jaqties^ then being sheriff of the said county 

otKentj to be executed in form of law : by virtue of which 

said writ, the said Robert Jaques^ so being then sheriff of the 

said county of Kent as aforesaid, afterwards and before the 

return of the said writ, to wit, on the said 24th day of [ 100 3 

Marchj in the 21st year aforesaid, at the city of Rochester 

aforesaid, in the county of Kentf took and arrested the said ^^o by Tutue 

Josephj and then and there had him in his custody in execu- the said j. T. 

tion for the damages aforesaid : And the said Joseph being so 

as aforesaid in the custody of the said Robert Jaques, then 

sheriff of the said county of Kent, in execution for the dam- 

saes aforesaid, he the said Robert Jaques afterwards, to wit, *"*^ ■.^7?.'^* 

1 .111 <• ^^ • . 1 P .1 permitted him 

on the said 24ta day of iifarcA, m the 21st year aforesaid, to escape. 
then being sheriff of the said county of Kent, permitted the 
said Joseph, at the city of Rochester aforesaid, against the will 
of the said Augustin, to esc^e out of his custody, and go at 
laige wheresoever he would, he the said Augustin not being • « 

satisfied or paid the damages aforesaid so as aforesaid reco- 
vered ; whereby an action has accrued to the said Augustin whereby an ac- 
to demand and have, of and from the said Robert Jaques, the to^^Sie^laSuff, 
said 551. IO5., yet the said Robert (although often required) &c. 
has not yet paid to the said Augustin the said 551. 10s. but to 
pay the same to him has hitherto altogether refused, and still 
refiises ; wherefore he says, he 'is injured, and has sustained 
damage to the value of 202. and therefore he brings suit, &c. 

And the said Robert Jaques by John Dccwling his attorney. Judgment by . 
comes and defends tlie wrong and injury, when, &c. and the ^^^^ ^ ' 
said attorney says, that he is not informed by the said Robert 
his xpaster, to give any answer for the said Robert to the said 
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At^iStin ill the said plaint, and he says nothing else thereto ; 
wherefore the said Augustin remains against the said Baberty 
undefended therein. Therefore it is considered, that the said 
Augustin recover against the said Robert his debt aforesaid, 
and his damages on occasion of the detention of the said debt 
to 605. adjudged by the court here to the said Augustin, with 
his assent, and the said Robert in mercy, &c. 



Case 17. 



S.C.2Kcb.646. 
The plaintiff 
had judgment 
for 551. IDs. 
and the ca. to., 
upon which the 
defendant was 
taken in exe- 
cution, was only 
for 511. 2s. and 
the plaintiff in 
debt for an 
escape recover- 
ed against the 
sheriff 551. lOs. 
-« This mistake 
4n the execution 
h not assignable 
for error by the 
sheriff 

• [ 101 ] 



Jacques versus Cesar. 
Paschae 22 Car. 11. Regis. Rot 752. 

ERROR (1) by Jaques against Cesar to reverse a judgment 
in the common pleas in an action of debt for an escape, 
in which the plaintiff declared, that he had recovered in the 
common pleas against one Joseph Travers B5L lOs. for dam- 
ages in an action of trespass and that he had sued out a writ 
of capias ad satisfaciendum against TVavers, directed to the 
sheriff of Kent, by which the sheriff was commanded to take 
Travers to satisfy • AUan Lockhartj esq. clerk of our lord the 
king assigned in the court of our lord the king of the bench 
here 885., and Augustin Cesar, who was the plaintiff in the 
common pleas, 511. 2s. amounting in the whole to 55L 10s. 
whereof he was convicted, &c. and that by force of that writ, 
the defendant being sheriff of Kent took Travers in execu- 
tion, and afterwards let him go at large, the debt not being 
satisfied, whereby an action accrued to the plaintiff to de- 
mand and have tlie 5BL lOs. of the defendant, yet, 8cc 



(I) A writ of error is an original 
writ issuing out of the court of chan- 
cery, in the nature, as well of a cer^ 
tiorari to remove a record from an in- 
ferior into a superior court, as of a 
commission to the judges of such su- 
perior court to examine the record, 
and to affirm, or reverse it, according to 
law; and Jies, where a party is ag- 
grieved by any error in the foundation, 
proceeding, judgment or execution, of 
a suit in a court of record. Co. Litt. 
288. b. 2 Bac. Abr. 187. 2 Inst. 40. 
Upon the ground of its being in the 
nature of a certiorari, it is holden, that 



though the writ is irregularly sued out, 
and would therefore be quashed in the 
superior court, yet the record is re- 
moved by it, if rightly described, and 
remains in the superior court after the 
writ is quashed. 1 Str. 606. Copper v. 
Ginger. S. C. 2 Ld. Raym. 1403. 
8 Mod. S16. 2 Term Rep. 737- La- 
roche v. Washrough. Arg. Cas. temp. 
Hardw. 135. Raddifv. BuHon. 1 Str. 
238. Brewer v. Turner. 8 Mod. 305. 
Cooper V. Ginger. And upon the prin- 
ciple of its being in the nature of a 
commission, it is, that a writ of error 
was not amendable at common law, be- 
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The defendant in the common pleas suffered judgment to Jaquxs v: 
pass by niki/ dicitj and thereupon the plaintiff had judgment Cesar. 
to recover 55L lOs. and costs of suit, upon which the defend- 
ant brought a writ of error in this court And now Saunders 



cause no court was ever allowed to 
amend its own commission. 1 Str. 607. 
Cotoper V. Ginger. See post, 101. a. 
and note. But in a writ of error coram 
nobis hereafter noticed, the certiorari 
part being unnecessary, is omitted, and 
the writ contains only a commission to 
examine errors. The form of a writ 
of error from the common pleas to the 
king's bench, is that in the beginning 
of this entry ; and the form of a writ of 
error coram nobis may be seen in Tidd's 
Prac. Forms, 468. 

A writ of error is grantable in all 
cases exdebUojusiiti€ey except in treason 
and felony ; so resolved by ten of the 
judges. *i Salk. 504. Reg. v. Paty. 
And a distinction is taken by Lord 
HoUf that wherever a new jurisdicuon 
is created by act of parliament, and the 
court or judge that exercises this juris- 
diction, acts as a court or judge of re- 
cord, according to the course of the com' 
mon law, a writ of error lies on their 
judgments; but where they act in a 
summary method, or in a new course 
differentjrom the common law^ a writ of 
error does not lie, but a certiorari^ 
1 Salk. 26S. Groenveh v. Burwell. S. C. 
Carth. 494. Com. Rep. 80. S. P. 
1 Salk. 144. If an erroneous judgment 
be given in a court, which is not a court 
of record, no writ of error lies, but a 
writ of false judgment. F. N. B. S8. A. 
7 edit. Co. Litt. 288. b. 

A writ of error lies for some error 
or defect in substance, which is not aided 
at common law, or by some of the sta- 



tutes of jeofails ; and may be brought 
in the same court where the judgment 
was given, or to which the record is 
removed by writ of error, or in another 
court. Error may be brought in the 
same court where the judgment was 
given, when the error is not assigned 
for any fault in the court, but for some 
defect in the execution of the process ; 
or through the default of the clerks. 
1 Roll. Abr. 746. F. N. B. 49. T. 
7th edit. Indeed it is said that the court 
of common pleas may in the same term 
reverse their own judgment for error 
in process, or default of the clerks, 
without any writ of error ; but in another 
term, the party must sue out a writ of 
error to the king's bench. F.N. B. 49. 
I. 7th edit. So a writ of error may be 
brought in the same court for an error 
in fact ; thus, where an erroneous judg- 
ment is given, in matter of fact only, 
and not in point of law, in the king's 
bench, it may be reversed in the same 
court by writ of error, which is some- 
times called error coram vobis, but 
more correctly, coram nobis [a] or qu€e 
coram nobis resident ; because the record 
and process, on which it is founded, are 
stated in the writ to remain in the court 
of our lord the king before the king 
himself : as where the defendant, being 
under age, appeared by attorney ; or the 
plaintiff or defendant was a married wo- 
man at the time of commencing the 
suit, or died before verdict, or inter- 
locutory judgment. 1 Roll. Abr. 747. 
pi. 13. Cro. Eliz. 106. Meggot v 



• [a] la the common pleas the writ is 
properly called a writ of error coram 
vobis or quee coram vobis resident* Ttdd's 



Pract. 1 17. b. for there the record and 
process are stated to remain befol-e the 
king's justices of the bench. 
X 3 
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Jaques v. assigned for error at the bar, that the plaintiff in the Gommon 

Cesar. pleas had demanded, and had judgment to recover more than, 

;' by his own shewing, was due to him ; for though he had 

judgment in the first action to recover 55L lOs., yet the writ 



BrouglUon. 1 Sid. 208, JJe* v. Corti" 
toalL But if the error be in the judg* 
ment itself, and not in the process, a 
writ of error does not lie in the same 
court, but must be brought in another. 
1 Roll. Abr. 746. pi. 1. 2 Bac. Abr. 
215. So if a record be removed into 
the king's bench by a writ of error, and 
the writ afterwards abate, either by 
judgment of the court, or by plea, 
death, or otherwise ; 1 Roll. Abr. 753. 
(Q.) pi. 1 . Yelv. 6. CrumtoeU v. An- 
drefms. Cro. Eliz. 891. Andrews v. 
Cromtoell, Latch. 198. Dun v. Dean 
and Chapter of Carlisle ; or if it be 
quashed for any other fault than variance, 
Carth.867. fValker v. Stokoe. S.C. 
1 Ld. Raym. 151. 1 Str. 606. Cooper 
V. Ginger. S. C. 2 Ld. Raym. 1403. 
8 Mod. 316. ; error coram nobis lies in 
that court; for if there had been a 
variance between the record and the 
writ of error, the record was not 
removed, but there must have been 
a new writ; and therefore error co- 
ram nobis did not lie. Indeed it is 
not necessary now to have a new writ 
of error, because by the statute 5 Geo. 1 . 
c. 13. it is enacted, <* that all writs of 
" error wherem there shall be any va- 
*' riance from the original record, or 
** other default, shall be amended and 
** made agreeable to such record, by 
** the respective courts where such 
•* writs of error shall be made return- 



" able." [h] But error coram nobis 
does not lie in the king's bench after 
an affirmance in that court* 2 Str. 
949. Horn v. BuAel. Ibid. 975. Bur- 
leigh V. Harris^ in which last case, 
1 Salk. 337. Winchurch v.Belwood, to 
the contrary is denied ; nor does .it 
lie in the king's bench after an affirm* 
ance in the exchequer chamber. 1 Str. 
690. Lambell v. Pretty-John. And 
if a writ of error, brought into the 
exchequer chamber upon a judgment 
in the king's bench, abate by death or 
otherwise, no writ coram nobis lies there, 
for the record itself is not removed there 
by the writ of error, but only a tran- 
script ; and therefore there must beanew 
writ of error. 1 Roll. Abr. 755. pi. 16. 
Cro.Jac.620. Cave \. Polewheel. So 
a writ of error does not lie for error in 
Jactj either in the exchequer chamber 
or house of lords. 2 Lev. 38. Hopkins 
V. Weigglesvoorth. S. C. 1 Vent. 207. 
Com. Rep. 597- Roe v. More. 

Next with respect to a writ of error to 
another court. A writ of error lies 
from the common pleas, and also from 
all inferior courts of record in England^ 
except in Lone/on, and some other places, 
to the king's bench, for the error or 
mistake of the judges in point of law ; 
4 Inst. 21,22. Finch. Law. 480. 2 Burr. 
777. Ballard v. Bennet ; and after judg- 
ment is given thereon in the king's 
bench, another writ of error may be 



[6] So where defendant in an action 
of covenant sued out a writ of error 
from C. B. into K. B. in a plea of tres- 
pass on the case, it was held no super- 
sedeas, though the defendant in error 
had been served with the allbwance of 



the writ, and had given a rule to trans- 
cribe; 5 Taunt.. 82. Sampayo v. De 
Payba; but the court of K. B. per- 
mitted the writ to be amended. Ibid. 
86. 
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of capias ad satisfaciendum was to satisfy the pUontiff only Jaqubs v. 
51 L 2s* and to satisfy Lockart the prothonotary, the residue 
being 885. : and the prothonotary may recover' it for the 
escape, but the plaintiff ought not, because Travers never 



Cesar. 



brought upon that judgment in the 
house of lof ds : but a writ of error doe6 
not lie in the common pleas upon an er- 
roneous judgment given in an inferior 
court of record. Cro. Eliz. 26. Roe v; 
Hartfy. Fmch Law. 480. Dy. 230. 
A writ of error lies from the proceed- 
ings on the law side of the exchequer 
into the court of exchequer-chamber 
before the lord chancellor, and lord 
treasurer, calling to their assistance the 
judges oT the courts of king's bench, 
and common pleas, or some of them : 
and from thence it lies to the house of 
lords. 2 Bac. Abr.213. stat.Sl£div.S. 
c. 12. 4 Inst. 105. But the chan-^ 
cellor and treasurer, or the chancellor 
only, if there be no treasurer, are the 
judges there, and judgment shall be 
entered pursuant to their sentence, 
though the other justices differ in opi- 
nion. 8 H. 7. IS. a. Carth. 888. King 
v. Homeliff or the Banker*B case. S. C. 
5 Mod. 42 — 62. Upon a judgment 
given in the hustings in London^ a writ 
of error lies at St. Martin's before cer- 
tain commissioners appointed under the 
great seal, and from thence imme- 
diately into the house of lords. 1 Roll. 
Abr. 745. pi. 19. post, 253. 2 Bac. 
Abr. 215. If an erroneous judg^ient 
be giveii in the cinque-ports, a writ 
of error does not lie into the king's 
bench, but it shall be redressed before 
the constable of Dover at the court at 
Skepcoayt 4 Inst. 224. Upon a judg- 
ment given in the court of Stannaries 
in the duchy of Cornwall^ for any mat- 
ters touching the Stannaries, no writ 
of error lies to the king's bench, but 
the course is to appeal to the warden 
of the StannarieSy and from him to Uie 
prince, and when there is no prince, la 



the king's council. 1 Roll. Abr. 745. 
pi. 8. 3 Bulst. 183. Langworthy v. 
Scottn A writ of error lies in the ktng*» 
bench upon a judgment in a county- 
palatine, because it was derived from 
the crown. 1 Roll. Abr. 745. pi. 7* Dy. 
321. a. 21 H. 7. 33. b. And by the 
statutes 34 & 35 H. 8. c. 26. s. 113. 
and 1 W. & M. c. 27. s. 4., errors in 
judgment in pleas real, mixed, and 
personal, before the justices in their 
great sessions in Wdles^ shall be re- 
dressed by writ of error in the' king's 
bench. 

Formerly no writ of errdr lay on a 
judgment in the king's bench in any 
other court except in parliament ; but 
now by statute 27 Eliz. c. 8. it is en- 
acted, ** that where any judgment shall 
'' be given in the king's bench, in ai» 
*' action of debt, detinue, covenant,. 
*' account, action upon the case, eject- 
*^ ment, or trespass^r^^ commencedOierCf 
** other than such only where the queen 
<< shall be party, the plaintiff or defend- 
** ant against whom such judgment shall 
** be given, may at his election sue out 
<* of the court of chancery a special 
<* writ of error, directed to the ''hi 
** justice of the kind's bench, com 
" manding him to cause the record, 
** and all things concerning the judg- 
*' ment, to be brought before the jus- 
^* tices of the commbn-beiich, and 
<' barons of the exchequer, into the 
<* exchequer-chamber, there to be ex- 
" aminled by the said justices and ba- 
" rons ; which said justices, and such 
** barons as are of the degree of the 
** coif, or six of them at the least, shall 
" have full power and authority to 
'* examine all such errors as shall be 
'^ assigned in or upon any such jud^^- 
X 4 
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Jaques tj. was in execution at the suit of the plaintiff for more than 

^ Cesar. ^ ^j^^ ^s., and yet he demanded 551. lOs. in his action for tlie 

escape, and so he declared for more than he ought. And 

that here the sheriff does not take advantage of any error in 



** ment> and thereupon to reverse or 
'* affirm the same, as the law shrill re- 
** quire, other than for errors concerning 
** the jurisdiction of the court of hinges 
" benchy or for 'voant of form in any writ, 
" return, plaint, bill, declaration, or 
^' other pleading, process, verdict, 
'' or proceeding whatsoever ; and after 
'^ the said judgment shall be affirmed 
*' or reversed, the [said record, and all 
'' things concerning the same, shall be 
" brought back into the king's bench, 
'^ that further proceedings may be had 
*' thereupon, as well for execution as 
** otherwise ; but such reversal or affir- 
'' mation shall not be so final, but that 
** the party grieved shall and may sue 
'' in the high court of parliament, for 
•* the further and due execution of the 
'' said judgment, as was then usual 
'' upon erroneous judgments in the court 
"of king's bench." In the construc- 
tion of this statute it is holden, that a 
writ of error does not lie in the ex- 
chequer-chamber upon a judgment la 
the king's bench, in an action com* 
menced there by original tcr/V, but 
only where the action is bi/ bill ; 1 Sid. 
424'. Redman v. Edolph. Doug. 352. 
Lloi/d y. Skutt, note (3). 1 Saund. 346. 
Mellor V. Spateman, and note (4) ; and 
that the statute is confined to the seven 
particular actions enumerated therein, 
^nte, 71 a. note : and does not extend to 
an action of replevin ; 2 Roll. Rep. 140. 
434*. ; or ofscandalum magnatum, for it is 
not a mere action upon the case, but is 
founded on the statute 2 Ric. 2. c. 5., 
and is for the king and party ; Cro. Car. 
142. Lord Sat/ and Scale v. Stephens^ 
S. C. Sir. W. Jones, 1 94, 195. Ley, 82. 
1 Sid. 143. Lord Stamford v. Ncdham, 
1 Vent. 49. 2 Ld, Raym. 954. Ashby v. 



White : or of rescous, though it is in the 
nature of a trespass ; Cro. Jac. 171- 
Vaughan V.Williams. Moor,694. Oiyv. 
Yate ; or of ravishment of ward ; 2 Roll. 
Rep. 134. Bamefield v. Htdchins ; or to 
a judgment in scire focias upon a recog- 
nisance of bail ; Cro. Jac. 171. Vaughan 
v. Williams. Yelv. 157. Prome v. 
Turner. Sir W. Jones, 325. Lancaster 
V. Keylei. 1 Ld.Raym. 98. Hartop v. 
Holt. In these actions therefore a writ 
of error will not lie in the exchequer- 
chamber, but must be brought in par- 
liament. If a scire focias be brought 
to revive a judgment against the party, 
or his executors, a writ of error will 
lie in the exchequer chamber, tarn in 
reddUione judiciiy quam in adjudicatUme 
executionisf because it is only in execu- 
tion of the first judgment, the merits' 
of which still remain to be examined. 
1 Ld. Raym. 98. Hartop v. HoU. S. C. 
1 Salk.263. 1 Vent. 168, 169. Skinner 
v. Webb. Cro. Car. 464. Anon, but not 
upon an award of execution only. 1 Ld. 
Raym. 98. 2 Str. 1102. BeHie v. Glut- 
ierbuck. Andr. 287. Crotv y. Maddock : 
even though the judgment has been 
affirmed in the exchequer-chamber, and 
execution is afterwards awarded in the 
king*s bench. 1 Ld. Raym. 97. Hartop 
y.Holt. S. C. 1 Salk. 263. 5 Mod. 228. 
If a judgment be affirmed in the king's 
bench on error, a writ of error lies from 
thence to the house of lords, and not 
to the exchequer-chamber. 1 Roll. 
Rep. 264. Harvey v. Williams. 2 Buls. 
162. See the form of a writ of error 
into the exchequer-chamber. Clift.332. 
Tidd's Pract. Forms, 471. It was for 
some time a question whether a writ of 
error lay in the exchequer-chamber, 
upon a judgment in an action of det^t 
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the capias ad satisfaciendum^ but the writ itself^ was only for Jaques v. 

51/. 2s. for the plainti£P, and therefore he cannot sue for more Cesar. 

upon the escape. And if a judgment be given for 100/., and ' 
the party sue out a capias ad satisfaciendum only for 50/. parcel 



qui tarn upon the statute of usury, or 
other penal actions, where the king is 
a party ; 1 Sid. 240. fVhitton ▼. Preston. 
1 Vent. 4j9. Parris's case. 5 Mod. 2S0. 
Hartop V. HoU. Ley 82. Sir T. Raym. 
275. Scot V. Knapton ; but it now is 
holden, that a writ of error does lie 
there in such actions. Doug. S5S. Lioyd 
y.Skutt,noie(dl). 

Regularly no writ of error doth lie, 
unless there be a judgment or an award 
in nature of a judgment ; for the words 
of the writ are, " si judicium redditum 
" sity &c." Co. Litt. 288. b. There- 
fore it was formerly holden, that a writ 
of error could not be brought before 
judgment was given; and if it bore 
teste before^ it was no supersedeas. 
1 Roll. Abr. 749. (M.) pi. 1. Moor, 461. 
pi. 647. 2Bac.Abr.l'9d. But it seems 
now agreed, that a writ of error which 
bears teste before the judgment, is good, 
provided the judgment is given before 
the return of the writ ; and this is the 
usual course for preventing and super- 
seding executions; and as the judg- 
ment relates to the first day of the 
term, a writ of error returnable after 
that day will remove the record, when- 
ever the judgment is entered. 1 Vent. 
96. Prydyerdy.Thoims^2S5, Bakery. 
Bulstrode. I Mod. 112. Ai/res v. Lent- 
haU. 2 Sid. 104. WiUiams v. Jenkins. 
1 Str. 632. Morfoot v. Chivers. 1 Term 
Rep. 279. Jaques v. Nixon. Still, how- 
ever, a writ of error will not remove a 
judgment given after the term, in which 
the writ of error is returnable, but 
a writ of error so returnable before the 
judgment may be quashed, unless the 
plaintiff has delayed signing judgment 
until after the return of the writ, on 
purpose to defeat it. 2 Ld. Raym. 



1179. WOsony.Ingoldsby. Ibid. 1531. 
Qinning v. Wright. S. C. 2 Str. 807. 
834. Rejindoz v. Randolph. 891. Vice 
v. Burton. 

By statute 10 & 11 W. 3. c. 14. it 
is enacted, <* that no judgment in any 
" real or personal action, shall be re- 
« versed or avoided, for any error or 
*' defect therein, unless the writ of 
" error be brought, and prosecuted 
" with effect within twenty years after 
<* such judgment signed, or entered of 
*' record." The statute has the usual 
exceptions in favour of infants, femes- 
covert, persons non compos mentis^ in 
prison or beyond the seas. But tlie court 
will not on motion quash a writ of error, 
though brought twenty-nine years after 
the judgment, for it would deprive the 
party of the benefit of replying the ex- 
ceptions in the statute. . 2 Str. 837* 
Higgs V. Evans. 

This writ is usually brought by the 
party or parties against whom the judg- 
ment was given ; and it may be brought 
by the plaintiff to reverse his own judg- 
ment, if erroneous, or given for a less 
sum than he has a right to demand, in 
order to enable him to bring another 
action. 3 Bur. 1772. Johnson v. Jebb* 
If an action be brought against A. as a 
feme-sole, who is in truth a feme-covert, 
and she plead to issue as a feme-sole, 
and afterwards judgment be given 
against her, and she be taken in exe- 
cution, she and her husband together 
may bring a writ of error, because 
otherwise the husband may be deprived 
of the society of his wife, and of her care 
in his domestic concerns, and in truth 
he has no other means to help himself. 
1 Roll. Abr. 748. pi. 18. Hai/ward v. 
fViUiams. S. C. Sty. 254. 280. So if 
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Jaqu£s v. of the 100/., and the sherifFtake the prisoner, and sutkr him 
Cesar. ^ escape, now the party who sued out the execution shall 
recover upon *the escape only the 50/. for which the pri- 
soner was takeil in execution, and not the whole ] 00/. contained 



an action be brought against a feme- 
covert and others, they may all join 
with the husband in a writ of error. 
iRoll. Abr.74«.pl.l9. 

We have already observed, that no 
person can bring a writ of error, unless 
he is party or privy to the record, or is 
prejudiced by the judgment, and there- 
fore receives advantage by the reversal 
6f it ; ante, 46* note (6). It seems to 
be a settled rule, that the writ must be 
brought in the names of all the parties 
against whom the judgment is given, 
that it may agree with the record ; and 
notwithstanding the death of any of the 
parties, he must still be named, and his 
death alleged in the writ, though the 
writ may be brought by the survivors 
alone, thus, ** Because in the record 
** and proceedings, and also in the giv- 
** ing of judgment, in a plaint which 
*' was in our court before you and your 
** companions, or justices of the bench, 
" by our court, between A. B. (for 
** whom judgment was given) and C. D. 
*' late of, &c. and £. F. (against whom 
''judgment was given,) tohich said 
** C D. is since deceased^ Sfc. tO' the 
« great damage of the said E. F. toho 
** has survived the said tJ. D. Sfc." Palm. 
152. Bethillv. Parry. 6 Rep. 26. Rud- 
dock'B case. S. C. Cro. Eliz. 648, 649. 
Yelv. 4f, CruwwM v. Andrews, S. C. 
Cro. Eliz. 892. Garth. 7, 8. Hacket v. 
Heme. 8. C. S Mod. 134. 1 Ld. Raym. 
71. Watker v. Siokoe, S.C. 5 Mod. 1669. 
Carth. 367. Comb. 354; 1 Ld. Raym. 
328. Burr V. Attwood. 2 Ld. Raym. 
870« Rous v.Etherington. S. C 1 Salk. 
312, 313. 1 S«r. 233, 234. Breteer v. 
Turner. 2 Ld. Raym. 1403. Gingery. 
Coieper. S. C. 1 Str.606. 8 Mod. 305. 
316. 3 Ld. Raym. 1532. Elkins v. Payne. 
Cases temp. Hardw. 135. Raidiff v. 



Burton. 1 Wils. 88. Vavasor v. Faux. 
3 Burr. 1792. Knox v. Cosiello ; for 
where there is judgment against se- 
veral, if one alone should be permitted 
to bring a writ of error, every defendant 
might bring a writ of error, and delay 
the plaintiff from his execution for a 
long time. Carth. 8. Hacket v. Heme, 
3 Burr. 1792, and the writ so brought 
by one or more of the defendants only 
may be quashed. Carth. 8. 1 Ld. 
Raym. 71. Walker v. Stokoe. But if, 
in trespass against two or more, one 
pleads to issue, and there is a verdict 
and judgment for him, and a judgment 
by default, and afterwards final judg- 
ment against the others, or they all 
plead to issue, and one is found not 
guilty, and there is a verdict and judg- 
ment against the others, they may 
bring a writ of error, without the de- 
fendant who was acquitted, for he can- 
not say that it was to his damage; 

1 Lev. 210. Cannons. Abbot. S.P.Hob. 
70. Parker v. Laxvrence. 2 Str. 892. 
Ibid. 1110. Rex v. Inhabitants of All 
Saints. Cowp.425. Verelst v. Ra/ad : 
but the suit must be described in the 
writ according to the record. 1 Str. 682. 
Lady Cass v. Title. Where one only of 
several defendants brings a writ of error, 
he must do it in the names of all, and 
if any one or more of them refuse to 
appear and assign errorsf they must be 
summoned and severed^ and then the 
writ of error may be proceeded in by 
flie rest only ; Yelv. 4. CrufmveU v. 
Andrews. S. C Cro. Eliz. 892. Carth. 
7, 8. Hacket v. Heme. 6 Mod. 40. 
Shepherd ^.Orchard. 1 Str. 234. Brewer 
V. Turner : and the court will give them 
time to assign errors, till there can be 
» summons and severance of the others. 

2 Str. 783. Frescobaldi v. Kinaston ; 
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in the judgment. And so it is here ; wherefore he concluded Jaqubs v. 
that the judgment was erroneous. ^ Cesar. ^ 

Sed non aUocatwr ; for as it seems, the court over-ruled the jn debt against 
exception, and said that the sheriff cannot take advantage of * "heriff for an 

- .V II t«i i» escape, be can- 

an error m process (2) ; and thereupon the judgment was at- not takeadvan- 
firmed by the court, who would not hear any more of \[i^ ^ of enwUk 

matter. execution. See. 

1 Saund. 38, S9. Jones v. Pope. 



see the form of the writ of summons^ 
Thes. Brev.dOl. 

But with respect to defendants in 
error, it has been holden, that where 
one only of two defendants in error 
appeared, and sued out a scire facias 
quare executionem non, and the plaintiff 
in error thereupon assigned errors, it 
was a waver of the objection that the 
other should have joined, and the court 
was not to presume that he was alive. 
3 Burr. 1789. Knox v. Costelto. 

A writ of error is considered as a new 
action ; and therefore the defendant in 
the original action may change his attor- 
ney, without obtaining a judge's order 
for that purpose. 7 Term Rep. SS7. 
Batchehr v. Ellis. It runs in the king's 
name ; and, except in a county-palatine, 
must be directed to the chief justice, or 
other officer who has the custody of the 
record ; as in the common pleas, ** to 
** our trusty, or right trusty, and well- 
** beloved John Lord Eldon^ our chief- 
" justice of the bench." Lill. Ent. 222. 
268. 281. 1 Rich. Prac. C.P. 426. 
5th edit. Tidd's Pract. Forms. 470: 
in the king's bench, ** to our trusty, or 
** right trusty, and well-beloved IJLoyd 
'< Lmrd Kenyon our chief justice as- 
** signed to hold pleas before us, or, in 
<« our court before us." LiU. Ent. 21S. 
254.258. Tidd's Prac Forms, 471., or 
if it be a writ of error eoram nobist ** to 
^* our justices assigned to hold pleas 
«' before in." Lill. Ent. 2Sk). 2S1, 232. 
Tidd's Pract. Forms, 468., and the writ 
of error in parliament is directed to the 
chief'jostice of the king's bench upon 



a judgment of that court. Lill. Ent. 
254. See the form of a writ of error 
from the king's bench to the house of 
lords on a judgment originally given 
there ; Tldd's Pract. Forms, 474., and 
on a judgment affirmed there. Ibid, or 
in the exchequer-chamber. Lill. Ent. 
254. Tidd's Pract. Forms, 474. ; and 
from the law side of the court of exche- 
quer the writ of error is directed to the 
treasurer of the exchequer, and barons, 
for the record is in their custody. 
4 Inst 105. In the county palatine of 
Lancaster the writ of error is directed 
to the chancellor of the county-palatine 
or his deputy, commanding him that he 
make his mandate to the justices of 
Lancaster, that they send to him in his 
chancery, the record, &c. and the writ 
which came to them thereupon, and 
that he transmit the record, ante, 84. 
Clift. 335. To reverse a fine levied \n 
the common pleas, the writ of error is 
directed to the chirographer, for the 
transcript, or the note of the fine, and 
writs of covenant ; LilL Ent. 280. or to 
the custos hreoium, for the transcript of 
the^o#of thefine. Ibid. 282. And in 
inferior courts the writ of error should 
be directed to the judges before whom 
the judgment was given. See ante, 28. 
42. Where the writ of error is supposed 
to be as toell in giving the judgment^ 
as Ilk awarding execution upon it, the 
writ of error is said to be tarn quam, or 
in the words of the writ, tarn in reddi^ 
tionejudicii quam in adjudicaiione exc' 
cuHonis. 2Str. 1055. Street y. Hepkin^ 
son* S. C. Cas. temp. Hardw. 345. 
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The writ of error is delivered to the 
clerk of the errors of the court in which 
the judgment is given, who will there- 
upon aUotJo the same, and give a certifi- 
cate or note of the allowance ; see the 
form of the allowance, Tidd's Pract. 
Forms, 476. A writ of error, sued 
out and allowed before final judg- 
ment, continues in force during the 
whole term in wnich it is return- 
able ; and if final judgment be sign- 
ed at any time during that term, or in 
the subsequent vacation, it is a super- 
sedeas or stay of executionyrom the time 
of signing the judgment. Barnes, 196. 
Warwick y,Figg. 197. Cookv.Horrock. 
198. WkUe V. Morgan. 1 Str. 632. 
Morfoot V. Chivers ; [c] provided bail, 
when requisite, be put in thereon, with- 
in four clear days q/ier judgment is sign- 
ed, 2 Str. 781. Hunter v. Sampson. 
1 Term Rep. 279. Jaques v. Nixon, and 
Doe V. Bracebridge there cited. 4 Term 
Rep. 121. Bennet v. NichoUs. [d] And 
the court of king's bench has gone so 
far in support of the practice of suing 
out a writ of error before final judgment, 
that if the writ be sued out and allowed, 
and the plaintiff will not sign final judg- 
ment till a subsequent term afler the re- 
turn of the writ, in order to avoid the 
effect of it, and then sue out execution! 
the court will set it aside. 1 Term Rep. 
280. Jaques v. Nixon. Barnes, 260. 



Curds. Eastmead. But a writ of error 
sued out after final judgment, and be- 
fore execution executed, is a superse- 
deas of execution, from the time of its 
allotvance, and not from the time of ser- 
vice of the allowance. 1 Salk. 321. Per- 
kins V. Woolaston. S.C. 6 Mod. 130. 
1 Vent. 30. Cotton v. Daintry. 1 Burr. 
340. Capron v. Archer. Willes's Kep. 
271. Meriton v. Stephens. S.C. Barnes, 
205. 1 Bos. & Pull. 478. Gravidl v. 
Stimpson; provided bail when requi- 
site, be put in and perfected within four 
days ajier the allotvance : the distinction 
being that if a writ of error be allowed 
before judgment, the time of putting in 
bail runs from the signing of the judg- 
ment, but where it is allowed a/l(cr judg- 
ment, the time of putting in bail runs 
from the time of the allowance, that is, 
after the delivery of the writ to the clerk 
of the errors. 2 Str. 781. Hunter v. 
Sampson. I Term Rep. 279. Jaques v. 
Nixon. 1 Bos. & Puli. 478, 479. Gra- 
vail V. Stimpson ; the service of the al- 
lowance is only material to bring the 
attorney into contempt for proceeding 
to sue out execution afterwards. 2 Roll. 
Abr. 492. pi. 7. 1 Burr, 340. Capron v. 
Archer. 1 Term Rep. 280- Jaques v. 
Nixon. Willes's Rep. 275. Meriton v. 
Stephens. Barnes, 376. Hannot v. 
Farettes. [<?] If after the allowance of 
a writ of error, and before the expira- 



[c] 5 East, 145. Somerville v. W^ite. 
S.P. And in 2 M. & S. 334. Emanuel y. 
Martin, it was held by Le Blanc J. 
(the only judge in court), that a writ 
of error may operate as a stay of pro- 
ceedings, though sued out before inter* 
hcutory judgment* 

[(f ] It was decided in 5 Taunt. 672. 
Blackburn v. Kymer^ by the court of 
C. B. (after a communication with the 
judges of K.B.) that the four days in. 
this case are to be reckoned from the 
time when final judgment is completed 



by inserting the amount of the costs, 
and not from what is ordinarily called 
the signing of judgment. 

[«] The allowance is notice of itself. 
2 Bos. & Pull. 370. Meagher v. Vandyck. 
5 Taunt. 204. Hatokins v. Jones. 1 Chit. 
Rep. 238. Braithxoaite v. Brotvn. 3 B. 
Moore, 83. Cleghome v. Des Anges. 
1 Gow. G3. S.C. Tidd's Pract. 1187- 
Where the defendant however had wil- 
fully concealed the issuing the writ of 
error from the plaintiff, the court of 
K. B. set aside an execution afterwards 
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tion of the four days for putting in bail, 
the plaintiff will take out execution, 
he does it at his peril ; for if bail be put 
in, in due time, the execution will be 
set aside ; but if no bail be put in, it 
will be good, and the writ of error be- 
come a mere nullity. 2 Term Rep. 44. 
Lane v. Bacchus* [g\ And it has been 
holden, that a writ of error is so abso- 
utely a supersedeas, that after it is al- 
owed) the plaintiff cannot take out a 
capias ad satisfaciendum, and ha^e it 
returned non est inventus in order to 
proceed against the bail; 2Str. 867. 
Sweetapple v. GoodfeUoto ; and if he do 
so, the whole may be set aside upon mo- 
tion. 2 Black. Rep. 118S. Dudleys. 
Stokes. And where the plaintiff sued 
out a capias ad satisfaciendum before tlie 
allowance of a writ of error, which was 
afterwards allowed, and notice thereof 
given before the capias ad satisfaciendum 
was returnable^ he cannot call for a re- 
turn of non est inventus. 2 Str. 1186. 
Smith V. Nicholson. S. C. 1 Wils. 16. 
though the capias ad satisfaciendum has 
lain in the office four days before the 



allowance of the writ of error. S Term 
Rep. 890. Perry v. Campbell. And if 
the sheriff should return non est inventus^ 
and the plaintiff sue out a scire Jacias 
against the bail upon their recognizance, 
they may plead that after the issuing of 
the capias ad satisfaciendum^ and before 
it was returnable, a writ of error was 
issued and duly allowed, although it be 
not returned. 2£c&t.4>S9, Sampson v. 
Brown. And if bail in error, when re- 
quired, are not put in, the plaintiff must 
shew that in his replication. Ibid. 445. 
If the defendant sue out a writ of error 
which is allowed, and the plaintiff bring 
an action on the judgment, and recover, 
he will not be permitted to sue out exe- 
cution on the second judgment, till the 
writ of error be determined ; for that 
would be allowing the plaintiff to have 
the fruit of his first judgment indirectly, 
which he cannot have directly by suing 
out execution upon it. S Term Rep. 
64S. Bentoell v. Black. S. P. 4 Burr. 
24<54. Tastodly. Stone. [A] But where 
a writ of error is brought against good 
faith, 2 Term Rep. 183. Gates v. West ; 



issued without costs, and made the de- 
fendant undertake that no action should 
be brought. 1 Ghit. Rep. 238. 

And where the defendant had applied 
to a judge in vacation to set aside the 
plaintiff's execution for irregularity, on 
a ground which the judge overruled, 
and afterwards applied to the court to 
set aside the execution, on the ground 
that he had before brought a writ of 
error ; the court held that this fact not 
having been communicated to the judge 
on the former application, the defend- 
ant was now too late to take advan- 
tage of the irregularity. 2 B. & A. 
373. Thorpe v. Beer. Tidd's Pract. 
1187. 

[g] If the bail put in be sham bail, 
the plaintiff may treat them as a nul- 
lity; and issue execution. 1 Barn. & 
Cress. 268 Ward v. Levi. 2 Dow. & 



Ryl. 421. S.C. Ibid, in notis. Crum v. 
Kitchen. 

[A] But in C. B. the plaintiff may 
take out execution on the second judg- 
ment notwithstanding the writ of error, 
unless the defendant move to stay the 
proceedings. Tidd*s Pract. 1 188. And 
in K. B. where (several years having 
elapsed after judgment obtained) the 
plamtiff brought an action upon the 
judgment; and after judgment had 
been signed in this latter action, the de- 
fendant sued out a writ of error upon 
the first judgment ; it was held that the 
plaintiff might notwithstanding take out 
execution upon the second judgment. 
In case the writ of error had succeeded, 
the defendant would have been entitled 
to have the money levied under such 
execution returned. 3 B. & A. 275 
Bishop V. Best. 
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or where it manifestly appears either 
from the confession of the parties them* 
selves, or from the admission of the at- 
torney of the party who sues out the writ 
of error, or from expressions equivalent 
to an admission, that it is brought for the 
mere purpose of delay, 2 H. Black. 30. 
Mitchell Y, Wheeler, and Goodin v. Ham" 
m&nd there cited, note (a). S Term Rep. 
79. Pody. Chamodk. 4 Term Rep. 486. 
Kemplani v^Macatdey. ^Term Rep .669. 
LeveU V.Perry. 7l4i.Masterman y. Grant, 
it is holden to be no supersedeas, [t] 

An execution, beipg an intire thing, 
cannot be superseded after it is once be- 
gun; therefore where a writ of Jieri 
Jacias was sued out, and the sheriff levied 
on the defendant's goods under it, and 
afterwards, but before the sale, a writ of 
error was allowed, it was adjudged that 
the sheriff must notwithstanding sell the 
goods levied under the execution, but 
not proceed any further, and return the 
TfLQuey into court to abide the event of 
the writ pf error. WiUes's Rep. 271. 
Meriton v. Stevens. Cro. £liz. 597. 
Charter v.Peeter. Moor,542, Yelv. 6. 
Tocock V. Honyman. 1 Vent. 255. Baker 
V. Bvlstrode. So long as the writ of 
execution is executable, but not execut- 
ed, the allowance of a writ of error is a 
supersedeas, but not afterwards. 1 Salk. 
321. Perkins v. Woolaston [k] ; in which 
last case it is said, that the utmost length 
of time which the law allows to execute 



a writ, is the day on which it is return^ 
able ; and that it cannot be executed on 
that day qfter the rising of the court : but 
it has been since holden that it may be 
served ai any time of the last day with* 
out any regard to the time of the rising 
of the court. 2 Burr. 812. Maud. v. 
Barnard. 

As to bail in error, it is to be observed 
that no bail was required at common 
law, but is now in many cases by parti- 
cular statutes. By statute 3 Jac. 1. c.8. 
(made perpetual by statute 3 Car. 1. 
Cs 4. s. 4.) it is enactedi '* that no exe- 
*^ cution shall be stayed or delayed, 
^* upon or by any writ of error (2 East* 
^ 439*) or supersedeas thereupon to be 
** sued, for the reversing of any judg- 
<' ment in any action or bill of, debt 
<< upon any single bond for debt, or 
** upon any obligation with condition 
** for the payment of money only, or 
** upon any action or bill of debt for 
** rent, or tipon any contract, sued in 
** any of the courts of record at West" 
** minster, or in the counties-palatine of 
'' Chester, Lancaster, or Durham, or 
'< the courts of great sessions in Wales; 
<<nor (by statute 19 Geo. 3. c.70. 
** sect. 5.) for the reversing of any judg- 
<' ment, given in any inferior court of 
*^ record, where the damages (that is, 
<' as it is conceived, where the damages 
** laid in the declaration) are under 
** 10/. [/] unless the person or persons. 



[f] 2 M. & S. 474. Spooner v. Gar- 
land. Ibid. 476. Hawkins v. Snags. 
But the court will not infer that any 
delay was intended merely from a view 
of the proceedings, without an acknow- 
ledgment by the party, that the writ of 
error was sued out merely for delay. 
5 East, 146. SomerviUe v. White. So 
leave was refused to take out execution, 
notwithstanding a writ of error, where 
it did not appear but that the declara- 
tion of the defendant, that he would sue 
a writ of error and delay plaintiff, was 



made before any action brought. 
4 M. & S. 331. Baskett v. Barnard. 
So a threat of bringmg a writ of error 
for delay, uttered six months before 
the writ of error sued out, was held not 
sufficient to entitle the plaintiff below 
to execution, pending the writ of er- 
ror. 7 Taunt. 537. Redfbrd v. Garrod. 
1 B. Moore.. 253. S. C. 

[k] S. P. 3 B. Moore, 88. Clcghom v* 
DesAnges. iGow. 66. S.C. 

[/] Extended to fifteen pounds by 
Stat. 51 Geo. 3. c. 124. s. 3. 
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V in whose name or names such writ of 
'* error shall be brought, with two suf- 
** ficient sureties, such as the court 
^< wherein the judgment is given shall 
<< allow • of, shall first be bound, unto 
** the party for whom the judgment is 
** giveuy by recognizance to be acknow- 
" ledged in the same court in double 
** the sum adjudged to be recovered by 
'' the former judgment, to prosecute 
** the said writ of error with effect, and 
** also to satisfy and pay, if the said 
** judgment be affirmed (or the writ of 
** error non-prossed* 19 Geo. 3. c. 70. 
** B^S.) all and singular the debts, da^ 
<' mages and costs, adjudged upon the 
** former judgment, and all costs and 
** damages, to be awarded for the de- 
** laying of execution." Ante, 72 c. d. 

This statute extends to all manner of 
judgments as well by default, on de- 
murrer, or nul tiel record, as after ver- 
dict ; but is confined to the particular 
actions mentioned in it ; and therefore 
it is holden, that it does not extend to 
actions upon the case on bills of ex- 
change, &c. 2 Keb. 2S4. Vernai v. 
Debuste. S. C. cited 1 Show. 15. or to 
.actions of debt on bond conditioned for 
performance of covenants, 2Buls. 54. 



GUUng v. Baker. S. C. cited 1 Show. 15. 
though one of the covenants be for the 
payment of money, and the action be 
brought for the non-performance of that 
covenant. Carth. 28. Gerard v. Danby. 
S. C. 1 Show. 14. 2 Keb. 131. CalU 
tooody. Ballardm S. P. [m] ; or for per- 
formance of an award. 2 Bulst. 54. 
1 Show. 15 ; or to debt upon an account 
stated; 2 Bulst. &ii GUUng v. Baker. 
S. C. Yelv. 227- 1 Show. 15. 7 Term 
Rep. 449. Alexander y» Biss; or to debt 
for work and labour, goods sold and de- 
livered, or money had and received, 
but only where it is brought on a spe- 
cific contract. 1 Bos. & Pul. 249. Ah- 
lett Y.Ellis, [ii] Or to debt on a. gene- 
ral bond of indemnity. 1 Show. 14. 
But where a person, who had entered 
into a bond, as surety for another, to 
pay a sum of money to a third person, 
took a counter-bond conditioned for 
payment of the money by the principal 
to such third person by way of indem- 
nity, the court held it to be a case with- 
in the statute, and therefore bail was 
necessary; Com. Rep. 321. Huddy v. 
Giffbrd; and though Parker chief-jus- 
tice, and Prat^ J. inclined to the con- 
trary in Hammond y. Webby 10 Mod. 



[m] So the statute does not extend 
to actions of debt on bond conditioned 
for the payment of money, and also for 
the performance of all the covenants in 
a mortgage deed. 10 East, 407* Butler 
V. Brushfidd. [But a covenant in a 
mortgage deed for the repayment of the 
money is a contract within the meaning 
of the statute. 3 Taunt. 382. Buckney 
V. Metham']. Nor to debt on bond 
conditioned to keep the plaintiff harm- 
less from the pajrment of an annuity, 
and from all actions, suits, damages 
and costs which should be brought 
against him, or that he might sustain, 
by non-payment of the annuity. 1 Barn. 
& Cress. 316. Flanagan v. Watkins. 

\n\ Accordingly it was held in 



1 Taunt. 540. Webb v. Geddes, on the 
authority of the above cases, that bail 
in error is not necessary in actions of 
debt against the acceptor of a bill of 
exchange: (which action is maintain- 
able, at least by the drawer, where he 
is also payee, and where the bill is 
expressed to be for value received. 
1 B. & C. 674. Priddy v. Henbrey.) 
Nor for goods sold and delivered ; nor 
for money paid, money lent, money 
had and received ; nor on an account 
stated. And in the same case it was held, 
as it had been before in 2 East, 359. 
Tryer v. Bridgman^ that if there be one 
count in the dechiration for which bail 
in error is unnecessary, it is not neces- 
sary for any. 
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281. yet no judgment was given in it. 
Com. Rep. 323. 

But bail was held not necessary in 
debt upon bond conditioned for the 
payment of such beer as the plaintiff 
should furnish a third person with, not 
exceeding 100^. 2 Str. 1190. Thrale 
V. Vaughan. S. C. 1 Wils. 19. It was 
resolved by all the judges, that bail is 
not requisite in a writ of error brought 
upon a judgment obtained in an action 
of debt upon a prior judgment. 3 Burr. 
1548. BidUion v. Whytel. S. C 1 Black, 
Rep. 506 ; nor, as it seems, upon a judg- 
ment in an action of debt upon a re- 
cognizance of bail. 3 Burr. 1566. 
Trinder v. Watson. S. P. Barnes, 19*. 
[0]. 

But bail is necessary in a writ of 
error on a judgment obtained in debt 
on bond conditioned for the payment of 
80 much money as J. S. should declare 
to be due on an account stated by him, 
for the action is in substance grounded 
upon a bond made for the payment. of 
money only. 1 Lev. 117. Dean of St^ 
PauCs V. Capell. So there must be bail 
in a writ of error on a judgment ob- 
tained on a bottomi^ee-bond ; for the 
contingency having happened it is in 
every respect a bond for the payment 
of money only. 1 Str. 4-76. Pitt v. 
Coney. S.P. 6 Mod. 38. Scot y, Brace. 
See however 1 Show. 14. Garrett v. 
Danby. S. L. Comb, 105. See also 2 Str. 
959. DesbordesY. Horsey. S. P. Barnes, 
78. Woods y. Armstrong, 9S. Littleton 
V. Hanson. 

And where a bond was given by a 
third person, as a security for the pay- 
ment of a debtor's creditors fifleen shil- 
lings in the pound by instalments upon 



a liquidated amount of his debts, the 
court held it to be a bond for the pay- 
ment of money only, and therefore bail 
was requisite in a writ of error on a 
judgment upon the bond. 2 Burr. 746. 
Chauvet v. Alfrayi but this case seems 
to be contrary to Thrale v. Vau^ian. 
2 Str. 1 1 90. above cited ; and the ground 
of the decision, namely, that the 3 Jacl. 
c. 8. is a remedial law, and ought to be 
construed liberallyt appears to be over- 
ruled by the opinionof all the judges in a 
subsequent case, viz. BidUson v« Why^ 
tely 3 Burr. 1545. above cited, who held 
that the statute ought rather to be taken 
literally than extended. So where a 
judgment in C. B. is affirmed on a writ 
of error in the E. B., or a judgment in 
the K. B. is affirmed in the exchequer 
chambery new bail must be given on 
bringing a writ of error in parliament, 
although bail was put in on the first writ 
of error. 1 Salk. 97. TiUy v. Richard* 
son. S. C. 2Ld. Raym. 84a 7 Mod. 
12a 1 Str. 527. Colebrooke y. Diggs. 
8 Mod. 79. S. C. 

The before-mentioned statute was,ex^ 
tendedl;ootheractionsby Stat. 13 Car.2. 
St. 2. C.2. S.9. by which.it is enacted, 
*' that no execution shall be stayed, ia 
** any of the courts aforesaid (that is, 
« the courts which are piendoned in the 
<< statute 3 Jacl. c. 8.) by any writ; 
<< or writs of error, or supersedeas ther«- 
" upon, qfier verdict and judgment, in 
** any action of debt grounded upon 
" the statute 2 Edw. 6. for. not aetti.ng 
" forth tithes, nor. in any acdoi^. upon 
** the case upon any promise for pay- 
*' ment of money, actions aur trover, 
^' actions of covenant, detinue, and tres- 
*' pass, unless sudi recognizance, and- 



[o] S. P. in 8 East, 240. DeU v. Wild, 
on the ground^ that the statute applies - 
to obligations for the payment of money 
ofUp ; but a recognizance of bail is in 
the alternative, to pay or to render. 



Bail is held to be unnecessary when a 
writ of error is brought upoii a judg- 
'ment on demurrer in s'ci.Ja, iuggesting* 
fresh breaches under stat.'B' & 9 W. 3. 
c. 11. 1 Taunt. 168. Sparkesy.CT Kelly. 
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« in such manner as by the said act of 
** S Jac. I. IS directed, shall be first ac- 
<< knowledged in the court where the 
** judgment is giren/' And by statute 
16& 17 Car. 2. c. 8. s. 3. (made per- 
petual by statute 228cQS Car. 2. c. 4.) 
'< no execution shdl be stayed in any of 
«< the aforesaid courU (those mentioned 
*< in 3 Jac. 1.) by writ of error, or su- 
*' persedeas thereupon after verdict and 
" judgment in any action personal 9ohat' 
** soever^ unless a recognizance, with 
** condition according to the statute 
** 3 Jac. 1., sludl be first acknowledged 
<* in the court where such judgment 
** shall be given ; and further, that in 
<< writs of error to be brought upon any 
<* judgment after verdict in any writ of 
** dower, or in any action of tjectione 
*^fimu8^ no execution shall be stayed, 
** unless the plaintiff or plaintift in such 
** writ of error shall be bound unto the 
<' plaintiff in such writ of dower, or 
** action o€ ejecHoneJirma^ in such rea- 
** sonable sum as the court to which 
f* such writ of error shall be directed, 
<« ahall think fit, with condition, that if 
*f the judgment shall be affirmed, or the 
** writ of error discontinued, in de&ult 
** of the plaintiff or plarotiA therein, or 
" the said plaintiff or plaintiift be non> 
«< suit in such writ of error, that then the 
** said plaintiff or plaintifis shall pay 
** such costs, damages, and sum and 



** sums of money, as shall be awarded 
** upon, or after such judgment affirmed, 
** discontinuance, or nonsuit/' And 
by section 4. *' that the court wherein 
" such execution ought to be granted 
<* upon such affirmation, discontinuance, 
*< or nonsuit, shall issue a writ to in- 
<< quire as well of the mesne profits 
^ as of the damages by any waste com- 
<' mitted, after the first judgment in 
^* dower or in efectionejimue; and upon 
<< the return thereof, judgment shall be 
** given and execution awarded for such 
** mesne profits and damages, and also 
«*for costs of suit. — Sect. 5. Pro- 
« vided that the act shall not extend to 
« any writ of error to be brought by 
'<any executor or administrator; nor 
" unto any action popular, nor unto any 
<< other action brought upon any penal 
<< law or statute, except actions of debt 
<< for not setting forth tithes; nor to 
*< any indictment, presentment, ihqui* 
** sition, information, or appeal/' 

The two last mentioned statutes are 
confined to judgments after verdicf; and 
do not extend, like the stat. of 3 Jac. 1. 
C.8. to judgments by default, upon de- 
murrer, or ntd tiel record; therefore a 
writ of error upon a judgment by any 
of these three last ways is a super^ 
sedeas without bail, in such actions as 
are not enumerated by the statute 
SJac. 1. [p] 



[p] As to the nature and amount of 
the recognisance entered into by the 
bail, their justification, &e«» see Tidd's 
Pract. 1197* et seq. The amount is in 
almost every case double the sum ad- 
judged to be recovered by the judgment 
on which the writ of error is brought, 
and unless it be so, the writ of error is 
no supersedeas: whence it appears, 
that the recognisance cannot be entered 
into with effect till the costs in the 
jbrmer judgment are taxed : and, con- 
VoL. II. Part I. 



sequently, if the plaintiff below is ap'^ 
prehensive that error irill be brought 
for delay, he may waive hb costs, and* 
take out execution directly, and the 
subsequent allowance of the writ of 
error will be no supersedeas, 4 Taunt. 
288. Doe v. Ihfndey, (where the ac- 
tion was ejectment, apd the writ of ex- 
ecution a habere /acids possessionem). 
But this will be counteracted by taking 
the precaution of suing out the writ of 
error before final judgment is signed ; 
Y 
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If there is a verdict and judgment for 
the plaintiff in a fc/r^yZiciiaf against bail* 
and they bring a writ of error, there 
must be bail, for a scire Jacias is vl per- 
gonal action^ and therefore within the 
16 & 17 Car. 2. c. 8, 2 Black. Rep. 
1227. Pulteney v. Tovmson. And if an 
ejpecutor or adminUtraior bring error on 
a. judgment against him de bonis pro* 
priis, he must put in bail, in cases 
where it would be required of other 
persons. 1 Lev. 245. Fiiz- William v. 
More, a C. 1 Sid. 368. 2 Keb. 295. 
371. 

When the bail in error, if necessary, 
is complete, tlie next step to be taken 
by the plaintiff in error, is to certify the 
record, in order to which a transcript 
should be made, and sent with the writ 
of error and returned into the court 
above. When no bail is required, this 
is the first step that is taken, afler the 
service of the allowance of the writ of 
error. Tidd's Prac. K.B. 1119. 2d.ed. 
And the plaintiff in error should re- 
gularly cause the transcript to be made 
by the time the writ of error is return- 
able, for the defendant in error cannot 
transcribe the record. I Wils. 35. i^noii. 
Jf the record be not certified by that 
time, the defendant in error may give 
the plaintiff in error a rule to certify it, 
and then if he will not, the defendant 
may non pros the writ of error. Cas. 
temp. Hardw. 352. Goodright v. HugO' 
son. [g] See the form of the rule, 
Tidd's Prac. FOfm^, 481. 
' On a writ of error in the king's bench 
on a judgment in the common pleas, or 
other inferior court, in an adverse suit. 



the record itself is supposed to be re- 
moved, that it may remain as a prece- 
dent, and evidence of the law, in similar 
cases. 2 Bac. Abr. 202. F.N.B. 45. 
F. 7th edit. But in the cases of a 
fine, the transcript only is removed. 
1. H. 7. 20. a. F. N. B. 45, 46. 7th ed. 
1 Salk. 337, 338. fVinchurch v. Behvood. 
341. Fazacharly^.Baldo. 1 Roll. Abr. 
752. (P). pi. 1, 2, 3, 4. Dy. 89. b. 
This distinction however is not attended 
to in practice ; for on all writs of error 
returnable in the king's bench, Cowp. 
843. Vicars v. Haydm. 2 Roll. Rep. 
233. Mason v. Denny, as well as in 
the exchequer chamber, 2 Str. 837- 
Rutterv. Redstone. Doug. 352. Lloyd 
V. SkuU, note (3). 2 Ld. Raym, 1570. 
1571. TuUy V. Sparkes, or house of 
lords, IH. 7. 19,20. Fkmrdem's csae. 
Dy. 375. a. Cro.Jac.341,842. Hay- 
don V. Godsalfoe. S» C. 2 Buls. 163, 
164. Sir T. Raym. 5. Dethiti v. Brad- 
houme^ it is usual toaend only a trans- 
cript of the record, and not the record 
itself. 

The chief-justice of the coinmon pleas 
generally signs^the return, tliougfa it does 
not seem necessary ; but he never seals 
it. 2Str. 1063, 1064. Blac/twoodv 
South Sea Company. Cas. temp. Hardw. 
344* S.C. When a writ of error is 
brought in parliament, on a judgment 
in the king's bench, the chief-justiee 
goes in person into the house of lords, 
with the record itself and a transcript, 
whidi is examined and left tliere ; and 
the record is brought back Bgaiit into 
the king's bench, and if the judgment 
be affirmed,- that court may grant exe- 



5 East, 146. adfinem. Somervilley. White: 
becaMse in such case the time for putting 
in bail runs from the taxation of the 
costs. 5 Taunt. 672. Blackburn v. 
Kymer, Ante, 101 ^. n. [rf]. 

[7] But no costs are allowed thereon. 
Tidd's Practice, 1204. 7 East, 111. 
17 



Salt V. Richards. Or the plaintiff in 
^rror may non pros his own writ, with- 
out carrying over the transcript to 
the court of error ; ' 1 M. & S. 104. 
MUborn v. Copeland ; and in thi^ case 
also the defendant in error will not be 
entitled to his costs. 
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cutioniCBeir. 1 Roll. Abn 75S. pi. 10. 
On a writ of error from tlie common 
plea8 the chtefjustice certifies only the 
body of the record ; for the original and 
judicial writs remain with tlie officers, 
and are never certified but when error 
is assigned for want of them. Cro. Eliz. 
84. Roiseri v. Andrews. 

After the transcript has been returned 
and filed, 1 Ld.Raym.SS9. Acourtv. 
Sw^j the plaintiff in error may in the 
court above move to amend the writ of 
error, or the defendant in error to 
quash it, or it may abate, or be dis- 
continued. Great certainty was for* 
raerly required in making the writ of 
error agree with the record, and no de« 
fects therein were amendable; but now 
by statute 5 Geo.l. c. 15. '^all wriu 
*< of error, wherein there shall be any 
** variance from the original record, or 
** other defect, may and shall be amend- 
** ed, and made agreeable to such re- 
^* cord, by the respective courts where 
'* such writs of error shall be retum- 
*^ able." Since which it is become the 
praotice to amend the writ of error, as 
a matter of course, without costs. 2 Str. 
868. Ibid. 902. Gardner v. MerreU. 
<S.C. 2 Ld. Raym. 1587. As to cases in 
which the court will amend, see 1 Str. 
682, 68& Ladif Cass v. Title. 2 Str. 892. 
SnordMade Company^.Dempsey. Cowp. 
425w Verekt v. Rafad. [r] Where judg- 
ment b signed in a term subsequent to 
that in which the writ of error was re- 
turnable, it is a ikult not amendable by 
the statute, for it would be to amend 
contrary to die truth of the case. 2 Str. 
807. Wright v. Canning. S. C. 2 Ld. 
Raym. 1531. 

Or the defendant in error may move 
to guash the writ, which in general is 
for some fault or defect that is not 
amendable by the above statute : and 



such application should be made, either 
to tlie court of chancery, from whence 
it issues, or to tlie court wherein it is 
returnable. Doug. 850. Uoyd v. Skuti. 
We have already shewn, that where 
there are several parties, who are 
aggrieved by a judgment, and the writ 
is brought by some or one of them 
only, the court will quash it : but where 
one of several parties to a judgment, 
who is not aggrieved by it, joins in 
bringing a writ of error, it may be 
amended by striking out his name, and 
will stand good for the other parties. 
2 Str. 892. Sword-blade Company v. 
Dempsey. Cow]p.4t25.Verelstv.Ra/ael» 
And it may be quashed as to one judg». 
ment, and stand good for another ; as 
where bail brought a writ of error as 
well on the judgment against the prin* 
cipal in the original action, as on the 
award of execution against them on a 
scire JaciaSf the writ was quashed as to 
the judgment against the principal, be- 
cause the bail cannot have error on the 
Judgment against him, and stood good 
as to the judgment against them on the 
scire facias. 1 Ld, Raym. 828. Burr v. 
Athoood. S.C. Carth.M7. LilL£nt. 
225. 290. Costs are payable in all cases 
on quashing a writ of error, even though 
none were recoverable in the original 
action ; 1 Str. 262. Archbishop of Dub- 
tin V. Dean of Dnblin. Ibid. 606. 
Cowper V. Ginger. 2 Str. 884. Rejindox 
V. Randolph. Cas. temp. Hardw. 137* 
Ratdiff'y. Burton: it being enacted by 
statute 4 Ann. c. 16. s.25. " that upon 
** quashing any writ of error for variance 
^* from the original record* or other de* 
** feet, the defendant in error shall re- 
<| cover against the plaintiff issuing out 
<< such writ, his costs, as he should have 
** had if judgment had been affirmed, 
** and to be recovered in the same roan- 



[r] See also 5 Taunt. %2.Jampaya y.Guy. < 1 Chit. Rep. 869. Binns v. 
T. de Payba. 2 Smith. R. €59. Barnard Pratt. Tidd's Praet. 1206. 
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^*ner;*^ which costs include those of 
quashing the writ of error. S Ld. 
Raym. 1403. Ginger v. Camper; unless 
where thcf writ is qtxashed by reason of 
the defendant in ettor having entered 
continuances on the toU until the tens 
subsequent 40 the relum of th^ writ of 
error^ «adihen signed judgment, where* 
by the writ, as we have alreadjr seeiiy 
becomes void ; in which ease the plain- 
tiff is not liable to costs on quashing it; 
1 Str. 1S9. GaM y. Coulthurdf but 
the court will make the defendant in 
error pay the costs. 2 Str* 834. Rejiu' 
doz y« Randolph* 

So a writ of error may abate s as 
where the plaintiff in error, or one of 
several plaintiffs in error, dies before 
errors assigned; in which case the de« 
fendant in error roust sue out a tcirt 
fkoiat quare exeadionem non against the 
executors in the fornaer case, and the 
survirors in the latter, to xevive the 
judgment,, before he can sue out execu- 
tionr; for though in the latter case the 
death of one €^ the phuotifi in error 
would have made ni» iteration of the 
record, if no writ of error had been 
sued out^ because the executor -of the 
deceased would not be liable to an exe- 
cution . hf fieri facias or capia& ad saUs^ 
Jaciehdumf though he would to an e^^, 
yet a writ of error is a. supersedeas, 
winch condnucs iwtil the court is iip« 
prised of Mt abatement of. the writ by 
a seine Jkdae, Yelv.ri^SOS. Spencer y« 
RuOmnd. 1 Salk. Xl^HMard v. PUt. 
8. C. Canh. .896. t Ld. Rayni. 244. 
Penoyer v. Brace. SU C. 1 &ak. 3 19. 
Carth. io^lsl^ But if he die after 



errors assigned tlie writ do^s opt abate,, 
but the defendant may jiw in error, 
and proceed to have the judgment 
affirmed if not erroneous, and, wbo'e 
there was only one .plaintiff ia error, 
must afterwards revive it against his 
executors ; .hut » writ of error does in 
no case.abate.by the death of. the d^ 
Jendant in. error whether before jor aftfltr 
errors assigned; J Ld. Raym. 43A» 
Wicket V. Cremer. S. C. 1 Salk, 264. 
Yehr. 1 13. Bromley v. Littleton. Ibid. 
206. Spencer v. Rutland j or of one of 
several defendants in error; but his 
death being suggested on the roll, the 
writ of error proceeds against the sur- 
vivors : see the form of the sugg^tion, 
LilK Ent. 217. If he die More,, and 
the .plaintiff will not assign em>rs,ithe 
executors of the defendant in error, or 
the surviving defendant, may have a 
scire Jaeias quare cxecMtufnets nan to 
compel him; 1 Salk. 264. Wid^ v. 
Creamer. Barnes, 433. Wright v. Trc 
weeke. Tidd's Prac. K. B. 1 128, 1129. 
2d edit. ; or, if he4iei^r» the e^e^ 
cutors, or .surviving defendant^ must 
proceed, as if the defendant were living, 
till judgment be affirmed, andith^aio 
case there was only one. defendant in 
.error, his executors must revive it by 
scire JaciaSf but. execution cannot be 
taken out pending the writ of error^ 
Tidd's Prac. K. B. .1 129. 2d edit, And 
in order to compel the execoton or 
administrators to join in error, tbepUmi- 
tiff may sue out a sdrje Jada^ Ad fiwfi^ 
endum eprones againH -them, 1 Vent. 
34^ 4no^, 1 Salk. 264. . Wicked v. 
Creams* either g^n^ly or byvname^ 



[*] See also T East, 496i -toM Kin- 

%aird v. LyaUy S. P. iis tb » single 
« ifklaihtiff. But a writ of ertor does not 

iAate by the death of one of several 
^laintifis; 1 B. & A. 586. Clarke v. 

Rippon; for the^ & 9 Wr 3. c.ll. s. 7. 

applies to writs of error : and it will be 



observed, th&t the cused ctt^d abbve 
were all decided pn^vibusly to the pass- 
ing of that statute. Ill tieaA 6f such a 
death, the defendant in error should 
suggest it on the roll, and give a rule 
to the surviving plaintiff to assign the 
errors. . Ibid. S87» 
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though the hetter way seems to be to 
sue it out generally* 2 Buls. 290, 231. 
Hudey v. Harriion. Tlie writ of error 
becomes iDefibcCual if the chief-justtce 
die before he has made his retoiti ; and 
the d^endant in ekror may take out exe* 
dution by leave of the court ; but if he 
^o it without, the execution h irregu- 
lar. Barnes, 901. Cra/ibortuBy. Qiiennelt 
Ohretuhtno ▼• Sianyjbrth, and Hajfes v. 
TkonUan. If, however, the return be 
signed by the chief-justice in his life- 
time, the writ does bot abate, but the 
record may be certified afterwards. 
1 Sid. 268. Allen v. Shaw. Tidd's 
PracK.B. llS0.2dedit. 

A writ of erroc in the house of lords 
does not now determine by the proro* 
gation of parliament, though formerly 
it was otherwise ; 1 Vent. 266. Anon. 
1 Lev. 165. Prichard^% case. 2 Lev. 
9^'Gqfhu V. Se^wtek; or even upon 
a dis9oluiion / but all appeals and writs 
of error continue in the same state they 
were then in. Sir T. Raym. S83, S84. 
Com. pig. Parliament, (P. 2.) 

8o a writ of error may abate by the 
act of the party, as where it is brought 
by a feme-sole, who afterwards mar- 
ries, the writ abates hy her marriage, 
and the court will give the defendant 
in error leave to take out execution, 
though she and her husband have 
brought a second writ of error. 2 Str. 
880. Butler v. Pinna. Ibid. 1015. 
Jenkim v* Boies. But bankruptcy is 
no abatement ^f a writ of error. 1 Term 
Rep. 463< Kretchrttan v. Beyer. 

If the wrk of ei^ror be not quashed 
orabated, the plaintiff in error ihould. 
after the record is certified, forthwith 
proceed to avign his errors ; and ]f> he 
4o.not» the defendant in error in Girder 
to compd him» should in the. kiog'« 



bench sue out a writ of scire Jaeiai quare 
executionem non ; S Burr. 1792. Knox v. 
CasteUo. 2 Term Rep. 17. Sambrit^e v. 
Hoiisley. 2 Leon. l&I: pi. 185. See the 
form of the writ,' Tidd's Prac Forms, 
425. 2 Leon. 107. pL 195. ; and if, 
upon such writ, the plaintiff in error 
does not assign errors, but suffers judg- 
nient to pass by default \xpon scire JiBctt 
or two nihib returned, no errors assign- 
ed afterwards shall prevent execution, 
2 Bac. Abr. 216. Carth. 40, 41. Mosely 
y. Cocks. M 

And as the scire/acias is only used as 
a method to compel an assignment of 
errors, the plaintiff in error is not per- 
mitted to plead to it ; 2 SelLPirac. 876. ; 
but if errors are assigned, before thfr«ft- 
piration of the rule to appear to the scire 
JkciaSf all further proceedings upon it 
are stayed. 

But it frequently happens that the 
errors assigned are the want of an origi- 
nal writ, or warrant of attorney, or 
some other matter necessary to render 
the record perfect or complete; which 
is termed ** alleging diminuimt^* of the 
record. For if the judges of the com- 
mon pleas, or other judges, upon a writ 
of error, do not certify sil the record, 
the party that sues the writ of error may 
allege dhninution of the record, ai^ 
pray a writ to the justices who certified ^ 
the record before to certtfy the whole 
of it. 2 Bac. Abr. 204. F.N.B. 57, 
58. 7th edit. A man cannot allege di- 
fiiinution, contrary to the record which 
ts certified, as if on a arrit of error the 
judgmeiitf certified is, that the defendant 
should be ** in ikiserioordiai* the de- 
fendant in error cannot allege for dimi- 
nution, th^titbe record iBq'uodcapiaiur^ 
because it is contrary to the record cer* 
tified. 2 Bac. Ahr.204. 1 Roll. Abr. 



[f\ And the defendant may ih such 
case take out execulioiii (fabugh he has 
served the plaintiff with a rule to assign 



^6ri5 which harnot expired 15 East, 
204. fFrtght y. P^ckham. 
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764* (L.) pi. 1,2. Hot can diminu- 
tion be alleged upon a writ of error 
brought on a judgment in an itifertor 
court; 1 Sid. 40. Bedding's case, U?. 
Smith V. Smiths 864. Rex v. KnoU. 
1 Salk.266. Hale v. Clare $ though it 
may be alleged in error upon a judg* 
ment in Wales^ and counties-palatiDe ; 
1 Sid. 147. 364.; for they are Buperior 
courts. See 1 Saund^73. Peacock v. 
Bea. 

An assignment of error is in the nature 
o£ s^ declaration f and is either of error in 
Jactp or error in lam* The former con- 
sist of matters of fact, not appearing on 
the &ce of the record, which, if true, 
prove the judgment to have been erro- 
neous ; as, that the defendant in the 
original action, being under age, ap- 
peared by attorney ; that ajetne plaintiff 
or defendant was under coverture, at 
the time of commencing the action ; or 
that the plaintiff or defendant died be* 
fore verdict or interlocutory judgment. 
See the form of assigning those errors 
in fact and issues thereon, in Tidd's 
Ftac. Forms, 485 — 490. An assign- 
ment of errors in fact must conclude 
with a verification; 1 Burr. 410. Sheep^ 
shanks v. Lucas. Carth. 867* Walkers. 
Stokoe; and in assigning the death of 
the defendant in error before verdict, 
or ^interlocutory judgment, the assign- 
ment ought not to conclude in the com- 
mon way, but by praying a scire facias 
ad audiendum errores against the execu. 
tor or administrator of the defendant in 
error. See the form of such an assign- 
ment in Tidd's Prac. Forms, 487, 486. i 
and if the sheriff return that he is al\ve, 
then he may come in and plead in mdlo 
est erratum f Carth. 889^ Edmonds v. 
Probert ; or hb attorney may appear for 
him, and say that he is alive ; 1 Sid. 98. 
Dove V. Darcen* SirT. Raym.59. S.C; 
but if the sheriff return, that he has 
warned the executor or administrator, 
that will be a sufficient ground for the 



court to proceed to examine errors^ 
Carth. 889. Edmonds v. Probert. 

Errors in law are common or spe- 
cial. The common erron are, that 
the declaration is insufficient in law to 
maintain the action, and tbat the 
judgment was given for the plaintiff 
instead of the defendant, or vice versd. 
Tidd's Prac. K.B, 1141. and Prac. 
Forms, 490. 502. 507, 508. Special 
errors are the want of an original writ, 
bill, or warrant of attorney, or otber 
matter appearing on the face of the 
record, which shews the judgment to 
have been erroneous. Tidd's Prac. 
K.B. 1141. Prac. Forms, 490, 491. 
498. 508. The plaintiff may assign se^ 
veral errors in law, but only one error 
in fact; F. N. B. 45. £. 7th edit. ; and 
he cannot assign error in fiu^t, and error 
in law together, for they aie distinct 
things and require different trials. SBac 
Abr. 217. 2 Ld. Raym. 888. Bur- 
dett V. IVheady. 1 Str. 489. J^fty t. 
Wood. 1 RolL Abr. 761. (B.) pk 1. 
It seems to be a general rule, thatno^ 
thing can be assigned for error that cod- 
tradicto the record; 1 Roll. Abr. 758* 
pi. 8. l&tx.eM. Htibuty.Hdd. 8. a 
2 Ld. Raym, 1414. I Wils.85. J3fmf- 
htm V. Tayhr^ 2 Bac. Abr. 217. Cro. 
Jac. 28. Hudson v. Banks. 1 Lev. 
76* MoKnsv. Wetby. Ibid. 810. I Salk. 
262. Lampton v. Collingtoood g or waa 
for the advantage of party assigning it i 
2 Bac. Abr. 220. 1 Str. 882. 8 Rep^ 
59 a. Beeeher's case. 5 Rep. 89. b. 
F. N. B. 46. (F.) 7th edit. Ante, 46. ; 
or that is aided by appearance, I Roll. 
Abr. 779. (L.) pi. 1,2. Cro. Ells. 
582. Thorougl^good v. Seroggsf or by 
not being taken advantage oi in due 
time. 1 Roll. Abr. 782. (P.) pi. 1. 
8. 2 Bac. Abr. 221. 2 H. Black. 267. 
29a Lonsdale v. LOtledale. Thus a 
man shall never assign that for error, 
which he might have pleaded In abater 
ment* So if ajeme-covert bring an ac- 
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iMHi in bcr own name bj attorney, and 
the defendant pleads in bar to the action, 
be cannot afterwards assign the corer- 
tarefor error. Cartb. 124. CoanY.B<mdes. 
So, where the sheriff who returns the 
panel was brother to him for whom the 
verdict passed, yet if the party does not 
challenge the array, it is no error. 
1 Roll. Abr. 782. (PI.) pi. 2. Bro. Error, 
34. 2 Bac. Abr.222. Where the as- 
signment has been merely calculated for 
delay, the court have in some instances 
set it aside. 1 Str. 141. Charires v. 
Ciinmri. 2 Str^ 699. Moore y.Goodrighi. 
Ltll. Ent. 228. in marg. 

If the plaintiff assign for error the 
want of an original writ, bill or war- 
rant of attorney, &c*, or that it is bad 
in point of law, he should regularly 
take out a certiorari to verify his errors. 
Tidd's Prac. K, B. 1142, 3. ; for it is a 
rule, that judgment cannot be reversed 
for want of an original writ, bill or war- 
rant of attorney, nor for any supposed 
error or defect therein, without a cer- 
tiorari to bring such original writ before 
the court; 9 Edw, 4. 32. b. Bro. 
Error, 90. S.C. 2 Ld. Raym.l39a 
DretBc V. Rose. Ibid. 1441. Graddle v. 
Tyson^ Cas. temp. Hardw. 118, 119. 
FranUyn and Reeves. Com. Rep. 115. 
Sterling, v. Tanner. 2 Ld. Raym. 1047. 
Damenant v. Raflon $ see the forms of 
ibeoertiorarit Tidd's Prac Forms, 492. 
494. 504, 505. Thes. Brev. 68, 69, 70. 
76. 2 SeU. Prac. 415, 416. 

The want of an original writ is aided 
after verdict by statute 18 Eliz. c. 14. 
which has been extended, by an equita* 
ble construction, to the want of a bill 
upon the file; Hob. 130. Wilson'^ 
case: Ibid. 264. Willis r. fVoodhouse. 
Ibid. 281, 282. Eari of ClanrickartTB 
case: but not after judgment by de- 



fault or confession ; 4 Ann. c. 16. s. 2. ; 
or upon demurrer, or nul tiel record* 
Therefore, if the want of an origini&l 
after verdict be assigned for error, the 
defendant in error may confess it, by 
pleading in nuUo est erratum; but if « 
writ of error be brought after a judg- 
ment by default, &c. it is usual for the 
defendant in error, if there be no ori- 
ginal sued out, to present t^ petition to 
the master of the rolls, praying that the 
cursitor of the county where the venue 
is laid, may be directed to issue an ori- 
ginal with a proper return, which is 
ordered accordingly. -r- See the form of 
the petition, aadjiat and order thereon, 
Tidd's Pract. Forms, 479> 480, 48i. 
Sell. Prac. 418. [m] 
. The plaintiff in error can have but 
one writ of certiorari, a second writ be- 
ing never granted to reverse, though it 
may to affirm a judgment ; 2 Str. 765. 
Merri/fidd y. Berrey. Ibid. 8l9. Botoer^ 
V. Mann, S. P. But if it be certi- 
fied on the plaintiff's writ, that there 
is no original, or warrant of attorney, 
or one that is bad, or warrants not the 
declaration, the defendant in error may, 
at any time before in ntdlo est erratum 
pleaded, make a suggestion that there 
is an original writ ox warrant of attor- 
ney, or a good one, of a different term, 
or even, of the same term with the pia- 
eita, and pray a certiorari for certifying 
it; and if a good original be returned, 
the court will not enquire when it was 
filed ; or. if a bad original was before 
certified, they will disregard it, and 
apply the record to that which is good, 
and will support the judgment. Cro. 
Car. 91. Hctoett John v« Thomas. Cro. 
Jac 277. ^t^ V. Skiptoith. 1 Sdk. 
266. Bumabi^ v. Sanderson. 6 Mod. 
174. S.C. 1 RoU. Abr.765. pi. 8. Cro. 



[u] But where the plaintiff below lays 
his venue in a county palatine, he cannot 
supply the want of an original in this 
manner, because there is no officer there 



to grant it ; and the court will not un- 
der these circumstances amend the de- 
claration by changingthevenue. 7Taunt. 
466. MiUington v. Goodwin. 
Y4 
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Japi t:iOy 131« Marham ▼« Pesrod. 
Ibid. 597. Johns v.BouKn, Com. Rep. 
118. 1 Salk.267* Burmbi/ v. Sounder- 
son. 2 Ld. Rayndr H76. Sfiijman v. 
LethieuUer* Tidd's Prac. K. B. 1148, 
1140. [x] The plaintiff in error, after 
he has assigned his errors, m^y have a 
scire facias adaudiendum errores against 
the defendant, who thereupon may ap- 
pear and plead nulla e^ erraiunij or a 
release, &C4 2 Bac. Abr. 207. How- 
ever, in practice it ^ usual for the de- 
fendant in error by consent, to take 
notice voluntarily of the assignment of 
errors; which consent is testified by 
his pleading. f» nuUo est ema/um, and 
then there is np occasion for a scire 
Jadas ad audiendum errores. Carth 41. 
Moseley v. Cocks ; see thp form of the 
scire fadas. Thes. Brey. 229. 291. 286. 
2 Cromp. $54. Tidd's , Pra^t. Forms, 
495. 497. . y ,\v 

To an assignment of errors the de- 
fendant may plead or demur. Pleas in 
error are common or special. The 
common plea, or joinder as it is more 
frequently called, is in ntdlo est erratum; 
which is in the nature of a demurrer, 
and at once refers the matter of law 
arising thereon to the judgment of the 
court. Tidd's Prac. K, B. 1 150, 1 1 51 . 

If an error in faqt be well assigned, 
and the defendant in. error would put in 
issue the truth of it, he^ ought to deny 
the fact, and join issue on it^ and have 
it tried by the country, and riot say in 
nullo est enatum; for by^so doling he 
acknowledges the fact alleged to. be 
true. 1 ftoU. Abr. 763. (K.j pi. 2^ Dy^r 
65. b. Sir T. Raym. 2Si. Qieover y. 
Overbury. 1 Lev. 294. Grmy. Richards. 
But if the defendant wQuld acknowi. 
ledge the fact to ^e as. i^ is jalleged^ 



and yet insist that by kms it is no error, 
he ought to plead in nutto est erratum. 
1 Roll. Abr. 763. (K.) pi. 3. But if an 
error be assigned that is not assignable, 
or be ill assigned, as that the court did 
not sit, or tbe defeqdaat did aot ap- 
pear, in nuUo est errotum is no conftia- 
sion, but shall be^ taken only for a 
demurrer. Sir T. Raym. 231 • Okeover 
v. Overbury, 1 Lev. SlUCofe v« Greene. 
Cro.Jac.521. Haydons^Mynsu 1 Roll. 
Ab. 758. pi. 8. Cro. Eliz. 665. Cro$s v. 
Tyrer. Piommer v. fVebb^ cited in a 
note in 2 Ld. Raym. 1415. Fit^ib. 
109, 110. S. C. 2 Bac. Abr. 218. 

If error be alleged in the body of the 
record, in nullo est erratum is a good 
plea; for it puts the matter to the 
j[udgmeat of the court, tbe record being 
agreed to be so. 1 Roll. Abr. 763» (K.) 
pi. 4. cite4 9 Edw. 4. 32. b. idiich see ; 
S. C. Brou Brror, 93. So if error be 
alleged in a matter, of record that is n^t 
of the body of the iecord» but in a col- 
lateral thing, as that ther^ ia no record 
of resummons, m nulh €Mt erratum is, a 
good plea ; for if the plaintiif in the writ 
of error does not, before the plea ia 
entered, all^e diminutipn and proy a 
certiorari^ and procure a return from 
the inferior court that there is not 
any resummons, fhe assignment is of ^o 
effect, but voidf inasmuch, as that is to 
be tried by the record itself; and ao 
din(unution ca9 be alleged,^. after the 
p^ia o( in n^U^ est erratum pleaded; 
an^ tU^^ugh the;.4.efen^ant in eiaror 
vpuld confess the^ej^rpr, yet theoourt 
pu^bt potto reverae the judgmefit, until 
tliey, are ^i^tiffied of the error by the 
record iuelf. 1 Roll. Abr. 764- pi* 5. 
whiich cites, also 9 Edw. 4. 32. b. S. C 
Bro. Error, 93. If the plaintiff ia error 



[x] 8« a bill laay be. filed to warrant 
a judgment after the want of a bill has 
been assigned for error, for if there is 
a bill on tbe file of the proper term, the 



court wiH not enquire how it came 
there. 1 Taunt. 125. French v. Cook. 
2 H. Black. 606. Parrot v. Spra^on* 
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titeigds error in fact and error in law, 
and the defendant in error pleads in 
nuUo est erratkm^ it is a confession of 
the error in fitct, and the judgment 
must he revened ; for he should have 
demulrrM for the duplicity, upon which 
the jiiidgnfent would have been affirmed. 
2 Bac. Abr. ^18. Cdrth. 838, 339: Ed-- 
mondi yJ Probert, 2 Ld« Raym; 883. 
Sunleti V. WhetUley. 1 Str. 439. Jeffry 
V. Wood, It is a general rule, that after 
the defendant in error has pleaded in 
nuUd est erratum^ ho diminution can 
be alleged; Cn>. Eliz. 84. Robsert x. 
Andrews, MooT.JOO. Seare y. Beaeher. 
1 Leon. 22. Dayret- iuid Thinn ; and 
the' reason is, because it is admitted by 
all the parties that it \» a true and per* 
feet record, and therefore neither party 
shall be petmiited to contradict their 
&99n aditiission. F. N.B. SH. note (a) 
iih edit. 1 Salk. 269. CatUon r.Mortagh. 
But no admission of the parties can, or 
ought to restrain the court from looking 
into the record before them. 1 Salk. 
270. Meredith Y. Davies. Therefore it 
is a general rule, that at any time pend- 
ing a writ of error, whether before or 
after errors assigned, 1 8tr. 440. BeU 
Ino V. Seoit; or after in nutto est erra* 
turn pleaded, the court ex qffkio may 
Award a^ ceHidrdru f. N. B. 58. note 
(a) 1 Roli: Abr.7^. (M.) pi. 4. 1 Salk. 
269. Carlton v. Mottagh. 2 lA. Rayin. 
1005. S.C.Cas.ten(p.Ilardw.ll8;iI9. 
PtafMyn'Y. Reeves. % Bac. Abr. 205. 
1 Salk. 270. Mertdith ▼. Dames. 

Wheh the plaintiff assigns' for error 
the want of an originaf, or warrant of 
attorney, and the defendant comes in 
gratis f and confesses the" matter assTgned 
for error, by pleading in ntdlo est erra* 
tunif or a release, without putting the 
plaintiff to the necessity of suing out a 
certiorari to verify, his errors ; the 
court, for their own information, may 
award thif writ» ia order if possible to 
support the judgment. 2 Sir. 907* 



Berkley V. Howard. 1. Salk. 268. Carl^ 
ton V. Mortagh. 2 Ld. Raym. 1005. 
S. C. Tidd's Prac. K. B. Il5d» 1154. 
So if error is assigned in the original 
writy and upon a certiorari granted an 
erroneous original is returned, upon 
which III nuUo est erratum is pleaded, 
and afterwards the court, to inform 
their conscience^ grants another certio- 
ran for another original, and upon this 
a good original is returned, the court 
will intend this to be the original on 
which the judgment was given, and 
therefore ought to affirm the judgment. 

1 Roll. Abr. 765. pK 9. But though the 
dourty ad informandam conscientiam cu^ 
riigf will award a certiorari to affirm a 
judgment, they will never award one to 
reverse it, or make error. 1 Salk. 26^ 
Carlton v. Morta^. 2 Str. 765. Merry* 

JSeld v. Berr^ Ibid. 819* Bowers v. 
Mann. Ibid. 907. BerUey v. Howard* 
Cas. temp. Hardw. 118, 119. FranUyn 
V. Reeves* 

Spedat pleas to an assignment of 
errors contain matters in confession 
and avoidance, Tldd*s Prac. K.B. 1154. 
as a release of all errors, or of all suits; 

2 Bac. Abr. 225; or the statute 10 & 
11 W. 3. c. 14. of limitations, namely, 
that the writ of error was not brought 
iMTithin twenty years after the signing 
of the judgment. 2. Str. 1055. Street v. 
Hdpkinson^ Cas. temp. Hard. 345. 
S. C. to which the plaintiff may reply, 
or demur, tod proceed to trial or argu- 
ment. Tidd's IVac. K. B. 1154. A 
release of errors contained in a warrant 
of attdmey to confess a judgment is 
good, though given before judgment* 
provided the release be dated in the 
temi of which the judgment is entered 
up. 2 Str. 1215. Landon v. Pickering. 
But where there are several plaintifi in 
error, the release o( one of them shall 
not bat the others. 6 Rep. 25. t. Rud- 
<iocit*s case. CrcEliz. 648, 649. S.C. 
Cro. Jac. 116. 117. BluM v. Snedston. 
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3 Mod. lis* Hacket v. Heme. In 
pleading a release^ the defendant must 
lay a venue ; but though it be iU 
pleaded, yet if there are no errors the 
court will tiffirm the judgment. 1 Salk* 
268. CarUon v. Mortagh. S. C. 2 Ld. 
Raym.1005. 6 Mod.S06. 2Bac. Abr. 

Issue being joined in errort the pro* 
ceedings are entered of record. Tidd's 
Prac. K. B. 1156.; and on a writ of 
error coram nohUf they must be entered 
on the iatne roll as the original judg* 
menty or former writ of error, other- 
wise the whole would be discontinued, 
though after verdict. Cro. Eliz. 155* 
281. Yates v. Windham. 1 Ld. Raym. 
151. Walker Y.Stokoe. Carth.S69. S.C. 
On a writ of error from the common 
pleas the entry is made on difierent 
rolls, intitled of the term the transcript 
is brought in. Tidd's Prac. K. B. 1156. ; 
and begins with the writ of error and 
return, after which the proceedings in 
the common pleas are entered to the end 
of the final judgment; then fellows the 
assignment of errors ; and if it be of 
errors in law there is an entry of the 
Joinder, with a condnoance of curia ad^ 
ware Hndt. See the form, post. 102. 
HMipp V. Otway. See also as to the 
fonns,2SeU.Pract. 412—417. Tidd's 
Prac Forms, SIO— 515 ; or if it be of 
errors in fact, the plea and replication. 
Sec. ace next entered with an award of 
ihe venire Jacias. See the form, Tidd's 
Prac. Forms, 509, 510. and Imp. K. B. 
602 -.612. 4th edit. 

The commonjudgmewt for the defend- 
ant in error, whether the errors assigned 
be in fact or in law, is, that the for- 
mer judgment be affirmed* See Tidd's 
Prac. Forms, 525. 527. 5S1. So on a 



demurrer to an assignment of errors, in 
fact and in law, for duplicity, the judg- 
ment is that judgment be affirmed* 
Ydv. 58. King v. Gosper. 2 Ld. Raym. 
88S. Burden y.WheaUey. 1 Str. 439. 
J^fry V. Wood* For error in fact ^ the 
judgment is, that for the error aforesaid 
the judgment aforesaid be recalled^ re* 
xHKctur; 1 Roll. Abr. 805. pi. 9. ; and for 
€rror in law, it is that the said judg- 
ment shall be reversed 2 Bac. Abr. 
2S0: see Tidd's Prac. Forms, 526. 
On a plea of release of errors found for 
the defendant, the judgment is, that the 
plaintiff be iarred of bis writ of error, 
and not that the judgment be affirmed f 
for as the pleading of a release is a con- 
fession of errors, that would be to af- 
firm an erroneous judgment; 1 Show, 
50. Kirk v. aifhn. 1 Str. 68S. Dent 
V. Lingood. Ibid. 127* Cunmngham v. 
Houston; and though in the Uwt case 
Aston's Entries, S89. were cited, where 
the entry is quod Judicium affirmetur, 
yet the court paid no regard to it. And 
for the same reason on a plea of the 
statute of limitations found for the de- 
fendant, the judgment is the same as 
where a release is pleaded. 2 Str. 1055. 
Street v. Hopkimon* S» C. Gas. temp. 
Hardw.S45. 

A judgment, being an entire thing, 
cannot regularly be reversed in part and 
affirmed for the residue. 1 Salk. 24. 
Cutting ir. Williams. S.C. 2Ld. Raym. 
825. Carth. 235. Parker v, Harris. 

1 Ld. Raym. 255. Richards v. Corn/brd. 

2 Bac. Abr. 227, 228. [y] As, where 
several damages were given on two 
issues, and an entire judgment was en* 
tered/or iothp and one of the issues was 
erroneous, the judgment was reversed 
for the whole. Cro. Jac. 424- Uoyd 



[y] But see 6 Taunt. 645. Eoerard 
V. Paterstm, which was an action of debt ; 
the first count on an award, and the se* 
cond on an insimul computassent ; and in 



which the court of exchequer cfaambe 
on error reversed the judgment as to 
the first count| and affirmed it as to the 
second. 
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y.Pearse* S0| where A. brought an 
action on the case against B. for words 
spoken of hinny and for causing him to 
be indicted, &c,t and the jury found a 
verdict for the plaintiff as to both, with 
entire damages; yet it being afterwards 
holden that the words were not action* 
able, the judgment was reversed in iato. 
2 Bac. Abn 228. in marg. 

Where there are several dependent 
judgments, and the principal one is re* 
versed the other cannot be supported ; 
as if a man bring an action of debt upon 
a judgment, and recover, if the first 
judgment be reversed, the second judg* 
ment which is founded upon it must ne* 
cessarily be reversed too, 2 Bac. Abr. 
229. But the reversal of the last judg- 
ment will not affect the first : as if li 
judgment be given against executon in 
an action ofd^i, and, after a^ciVcr^iaM, 
judgment is given against them to have 
execution of their proper goods, and a 
writ of error is brought upon both judg^ 
ments, in this case if the first judgment 
be good, and the last erroneous, the last 
only shall be reversed, and the first sliall 
stand. lRoU.Abr.776.pl.ll. 5 Rep. 
32. a. Pettifer*8CMe. See the wholepro- 
ceedings in the writ of error in this case. 

Co. Ent. 268. b. 272. a. S. P. 

2 Str. 1055. Sireet v. Hopldnson. Cas. 
temp. Hardw. S^S. S. C. 

SOf if there be several distinct and in- 
dependent judgments, the reversal of 
one shall not affect the other ; as in an 
action of account, if judgment be given 
quod compute, and afterwards auditors 
are assigned, and upon the account 
judgment ia also given against the de- 



fendant with damages and costs, and 
a writ of error is brought upon both 
judgments, and the last judgment only 
is found erroneous, in this case the last 
judgment only shall be reversed, and 
not the first, but that shall stand in 
force, for they are two distinct and per- 
fect judgments, for the first judgment 
isM^ eonsideratum est quod computet^ ei 
defendem fn mi$ericordid» 1 Roll. Abr. 
776. pi. 11. So if the judgment con- 
sists of several distinct and independent 
parts, it may be reversed as to one part 
only; as for costs alone; 1 Str. 188. 
BdlM V. Ayhner. 2 Ld. Raym. 8d8. 
Green v. WaUer. S. C cited 2 Ld. 
Raym.l5S4. ; or damages in scirejaciasi 
2 Str. 808. Henriques v. Dutch Wed 
India Company. 2 Ld. Raym. 1582. 
S. C ; or for damage and costs in a qui 
tarn action. 4 Burr. 2018. Frederick^m 
Lookup, 

If judgment be given for the plam* 
tiff, and the defendant bring a writ of 
error upon which the judgment is re- 
versed, the judgment shdl only be to 
reverse the former judgment [x] ; for 
the writ of error is brought only to be 
eased and discharged from that judg^ 
ment. But if judgment be given for 
the defendant, and the ploMniffhring a 
writ of error, the judgment shall not 
only be reversed, but the court shall 
also give such judgment as the court 
below should have given : for the writ 
of error is to revive the first cause oi 
action, and to recover what he oug^ 
to have recovered by the first suit, in 
whidi the erroneous judgment was 
given. 1 Salk. 262. Parker v. Harrii. 



[z] More correctly, «• the judgment 
shall b'e the same as that which the 
court below ought to have given." For 
in 12 Bast, 668. Giidart v. &aditone^ 
a judgment of C. B. for the plaiotifis 
upon a special verdict in aesumpeit -hav* 
lug been reveisedy the court held thai 



the defendant was entitled not only to 
a judgment of acquittal, but also for 
the costs of his defence in C. B., being 
the same judgment which the court be- 
low ought to have given : the distinction 
mentioned in the learned Serjeant's note 
is therefore done away. 



lOl^ 



Jaques verstis Cesar. 



I Roll. Abr.674. pi. 1, 2, S« post. 256, 
257. Green yi.CoU, Carth. 254. JSoiter 
V. Lade. 4 Burr. 2156. QemenU v» 
WaUer, If judgment be given for the 
plaintiff on one count in a declaration^ 
and a distinct judgment for the defend* 
ant on another, and the defendant bring 
a writ of error to reverse the judgment 
on the first count, the court of error 
cannot examine the legality of the 
judgment on the second count, no error 
being assigned on that part of the re- 
cord. 6 Term Rep. 20a Campbell y^ 
■French. 

• Where a judgment against the plain« 
tiff is reversed, on a writ of error 
brought in the king's bench, that court, 
having the record before them, may in 
all cases give such a judgment as the 
court below should have given> and if 
necessary, may award a writ of inquiry 
to assess the damages. And ao where a 
judgment is given against the plaintiff 
in the king's bench on a tpeeial verdict 
by which the damages are assessed* the 
exchequer chamber, or house of lords, 
may in case of reversal, give a new and 
complete judgment for the plaintSff to 
recover the damages. But where the 
damages are not assessed, as when judg- 
ment is given on d&nmrrerf the exdie- 
quer chamber, or house of lords, not 
having the record befom Aem^ but only 
a transcript, cantiot give a ' new and 
complete judgment, but only- an inter- 
locutory one qu^fd reoupereit and the 
transcript being remitted, the eourt of 
king'a bench will award a writ of in- 
quiry, and give final judgment. ISalk. 
403. PhiUips v. Berry. S. C. 1 Ld. 
Rajnu 910. Carth. 319. Skin. 514. 
Cro. Jac. 206. FaUoim ▼• Ridge. S* C. 
Yelv.75. 

When the, Judgment i« affirmed* ar 
writ of error nonffroaedt th^ defendant 
in error is entitled to.damflges and coMs 
by the statutes 3 H. 7. c. W. and 
1 9 H. 7. c. 20. % the fGrmcr4>f these 



statutes, reciting that writs of error were 
often brought for dehiy, it is enacted, 
<< that if any defendant, or tenant, against 
*^ whom judgment is f given, or any 
«< other, that shaH be bound by the said 
<< judgment, sue, before execution kadt 
•* any writ <>f error to reverse any such 
** judgment, in delay of execution, that 
<* then if the same jikdgment b^aifirm- 
** ed, or the writ of error be discbnti- 
« nued, in default ai the ptfty, or the 
** plaintiff in error be nonsuited therein, 
** the person or persons, against whom 
^* the writ of error is sued, shall reco- 
^' ver his costs and damages, for his 
** delay and wrongful vexation in the 
** same, by the discretion of the jiuftcr 
** (that is, die court. Doug. 561. n. 5.) 
'* before whom the writ of errof ii'sucd." 
The latter of the abov^stal^ttte retites 
the former, and diat iihaduotlfeeli put 
ki fiorce> and^enacts^^^ttf 8faiHI>e 
** thenceforth duly pat in ^xe^oftfoa.'' 
It has-been holden, that theK^ stisitutea 
^a not extend to a writ of error sued 
' out after exeeMon served^ becahse it is 
not id delay df execution. Cro. Jac 
e»6dEardley^: Tumdck. Gflb. C. P. 
275. And that damages and costs shall 
be given inerror,'fhT delay of execu- 
tion, although none wei^ recoverable in 
the first aolioh; Cro. El!ii.6I7. Graves 
v.^ Short; costs being idlowable in erety 
Ctoe where a writ d^cttoi* is brought 
belbre^xecdtiort e^ebiDted; Ibid. 659. 
Pewruddodk v. Ckrk. Crd. CuSr: r45. 
Anim. 1 Sir. 4&i. Arditfiihop ofDnbtin 
V. Dean of Dublin. 2 Sir. 1084. Per- 
guion ▼. RatuUmon^ S. d Andr. 1 13. 
S. C. cited 6 Vin. 337< pU 9; in marg. 
and S86. pi. 12. in margu ;aad the court 
av^4:nled Cro. €efw«426« Smith v. 
Smith. Sir T. Raym. 134. fVinne v. 
i%rf. & C. 1 Lav« 14& and I Vent. 
88. Foot V. Beri^j wbiijh were ai^ to 
the contrary^ And whiere an executor 
^rougl)t a writ of error on a judgment 
iifter a deva^vih ^« ^art held that he 
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ought to pay eosis .on affiniMincerdStr. 
977. Caiu>M v. Norman. S. 0. 2 Bar- 
nard. K. B. 450. [a] 

On. a writ oC eiror ratqraabli^ia cha 
kiog'a baiK^h, $)m oourt, on motjen, 
wUl order tha maaier to coQa|ittte in- 
terai on tha ^iim recovared* by way of 
daauigea, from die day of aigoing final 
judgment below dowjn tp the time of 
affirmance, and to add tha aama to the 
coata taxed for the piajntiff in the ori- 
ginal action. JDoug* 752* Zindc. ▼• 
Langfam. no|e 3 ; «n4 aea 2 Sir. 981* 
BiAop i/L9ne^(m\.M0rceri Cmnpany. 
2 Burr. 1096, Ifm,. Bodifyy.Beltamy. 
Si C 1 Blac, Rqp; 2a7f 2SS. 2 Terra 
B^. 7a Eutmiafg v, Sk^tpkerd. And 
if by tha coume.of 4he court of error, 
interest ia npt eompij^ed in the allow- 
jmce pf coatfy^opi the aiirttiaace of the 
judgmeat, thp jury in an action on the 
judgment m«gr giro i|itei)wt by wl^ of 
damages froni il^ time of a%aiag the 
origmal judgment. 2 T)»Jl6p»75. JEal- 
mtdey^Sh^pfmrd^ . Butipidiabton'ara- 
C Qg m afttf^aagpinatbyl inerrar in then- 
chaquaivchaavbefA t|K) bull are noi liable 
to pf y intareatlHi^fen tine timfl^ of the 
ociginfdju^gffie9lta9d,affinnii^; thp' 
they gra Ji#b)a4o mtapieat from the tiaw 
pfth^affiniMmca^ 4 Burr. 9127. Wd- 
fordy. Dfvrid^aih ,2 Tam Aep. 57. 
Frith y.\I^^rQw;^ Xa the exd^uer 
chamber the pfficiMr v^ bouqd tp aUaw 
double costsito tbe.dpfendnpit iaernar an 
thaaffi^aMl9e^<tfai^dgmeats but it Is 
ii*matter eptire^. if^thcdiscsation oS the 



court tQ allow interett on the affirmance. 
2 H. Blac.284u Shepherdy.MacrM. [b] 
In thecourt holden before the lord chant 
cellor and treasurer and judgea (under 
the 81 Edw. 8.) for examinmg errot 
neous judgments given in the court of 
exchequer, the practice is to give inter 
rest from the day of signing judgment 
to the day of affirming it there, com- 
puted according to the current, and not 
die strictly legal, rateof interest. 2 Burr, 
1097. BodUyy.Bettamy. In the house 
of lords, sometimes very large, somer 
times very small costs are given, ac« 
cording to the nature of the case, 
and the reasonableness or unreason- 
aUenen of litigating the judgment of 
the court below. Ibid. And in order 
to mitigate costs, the plaintiff will 
aometimes withdraw his errors. Tidd's 
Prac K. B. 1169. 

By statute IS Car. 2. st. 2. c. 2* 
sect. ip. if any parson shall prosecute 
any writ of error, fiw reversal of any 
judgment given ^Utr verdict^ and the 
judgment dball be aCrraed, he shall pay 
unto the defiuidant in the said writ of 
errer» his double costs, [c] And by 
statute 8 kS^f.^. c 11. a. 2. << If 
<< at any time any pemon or persons shall 
<< commence or proaeoute in any court 
<< of. record any aetian, plaint, or suit, 
*< wherein 4ipan any demurrer, either 
<< by pkintiSar defiMHiant, demandant 
<* or tenafOy judgment aliall be given by 
M the court iigainat such plaintiff or de- 
A< raa^^f*^^; orif at any jtime after judg- 



[a] Andseel.H.BUmk/5G6. WO^ 
liams v; fiSkjft thit wharever e«ecutors, 
Ac. are liaUa ta pay- costs 'In thte ori- 
ginal actioA, '^thay Wd also 'llii>le 4n 
error. v • • . • ■ 

[^] Far iditaBeaai^hei^ Ae cauH \if 
exehaqaerctattnberv'^iU alla# Inieraat, 
see lXdd*s prafclidei '1289, 1,<2. 'Mlb- 
rest, is not ^owed iif-K^'S; to istt avow- 
ant in replevin for rent arrear, in whose 



flrrdur jddgment has been given below 
mid affirmed in error, because the sta- 
tutes "which give defendants in error 
<$6sts, ai^AeM to be confined td< judg« 
ment recovered by the original plaintiffs 
bel6#: MBaAr,ir.<6Mtfm;TV.2)/<i«. . 
t^J'Thiifi^li^tiib'Tield to be con- 
fined ei^dMI'WiieM ih^Jud^ment affirm- 
ed it for the pfaintiff below. 5 East, 
B^St ' Baring vr Christie* 
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<< ment given for the defendarU^ in any 
** action, plaint, or suit, in any court of 
<< record, the plaintiff or demandant 
*^ shall sue any writ of error, to annul 
<< the said judgment, and the said judg- 
** ment shall be afterwards affirmed, the 
" writ of error discontinued, or the 
'< plaintiff be nonsuit thereon, the de- 
** fendant in error shall have judgment 
** to recover his costs against the plain- 
** tiff or demandant, and have execu- 
** tion for the same by capias ad satis^ 
^^Jaciendumjlerijadaimelegii*'* [rfj 
But none of the before mentioned sta- 
tutes gives costs upon the revenal of a 
judgment ; and therefore when a judg* 
ment is reversed, each party must pay 
his own costs. 1 Str. 617* Wi^ v. 
8tapUion.\e\ 

After affirmancei or non-pros for 

not assigning errors, the defendant 

. in error may take out exeeuHon for 

the sum recovered in the original 

action, as weH as the damages and 

costs in error or for these alone, 

hjjierijaciasf elegitf or capias ad saiis* 

faciendum. See the form of the Jieri 

facias. LBL Ent. 589. 588. Tlies. 

Brev. 117, 118, 122- Tidd's Prac. 

Forms, 534—539. ; of the elegit^ Lill. 

Ent. 571 • Thes. Brev. 97. ; and of the 

capias ad satisfadenduniy Thes. Brev. 

42, 43. 51. SS, 54. Lill. Ent. 544, 545. 

Tidd's Prac. Forms, 539, 540. 

An execution, being founded on the 
record, must issue out of the court 
where the recordis ; and therefore where 
the judgment is affirmed on a writ of error 
coram nohisf or from tiie common pleas, 
or an ^inferior court, returnable in the 
. king's baich, the record remaining 
there, or being supposed to be removed 
thither, the execution may issue immedi- 
ately oiit of that court. Gowp.848. Ft* 



<»rx.v.l7aydbii.Tidd*sPrac.K.B. 1171. 
But where a judgment is affinbed in 
the exchequer chamber, or house of 
lords, to which a transcript only is re- 
moved, it is necessary that the trans- 
cript should be remitted to the king's 
bench, where the record is, and out of 
which the execution must issue, before 
the issuing thereof, or at least before it 
is returnable. Palm. 186, 187* Potter 
V. Turner. Cowp. 848. Udd's Prac. 
K.B. 1171. See the entry of the fv- 
mittituro€ proceedings to the king's 
bench after affirmance in the exchequer 
chamber; Tidd's Prac. Forms, 528.; 
and the like after affirmance in the 
house of lords. Ibid. 532, 583. 

If judgment be reversed^ the party 
shall be restored to all that he has lost 
by occasion of the judgment, and a 
writ of restitution riiall be awarded. 
Cro. Jac. 699. Sympson v. Juson. 
Where the plaintiff has execution and 
the money is levied and paid, and that 
judgment is afterwards reversed, the 
party shall have restitution without a 
scirefaciaSf because it appears on the 
record that the money is paid, and 
there is a certainty of what was lost; 
otherwise where it was levied but not 
paid ; for there must then be a scire 
facias suggesting the matter of ftict, 
vi«. the sum levied, Ste. 2 Salk. 588. 
Anon. See the form of a scire facias 
square restitutianem nan. Lill. Ent. 641 . 
650. Tidd's Prac Forms, 541, 542. 
And see the form of a writ of restitu- 
tion after judgment reversed. Tidd's 
Prac. Fbrms, 543, 544. 

(2) Sokk Bully. Steioard, 1 Wils. 256., 
which was an action for an escape on 
mesne process out of an inferior court 
against the bailiff, it was holden that 
the defendant could not take advantage 



Id] This statute is confined to judg- 
tnents given on demurrer for defendants 
below. 10 East, 4. Goldingy. Dias. 



[e] See also 5 East, 49. Bell v. 
PottSf S. P. 
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of any error in the process below, of 
which the defendant below inight have 
availed himself. And in Bently v. 2)o- 
ft€%» 8 Term Rep. 27. in an action 
on the case for rescuing a debtor taken 
upon mesne process sued out of the 
palace court, it was decided that it 
was not a sufficient ground to arrest the 
judgment, that it was not alleged that 
the cause of action in the inferior court 
arose within the jurisdiction, or that 
it was not alleged that the party below 
did not appear at the return of the writ. 
S. P. Cro. Eliz. 165. Ognellv. Pastoti. 
Cro. Jac. S. JVtaver v. CUffbrd. 280. 
Mackaky's case, 2S8, 289. Burion v. 
lyv. Dalt. Sher. 563.; for as on the 
one hand an erroneous process is a suffi- 
cient justification to the sheriff in an 
action of false imprisonment brought 
i^funst him for arrestingand imprisoning 
the party under it, for the sheriff is not 
to examine the legality of it; so on the 
other hand the sheriff cannot^ toan action 
against him for the escape c^ a person 
arrested by him under an erroneous 
process, take advantage of the error in 
the process to deliver himself from being 
answerable for the escape, [y*] And 
where in debt against the sheriff for the 
escape of one in execution, the decla- 
ration very unnecessarily stated that A. 
obtamed judgment in K. B. against B. 
and then died intestate^ and the plain* 
tiff took out administration by an infe- 
rior ordinary, namely, the archdeacon of 
B., and brought t^ scire Jacias upon ihtX 
judgment, upon which he had judgment 
to have execution, and thereupon a 
capias adiaiisfaciendumhaned against B. 
upon which he was taken, and in custo- 
dy of the defendant, who was sheriff, &c. 



and afterwards escaped ; and upon nildc" 
bet pleaded and a verdict for the plain- 
tiff, it was moved in arrest of judgment 
that it appeared in the declaration, upon 
the plaintiff's own shewing, that the ad- 
ministration was granted by a peculiar 
jurisdiction, whereas it likewise appear- 
ed that the intestate had bona noiabUia 
in another diocese, namely, the judg- 
ment at Westminster; for which reason 
the administration granted by a pecu- 
liar jurisdiction by the archdeacon, was 
merely void ; and if so, then the judg- 
ment obtained upon the scirejacias was 
utterly void; and then an action of 
escape would not lie against the sheriff 
for the escape of a prisoner taken upon 
a void judgment; for if there were no 
judgment against B. there was no cause 
to detain him in prison. To which it 
was answered and so resolved, that it 
toas onijf error, of which the sheriff 
could not take advantage in an action 
for an escape brought against him ; and 
the difference was where the judgment 
was merely void, or where it was only 
erroneous ; and that depended on an- 
other distinction, namely, where the 
court in which the judgment was ob- 
tained had cognizance of the cause, and 
where not; for in the first case, if the 
plaintiff obtain a judgm^t, and by his 
own shewing had no cause of actimi, 
yet because the court had jurisdiction 
of the cause^ this is only an erroneous 
and not a void judgment; but it is 
otherwise where the court had no juris- 
diction of the cause ; but in the present 
cause the court had cognizance of the 
cause, and therefore the matter was 
only error. Carth. 148. Gold v. Strode. 
8 Mod. 324. S.C.[;J 



[/] But in justifying under process 
of an inferior court, it is necessary to 
allege in the plea, that the plaint was 
levied for a cause of action arising with- 



in the jurisdiction of the court. 4 Taunt. 
50. Evans v. Munkeleif and another. 

Ig] So in an acdon against the sheriff 
fox an escape, where the circumstances 



101 b h Jaques versus Cesar- 
were, that the sheriff, after having ar- within a privileged placet not action for 
rested a defendant on a ca* sa, (in which an escape could lie ; but the court held^ 
there was not any non-omiHas clause,) that though the arrest was wrongful, 
within a liberty where particular ofB- as against the bailiff of the liberty, yet 
cers had the exclusive privilege of exe- the sheriff having once taken the party, 
outing all process, sufficed him to go was bound to keep him in custody, and 
at large before his removal from the consequently, was liable to an action 
liberty : it was contended, that as the for the escape. S B. & A. 502. Piggoi 
sheriff had no right to arrest the party v. Wilkes. 



Case 18. Holdipp versus Otway. 

[ 102 ] Trin.21 Car. II. Regis. Rot. 1161. 

Writ of error ^^^^ ^^^ ^^ ^^ ^^ ^^^ ^ ^^ beloved and trusty Sir 
^ kLu^ •^^^^ rflf^Aonknt, his chief justice of the bench, his 

king's bench, writ close» in these words, to wit; Charles the second, by 
the grace of God, otEnglandj Scotland^ France^ and Ir elands 
king, defender of the faith, &c. to our beloved and trusty 
Sir John Vaughan knt, our chief justice of the bench, greet- 
ing; because in the record and proceedmgs, and also in the 
giving of judgment, in a plaint which was in our court be* 
foee Sir Orlando Bridgman knight and baronet, and his com- 
panions, then our justices ef the bench, by our writ between 
John (kway esq. and Henry Holdipp^ late of Ooerton in 
the county o( Southampton, executor of the will of Cornelius 
Dowse gent, lately called Cornelius Dooose of Ooerton in the 
county o( Southangtton, for that the said /foiyy should render 
, to the said John 68/., as it is said, manifest error hath inter- 
vened to the great damage of the said Henry, as by his com- 
plaint we are informed : we being willing that the error, if 
any there be, should indue manner be oorrected> and full 
and speedy justice done to the parties aforesaid in this behalf 
do command you, that if judgment be thereupon given, then 
you send to us distinctly and openly, under your seal, the 
record and proceedings aforesaid, with aU things ocmceming 
the same^ and this writ, so that we may have them in 15 days 
from the day of St Martin, wheresoever we shall then be in 
England, that the record and proceedings aforesaid being in- 
spected, we may cause to be further done thereupon, for cor- 
recting that error, what of right, and according to the law and 
custom of England, ought to be done. Witness ourself at. 
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IVestminster^ the 18th d^y of Novembers in the 20th year of our Holdipp 
reign. SheUeny. ,P' Qtway.^ 

The answer of Sir John Vaughan knt the chief justice Thechirfjus- 
within named. — The record and proceedings of the plaint, ^^'^ n^ni. 
whereof mention is within made, with all things concerning 
the same, I send to our lord the king wheresoever, &c. at the 
day within contained, in a certain record to this writ annexed,, 
as within I am commanded. 

Pleas at Westminster before Sir Orlando Bridgman kn^ht 
and baronet and his companions, justices of oiir lord the king 
of the bench, of the term of the Holy Trinity, in the 19th 
year of the reign of our lord Charles the second, by the grace 
of God of England, Scotland, France and Ireland, king, de- 
fender of the faith, &c Roll. 792. 

London to wit, Henry Holdipp, late of Ooerion in the county Debt upon a 
of SouthangOoH gent., executor of the wiU of Cornelius Dowse ^'^'^y^' 
gent, lately called Cornelius Dowse of Otferton, in the county • -' 

of Southampton, was summoned to answer John Otaay esq. 
of a plea, that he render to him 68/. which he unjustly de- 
tains from him, &c. And whereupon the said John, by 
JUchard Buckett his attorney, says, that whereas the said 
Cornelius in his life-time, to wit, on the 24th day of Nooem- 
&r, in the year of our lord 165<H vX London, in the parish 
oi SLBoid^ Bishopgaie, wiikaak^ 

by his oenain bill, whidi, sealed with the seal of the said 
Comeipis, the said John brings bone imo court, the date 
whereof is tlie same day and year aforesaid, acknowledged 
himself to owe and be indebted to the said JbAn in the said 
sum of 68iL, which said sum of 68/. the said Comdius by the 
said bill covenanted and agreed to pay to the said John and 
his assigns, as soon as scFend bills of charges of the said Cor- 
nelius expended in prosecuting sereral suits at law and in 
equity for Mr. Bobert Bi^ of Fareham in the county afore- 
said deceased, and for Margery Biggs, late of Winchester in 
the said county, widow, deceased, should be audited, debated 
and settled by two attomies indifferendy to be chosen by 
both parties, to examine and state the account of the said 
bills of charges, the said John Otway satbfying and paying 
the said Comdius his pro^rdonable part, namely one third 
part of the said bills to be in form aforesaid debated and 
settled as by the said bill more fully appears. And the aud 
John Otmay, protestiiig <1) that be the said John, from the 

(1 ) A protestation is defined to be, being concluded by any matter alleged, 
a saving to the party who takes it from or objected against him on the other 
Vol. II. Part I. Z 
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H01.DIPP time of making the bill aforesaid hitherto was and yet is 
«. Otway. ready to perform all things on the part of him the said Jokfi 
Otway by the bill aforesaid to be performed, and protesting 
that diere was not, from tlie time of making the said bill, any 



side, upon tvkick he cannot take issue. 
Plow. 276. b. Graysbrook v. Fox. Finch 
L. 359. 366. Or, as expressed by 
Lord Coke, it is a safeguard, which 
keeps the party from being concluded 
by the plea he is to make, if the issue be 
found for him. Co. Lit. 124. b. Doc. 
Plac. 295. And it is of (too swis ; first, 
when a man pleads any thing which he 
dares not directly affirm, or cannot plead 
for fear of making his plea double ; as 
if, in conveying to himself by h» plea 
a title to land, tbe defendant ought to 
plead divers descents from several per- 
sons, but dares not affirm that they 
were all seised at the time of their 
death; or, although he could do so, 
it would make his plea double to al- 
lege ttoo descents^ when one descent 
would be a sufficient bar ; then the de- 
fendant ought to plead and allege the 
matter, interlacing the word *< protest- 
<< ing," thus, protesting that such a 
one died seised^ &c. and this the adverse 
party cannot cvaverse. The other sort 
of protestation is, when a person is to 
answer two matters, and yet by law he 
can only plead to one of them, then in 
the beginning of his plea he may say, 
protesting^ or not acknowledging such part 
of the matter to be true, and adds, 
<* but for plea in this beha^, &c." and so 
take issue, or traverse, or plead to 
the other part of the matter ; and by this 
means he is not concluded by any of the 
rest of the matter which he has by pro- 
testation so denied, but may at another 
time take issue upon it. Reg. Plac. 
70, 71. The proper place in the plea 
for the protestation, according to the 
usual and regular form of pleading, is 
after the words, " that the {plaintiff^) 
** ought not to have his action aforesaid 
" maintained against hint, because" 



Plow. 276. b. Graysbrook v. Sox. A 
protestation may be taken in a repli- 
cation; as where in assumpsit for work 
and labour, and an insimul computasset 
for 51. to pay when he should be thereto 
required, the defendant pleads, that it 
was agreed between him and the plain- 
tiff, that the defendant should give, 
and the pldntiff should accept, a bill 
of 51. in satisfaction of what was 
due to him, and that he did accept 
such bill according to the said agree- 
ment; and the plaintiff replies* pn>- 
testing that he made no such agree- 
ment, protesting also, that there was no 
such bill given, for plea says, that it 
was not under seal ; this replication is 
good. 5 Mod. 136. Taylor v. Baker. 
However, though a protestation may be 
taken in a replication, yet it is doubtful 
whether the protestations were properly 
taken in the last mentioned case; for 
they see«9 to be repugnant to the plea 
which admits the agreement and the 
giving of the bill in satisfaction ; and a 
protestation that is repugnant to, or in- 
consistent with, the plea is holden not to 
be good. Bro. Protestation, 1. 5. Plow. 
276. Graysbrook v. Fox. As where to 
an appeal o€ Mayhem, the defendant 
takes by protestation that if the plain- 
tiff had any hurt or mayhem, it was 
from his own assault, and pleads that 
he was not mayhemed, nor had any 
mayhem, the protestation is bad for 
repugnancy to the plea. 'Keilw.95. a. 
S. P. Cro. Eliz. 815. Southcot v. Ben- 
net. Plow, 48. a. So an idle and su- 
fluous^ protestation is not good; as 
where in an action by tl\e executor of 
A. the defendant makes protestation 
that A. did not make a will, and also 
that A. did not make the plaintiff exe- 
cutor, the 2d protestation that A. did 
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suKii of money due to the said Cornelius upon any bill -of Holdipp. 

charges by him expended in prosecuting any suits at law or p. Qtway.^ 
or in equity, for the said Robert RiggSf or the said Margery ' 

Riggs deceased, the said John Ottoay in &ct says that neither 



not make the plaintiff executor is su- 
perfluous ; for if he made no will, it 
is included that he did not make the 
plaintiff executor. Plow. 276* GrayS' 
brook V. Fox. But it is holden that a 
superfluous or repugnant protestation 
does not vitiate the plea, though it be 
shewn for cause of demurrer ; for the 
intent of the protestation is that the 
party may not be concluded t n another 
action. Com. Dig. Pleader (N.) And 
indeed the ground of the decision in the 
before mentioned case of Taylor y. Baker 
was, that a note or bill given in satis- 
faction, if it be not under seal, is not 
good; See Com. Dig. Pleader '(2. G. 
10.) ; therefore it was unnecessary for 
the court to give any opinion upon the 
propriety or formality of the protest-* 
atioDS. In like manner, that which 
is ike ground of the party's suitf cannot 
be taken by protestation, for it may 
be denied by answer, and issue may be 
joined upon it; as in detinue by the 
executor of A., the defendant cannot 
take by protestation that A. did not 
make the plaintiff his executor, for it 
is the ground of the suit, and utterly* 
destro3rs the plaintiff's action ; and that 
which is the efiect of the party's suit 
cannot be taken by protestation. Plow. 
S76. Gray$brook v. Fox. Doc Plac 296. 
So where in an action upon the case, 
the plaintiff declared that the custom of 
the parish was that the piirson should 
keep a bull and boar, and that the de* 
fendant was parson and the plaintiff an 
inhabitant of the parish, and the defend* 
ant had not kept a bull or boar, &c. ; 
the defendant took the custom by protest^ 
ation^ and pleaded not guilty; the 
court held, that the protestation to 
the custom was not good, because it 



was the ground and substance of the 
action, according to Grayibrook v. Fox. 
Moor. ^SSt 856. Yelding v. Fay. So 
where an information was brought 
against the inhabitants of the county 
of M. for not repairing X*. bridge, 
which by the information was alleged 
to be an ancient bridge, and time out 
of mind had been repaired by the inha- 
bitants of the county : the defendants, 
protesting that it was not an ancient 
bridge, for plea said, that it was lately 
erected by the king for the benefit of 
his mills : and upon demurrer the court 
held that for this cause, and also be- 
cause the defendants did not shew who 
was bound to repair it, the plea was ill. 
Cro. Car. ^5. Case of Langforth 
Bridge. See also S Wiis. 109, 110. 
116. Godfrey v. Saunders. A protest- 
ation is perfectly inoperative in the 
pleading in which it is used, it neither 
admitting, nor denying any thing in 
that suit. 

Where one pleads a plea, and takes 
another matter by protestation, and the 
issue is found against him, the protesta- 
tion is of no service ; Bro. Protestation, 
14. ; it being a rule, that a protestation 
does not avail the party that takes it, 
if the issue be found against him ; but 
only prevents a conclusion, where the 
Issue is found ^^r him, unless it be a 
matter which cannot be pleaded. Finch 
L. S59. or on which issue cannot be 
joined. Plow. 276- b. Graysbrook v. 
Fox: Co. Litt. 124. b. As where in 
an action by a villain against his lord, 
the lord makes protestation that he is 
liis villain, and pleads another matter in 
bar ; and if they are at issue, and it be 
foundyor the lord, there the villain con- 
tinues a villain as before ; but if the 
Z 2 



103 6 

HOLDIPP 

V. Otwa Y. 



[ 104 ] 



Holdipp versiis Otway. 

the said Cornelius in his life-time, nor the said Henry^ after 
the death of the said Cornelius^ produced or shewed, nor did 
either of them produce or shew, any bill or bills of charges 
of the sud Cornelius expended in prosecuting any suits at 
law or in equity, for the said Bobert Riggs, or Margery Miggs, 
to be audited, debated, and settled accoriiing to the tenor of 
the said bill ; whereby an action accrued to the said John to 
have and demand of the said Cornelius in his life-time, and of 
the said Henry after the death of the said Cornelius the said 
68/. Yet the said Cornelius in his life-time, and the said 
Henry after the death of the said Cornelius (although often 
requested), have not, nor hath either of them, rendered the 
said (SSL to the said John^ but to render the same to him 
have hitherto refused, and the ^aid Henry still refuses to 
render the same to him, and unjustly detains the same ; where* 
fi>re he says that he is worse and has damage to the value of 
501^ and therefore he brings suit, 8cc« 



issue be found for the villaiuy then he is 
free, because the. lord took not at the 
beginning Jbr his plea^ tliat the villain 
was his villain, but took it by protesta" 
tioH. The lord might have pleaded, 
that he was his villaio, and issue might 
have been joined thereupon. Litt. sect. 
193. 

But where the matter cannot be 
pleadedf or issue taken ihereupon^ it 
shall be saved to the party protesting, 
though the issue be found against him. 
As where an infant brings an action of 
waste against his guardian, and appears 
by attorney* which no one, unless he 
be of full age, should do, if the guar- 
dian takes the tu>nage by protestation, 
it shall save him the wardship, because 
he cannot plead it. Finch L. 359. Bro. 
Protestation, 21. So in an information 
Ithe defendant shall take by protestation, 
that it is insufficient in law. Plow. 1. 
Reginer v. Fogossa. So where in tres- 
pass the plaintiff gives a name or quan- 
tity in his writ and declaration, as that 
the defendant broke his c1os6, viz. 20 
jor 30 acres of land, &c. the defendant 
capnot vary or give another niime, or 



quantity, but must say by protestation, 
that the land is called B., or that it con- 
tains another quantity, and for plea that 
the place is his freehold. Bro. Protest- 
ation, 12. Trespass, 366. So in SLquare 
impeiit by the king for the heir in ward, 
because A. the ancestor was seised and 
presented, and conveyed from A. to B. 
and from B. to C, and fttnn C« to the 
heir, the defendant pleaded that no 
such B. ever was in rerutn natura; 
but the plea was disallowed, because 
as the title is from il., and B. is only in 
the mesne conveyance, and not the per- 
son in whom the presentation is alleged, 
the plea is not material ; but the de- 
fendant, to prevent conclusion after- 
wards, may take it by protestation. 
Bro. Protestation, 22. But where a 
man makes protestation of a thing that 
is material, and the issue is found against 
him, he shall be concluded of all that is 
material in the record : for, as we have 
already in substance observed, that 
which is material^ issuable, and may be 
pleaded, cannot be taken by protesta- 
tion. Doc. Plac. 296. 



Pascb. 23 Car. 11. Regis. 104^ 

And the said Hmry, by Edward Noel his attorney^ comes HolhIpp 
and defends die wrong and injury when» &c« and says nodiing y* Otway. ^ 
in bar, or preclusion of the said action of the said John; judgment by ^ 
wherefore the said John remains against the said Henry j^**^** * 
di^hein undefended. Therefore it is considered that the said dama^ for the 
John recover against the said Henry his debt aforesaid, and his ^ST***" ^ *** 
damages on occasion of the detention of the said debt to 50&, 
by the court here adjudged to the said John with his assent, 
to be levied of the goods and chattels which were of the said ^ be levied de 
Cornelius in the hands of the said Henfy to be administered, &^J^^£. 
if he have so much thereof in his hands to be administered, ^^^ ^ ^ 



and if he have not, then the damages aforesaid to be levied of ^^^^g. 
the proper goods and chatteb of the said Henrys and the 
said Henry in mercy, && 

' Afterwards, to wit, on Wedneday next after three weeks A«yuiientof 
of the Holy Trinity in this same term, before our lord the 
king at Westminster, comes the said Henry Holdipp by Thomas 
Slurmy his attorney, and immediately says, diat in the record 
and proceedings aforesaid, and also in giving the judgment 
aforesaid, there is manifest error in this, to wit, that by the General i 
record aforesaid it appears that the judgment aforesaid was 
given for the said J(An Otway agamst the said Henry Holdipp^ 
whereas by the law of the land of this realm of Ettgland the 
said judgment ought to have been given for the said Henry 
Holdipp against the said John Oiway : therefore in that there 
is manifest error. There is also error in this, to wit, that no Diminutaon 
original writ, between the parties aforesaid, in the plea afore- WsS^aa on- 
said, is filed, or remaining of record, in the custody of the ff^al writ 
cuslos brevium of our said lord die king of the bench aforesaid 
of the term of the Hob^ Trinity, in the said 19th year of the 
reign of our said lord the now king of England^ &c. ; there- 
fore in that there is manifest error. And the said Henry Fbintiir prays « 
Htidipp prAys a writ of our said lord the king to be directed "^^^^^ 
to William Thursly esq., cuslos brevium of our said lord the vnm. 
king of the bench, to certify to our said lord the king more 
fully the truth of the same ; and it is granted to him, &c. Certwran 
Therefore the said William Thurdy is commanded, that 
having searched the original writs ofZ/mdonj of the said term 
of the Holy Trinity, in the 19th year aforesaid, between the 
parties aforesaid, of the plea aforesaid being in his custody of 
record, what he should find therein, he certify to our said 
lord the king without delay wheresoever, &c as fiilly and 
entirely aa the same were before him, together with the said 

Z 3 
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HoLDiPp writ directed to him, &c. And the said Henry Holdipp prays 
p. Otway. ^ the writ of oar lord the king to warn the said John Otwag^ 
Scire fiuias ad ^ ^ before our lord the king to hear the record and pro- 
au^emittm ceedings aforesaid ; and it is granted to him, &c. by whidi- 
*"^*^" it b commanded the sheriff of London^ that by good and kw- 

ful men, Sec he make known to the sud John Otwoof UtiMt 
he be before onr lord the king in three weeks from the day 
yiceamet non, ^^ ^ Michael wheresoever, &c to hear the record and pro- 
midtbrw. ceedings aforesaid, i^ &c. and further, &c« the same day 
is given to the said Henry^ &c. at which day before our lord 
the king at Westminster comes the said Henry by his attorney 
aforei^id; and the sheriff has not sent the writ. And there- 
upon the said John on the same day being solemnly called 
comes by his attorney; whereupon the said 

Henryy as before says, that in the record and proceedings 
aforesaid, and also in giving the judgment aforesaid, there is 
manifest error, by idleging the stiid errors by him in form 
aforesaid alleged; and he prays that the judgment aforesaid, 
for the errors aforesaid, and other errors in the record and 
proceedings aforesaid, maybe reversed, annulled, and alto- 
gether held for nothing, and that he may be restored to all 
things which he hath lost by occasion of the saidjudgment, &&, 
and that the said JohnOtway may rejoin to the errors afore- 
said, and he prays that the court of our lord the king here may 
proceed to the examination, as well of the record and proceed- 
ing aforesaid, as of the said matters above assigned for error. 
joinderin error. And the said John QtoMf says that there is no error either in 
the record and proceedings aforesaid, or in giving the judgment 
aforesaid; and he likewise prays that the court of our said 
lord the king now here may proceed to ezamme, as well the 
record and proceedings aforesaid, as the matters aforesaid 
above assigned for error, and that the judgment aforesaid may 
Cwia advuare be in all things affirmed, &c. But because the court of our 
said lord the king here is not yet advised what judgment to 
give of and upon the premises, a day is therefore given to the 
parties aforesaid before our said lord the king until three 
weeks from the day of St Michael wheresoever our said lord 
the king shall then be in England to hear their judgment 
thereon ; for that the court of our said lord the king here is 
not yet advised thereof, &c (And so it is continued from 
Judgment re- term to term). At which day before our said lord the king at 
Westminster come the parties aforesaid by their attomies afore- 
.said; whereupon all and singular the premises being seen. 
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and by tbe court of our said lord the king now here more Holdipf 
fiiUy understood, and diligendy examinedy and as well the ,^' Otway.^ 
record and proceedings aforesaidi as the matter aforesaid ^ 

above for error assigned, being seen, for that it appears to the 
court of our said lord the king now here^ that in the record 
and proceedings aforesaid, and also in giving the judgment 
aforesaid, there is manifest error ; it is considered that the 
jud^ent aforesaid for the error aforesaid, and other errors 
in the record and proceedings aforesaid, be reversed, annulled, 
and altogether held for nothing ; and that the said Henty be 
restored to all things which he has lost by occasion of the 
9aid judgment, &c. 

Afterwards, to wit, on Thursday next after 15 days of St. Restitution and 
Martin in the SOth year of the reign of our lord Charles the knowledgedTon 
2d now king of England^ &c. before our lord the king at ^ ''^<^"^- 
WestminsUr comes the said Hetay Holdipp by Thomas Stwmy 
his attorn^, and acknowledges that he has had restitution C 106 ] 
and satis&ction from the said John of all sums of money, 
which he the said Henry lost by occasion of the said judgment ; 
therefore let the said JoAn be quit of all such sums of money 
thereupon, &c. 
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Trinity, 21 Car. II. Regis. Rol. 1161. 

RROR, by Hctdipp executor of Dame plaintiff against & c. 2 Keb. 
Ohoay defendant, to reverse a judgment in an action of ^*^- ^j^*^ 
debt in the common pleas, in which Otway then pbintiff ns.' 
declared against Holdipp as executor, &c. upon a bill obliga^ 447^™' ^' 
tory made by the testator 24th November 1650, whereby the In debt upon » 
testotor acknowledged himself to be hsdebted to the plaintiff ^l^^i^^' 
in 68/., which he covenanted aud promised to pay to the hu judgment 
plaintiff, or his assigns, as soon as several bills of costs of the crafeSSJl!' IL 
testator, expended in the prosecudng of severiU suits in law couneofK. B. 
and equity for Mr. Robert Biggs mA Margery Biggs deceased, ^^H^^IZ 
should be duly audited, debated, and settled by two attomies tention of the 
to be indifferendy chosen between them to examine and state the oo^sTirtbe 
the accounts of the said bUls of costs, the plwntiff paying to ^^^^l^ 
the testator his proportionable part, that is to say, the third if he will not, he 
part of the said bills to be in form aforesaid debated and set>- Sfnq'JSI^ySi! 
tied: And the plaintiff by protestation that he was always miigesforthe 
I'eady to perform, all things on his part, and also by protesta- tbt^'^bSttt*^ 

Z 4 ' • 
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lioLDipp tton that there was not any sum of money due to the testator 

^p.Otway.^ upon any bill of costs by him expended in prosecuting any 

in the election suits for the Said iZoi^ iUggs and Margery Riggs^ the plain- 

^the plaintiff; ^ff in fact said that neither the testator in his life time, nor 

defendant; and the defendant upon his death, did ever shew or produce any 

jntereiintty be bills of costs, expended in the prosecution of the said smts, 

includedinthe , ,. , * f . -■ f i «. i • 

In to be audited, debated, and settled accordmg to the tenor of 



oUkak!^*!:^^ the said bills, whereby an action accrued to the plundffto 
payment of demand and have the said 68/. of the defendant r and upon 
^i^ffWKm **^ declaration the plmutiff had judgment by de&ult in the 
as sercnl biUi common pleas ; and because the bill obligatory, upon which 
be^kSltedmd ^^ phuntiff had declared, was made so long before, tfte pro- 
aettied, it ought thonotaiy taxed 50^. for interest and damages for the deten- 
^knSonthai ^^^ ^^ ^® ^^^^ ^^ ^^* * thereupon the judgment was en- 
Che bitu wore tcred in this manner, to wit, ** Therefore it is OMisidered that 
it was owing to ^^ Said Johfi (the plainttflT) recover against the said Hemy 



defe^d^^th^ (namely the defendant) his debt aforesaid, and hb damages 

they were not on occasiou of the detention of the said debt to 502. by the 

*^^^^^ court adjudged to the said John with his assent^ to be levied 

C 107 1 ^ the goods which were of the said Cornelius (that is, the 

testator) in the hands of the said Hemy to be administered, if 

he have so much thereof in his hands to be administered, and 

. if be have not, then the damages afinnesaid to be levied of 

the proper goods and chattels of him the said Hemy^ and the 

said Hemy in mercy, Sec.** And it was a v^ry hard case iqx>n 

the defendant, who in truth had no assets^ and yet was bound 

by this judgment to pay the 50/. for the damages out of his 

own proper goods; wherefore he brought a writ of error into 

the king^s bench. 

And Saunders of counsel with the plaintiff in the writ of 
error moved, that it was error> because the court of commcm 
pleas had taxed damages on occasion of the detenHom^tke debij 
where the damages did not appear judicially to the court, but 
should have been inquired of by a jury upon a writ of in- 
quiry. And althfmgb it appeared to the court what time was 
dapsed since the debt was first contracted, and since the 
making of the bill obligatory, and although as it may be said^ 
they-may compute the interest of the debt, yet it did not ap- 
pear to the court what interest had been paid ; and therefore 
he urged that in this case there ought to have been a writ of 
inquiry, and that taxing of the damages by the court was 
erroneous. 
Sed non aUocatw : for the whole course and practice of 
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both courts i% upon a judgment in dd>t by default or con- Holdipf 
fession, to tax the damages on occasion of the det^don of ^<>*Otway*^ 
the debt, as well as the costs of suit ; and it bcong with the ' 

i$ssent of the plainiiff, which is always entered uppn the re- 
cord, as it is in this very case, shall conclude the de^ndant 
as appears by all the precedents in the books of entries. But 
if the plaintiff will not assent to it, then he shall have a writ 
of inquiry of damages on occasicm of the detention of the 
debt, if he will ; but it is in the election of the plainti£^ and 
not of the defendant; and if the court can with the assent of 
the plaintiff tax 20s. or other small sum for damages on 
occasion of the detention of the debt, for the same reason 
they may tax 202*, or other greater sum for such damages, if 
they see cause; wherefore this exception was over-ruled. (2) 



(2) See vol. i. 58. h. 2 Ld. Raym. 
774. So in Janice V. Aitofifif, S Wils. 
61 » 62. on a motion to set aside the in- 
quisition OQ a writ of enquiry for exces- 
sive damages, where judgment was suf- 
fered by de&ult, in an action qfirespast 
for br^ing and entering the plaintiff's 
house, and opening and searching se- 
veral boxes, and drawersy therein, WU^ 
mat chief justice said, ** This is an in- 
** quest of office to inform the conscience 
** of the court,, who, if they please, may 
** themselves assess the damages." So 
where the plaintifi obtained an inter- 
locutory judgment in an action o/oMtfrnp- 
sitf and a writ of enquiry was awarded, 
fVilmot chief justice said, ** The taking 
^* of the inquisition and entering final 
<* judgment were only the condusicm 
** and necessary consequence of the in- 
<< terlocutory judgment, for the court 
** themselves, if they had^ so pleased, 
** might, upon the interlocutory judg- 
" ment, have assessed the dwnages. 



•( and given final judgment thereupon : 
** and the inquisition is only a matter 
<* of course taken to inform the con- 
« science of the court." 2 Wils. 372. 
S74. Hewit v. Mantdl. So in Thd^ 
lusson V. Flekher, Doug. 816. BuUer 
justice observed, ** that writs of inquiry 
** are often sued out in cases where they 
" are not necessary ; as for instancy in 
** actions on covenants for payment of 
** a sum certain ;" and for this he cited 
this case of HMipp v. (Hnay* And 
Z^tomice justice, mBlackmorey.Fkm" 
yng, 7 Term Rep. 446, 447., referred to 
this case ^ HMipp v. Ofmy, with res** 
pecttothe prothonotary-s taxing interest 
by way of damages, and that it was at 
the plamtiff*s option either to refer it 
to the prothonotary to do so, or have. a 
writ of inquiry of damages, [a] In jBoo 
V. Apsletft 1 Sid. 442. judgment was 
obtained in debt upon a judgment, and 
it was moved for the plaintiff, that the 
court should tax the damages, namely. 



[a] And accordingly, where a writ 
of enquiry was awarded on a judgment 
by default, in an action on bills of 
exchange, and afterwards final judg- 
ment was entered without its appearing 
that the sheriff had returned any inqui- 



sition, on error the court of exchequer 
chamber affirmed the judgment; for 
the court below might assess the 
damages themselves. 4 Taunt. 14a. 
Gould V. Hammerileyn 
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HoLDipp Then Saunders assigned an error. in the dedaralioD, tbat 
V. Otway. ^^ plaintiff in the common pleas had not sufficiently entitled 
himself to his action for the 68/. on the bill obligatory men- 
tioned in the declaration ; for it was not to be paid until the 
bills of costs were ddMted and settled by two attomies to be 
indifferently chosen by the testator, and the plaintiff Otway s 
and Otwcof the plaintiff in the common pleas has averred that 
the testator had not shewn, or produced any bills of costs ; 
which is nothing to the purpose; for he was not bound to 
shew or produce any bills except only to the two attomies to 
be chosen to examine and state them ; but the plaintiff in the 



interest, without a writ of inquiry, and 
after some doubt made by the chief 
justice, it was at last referred^to the se- 
condary to tax the damages. See 11 H. 
7. 5. b, Bro. Default, 105. 1 Roll 
Abr.571. (J-) pi. 1, 2, S. S Leon. 213. 
OgneU^^ case. So where there was 
judgment by default in an action on 
the case on a promissory note, it was 
referred by the court of common pleas 



to the prothonotary to ascertain the da^ 
mages and costs, and calculate interest 
on the note, without a writ of inquiry. 
1 H. Black. 252. Rashleigh v. Salnum. 
Ibid. 529. Andrem v. Blake. Ibid. 
541 . Longman v. Fenn* And the same 
thing was done in the king's bench in 
the case of Shepherd v. Charter, 4 Term 
Rep. 275* And it is now become the con- 
stant practice of both eourte to doso. [6] 



[(] And the same practice now pre- 
vails in the exchequer. 4 Price, 134. 
Biggs ▼• Stewart. So the court will 
refer it to the proper officer to compute 
what is due not only in actions on bills 
of exchange and promissory notes, but 
also in covenant for rent; 8 T. li. 
410. Byrom v. Johnson. 6 Taunt. 856* 
Campion v. Craxoshay. 2 Marsh. 56. 
S. C. ; or for mortgage money. 8 T. R. 
826. Berthen v. Street. 

But the rule cannot be obtained 
where the action is brought for an un«- 
certain sum, which is not mere matter of 
figures, as on a foreign judgment. 4T. 
R.4d8. Mesnn v. Lord Massarene, or « 
bill of exchange for foreign money. 
5 T. R. 87. Maunsell v. Lord Massa- 
rene, or on a bottomree bond. Palin v. 
Nicholson. E. 88. Geo. 3. K.B. Tidd, 
589. See also 12 East, 420. Napier v. 
Schneider. HEBBi,622.Denisony.Mair. 
The rule has been granted where the 
plaintiff died after interlocutory judg- 
ment. l.M. & S. 229* Berger v. Vreen. 



And where the bill had been stolen 
oiit of the plaintiff's attorney's pocket, 
and no tidings of it obtained. 8 M. & S. 
281. Brown v. Messiter. 

It is not universally true that a judg- 
ment by default in debt is final, for in 
an action of debt on the statute of 
Edward 6th for tithes, or in debt for 
foreign money, there must be a 
writ of enquiry ; per Holro^. 5 B. 
^ A. 885. Arden v. Connell; in which 
case the court refused a mandamus 
to the judge of the palace court, who 
had supported his officer in signing 
interlocutory judgment only in an 
action of debt for use and occupation. 
Since it has been held that a plain- 
tiff may recover in debt a smaller 
sum than he declares for, and may 
declare in debt on a quantum meruit, 
it should seem that a writ of enquiry 
is as necessary for the ends of justice 
in an action of debt, as in one of as- 
sumpsit. 
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common pleas ought to have arerred, that there were two Holdipp 
attomies chosen, and the testator did not produce the bills of p* Qtway. ^ 
costs to them to be settled; or that the plaintiff had chosen ' 

one attorney, and required the testator to choose another, to [ 108 ] 
examine and settle the bills, which he refused to do; where- 
by it might have appeared to the court, that there was no 
&ult in the plaintiff but a &ult in the testator. But now it 
does not appear upon the record, that the money is yet pay«- 
able ; for they were payable upon the settling of the bills of 
costs by the two attomies ; and this does not appear to be 
done, nor that there was any fault in the testator why it was 
not done, and therefore the 68/. does not appear to be yet 
due according to the tenor of the said bill obligatory. And 
of this opinion was the whole court (S) ; whereupon a rule 
was given to reverse the judgment nisi, &c ; but Jones of 
counsel with the defendant in the writ of error said, that he 
could not maintain the judgment ; and therefore he prayed 
that it shouId.be reversed for the expedition of his client, who 
intended to bring a new action ; wherefore the judgment was 
reversed absolutely. 

(S) This case is cited by Eyre chief obligor, aod the obligee is by the terms 
justice, inFrencAv.CamjiM/, 2 H.Black. of it to do the first act, he must do, or 
178., who says that every possible con* concur in domg, the first act, before he 
dition, upon which money is to become can demand the penalty. If a stranger 
payable, must be performed, or must is to do the first act, the obligee is to 
bedispensed with. upon sufficient ground, procure that stranger to do it, it being 
before the money is demandable in an for his benefit ; but if the obligee him- 
action ; and in the declaration, in which self is to do it, the obligee cannot de- 
it is demanded, it must appear, that the mand the penalty tiU he has done it ; it 
condition has been performed, if not is, with regard to him, in the nature of 
literally, at least substantially ; or that, a condition precedent. See 7 Rep. 10. 
by reason of some default in the op« UgkiretTs case. 1 Saund. 319, S20. 
posite party, the performance of the Pontage v. Cok, and note 4. 1 Ld. 
condition has been prevented, which Raym. 665. Thorpe v. Thorpe* 4 Bac*^ 
dispenses with that performance. And Abu 6* Hunlocke y. Blachlowe. Post, 
if tiiere is a condition annexed to a 155. Peders v. Opie. Post, S50. 
writing obligatory for the benefit of the 
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Allen versus Rivington* 



Case 19. 



CfjCCtOKBt* 



JjtrbyMhittf 
to wit. 



Allen verstts RivingtoiK 

Hil. 21 & 22 Car. IL Regb. RoU 802. 

\ "D £ it remembered that on Saturday next after 
. •*-* the octave of St Hilary in this same term, 
before our lord the king at Westminster came George Allen by 
Benfomin Taylor his attorney, and brought here into the court 
of our said lord the king then there hb certain bill against 
Robert Bivington^ in the custody of the marshal, &c. of a plea 
of trespass and gectment, and there are pledges of prosecu- 
tion, to wit, John Doe and Richard Roej which said bill follows 
in these words, to wit ; Derbyshire to wit, George Allen com- 
plains of Robert Rimngton being in the custody of the mar- 
shal of the marshalsea of our lord the king before the king 
himself, for that whereas Ann Harrison, spinster, on the first 
day of May, in the 20th year of the reign of our lord Charles 
the second now king of England^ &c. at Rossen in the said 
county, demised, granted, and to fium let, to the said George, 
four acres of land^ and four acres of pasture with the ap- 
purtenances, lying and being in Rossen aforesaid in die county 
aforesaid, to have and to hold the tenements aforesaid with 
the appurtenances to the said George and his assigns, from the 
20th day ot April then last past, until the full end and term 
of five years then next following^ and fiiUy to be complete 
and ended ; by virtue of which said demise the said George 
entered into the tenements aforesaid with the appurtenances, 
[ 109 ] and was thereof possessed undl the said Robert afterwards, 
to wit, on the sud 1st day of May in the said 20th year of 
the rdgn of our said lord the king, with force and arms, &c. 
entered into the tenements aforesaid with the appurtenances 
in and upon the possession of him the said George, and 
ejected,expelled, and amoved the said George from bis posses- 
sion aforesaid, hb said term therein being not yet ended; 
and the said George from hb said possession thereof held 
and kept out, and still holds and keeps out; and other 
wrongs to him did against the peace of our said lord the 
now king^ and to the damage of the said George of lOL and 
therefore he brings suit, &c. 

And the said Robert Rivington by William Frogatt hb at- 
torney comes and defends the force and injury when, &c. and 
says that he b not thereof guilty, and of thb he puts him- 
self upon the country ; and the said George thereof likewise. 



Plea, not guilty. 
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8cc. Therefore let a jury thereof comtf before our said lord Alleu v. 
the king at Westminaerj on Friday next after the octave of R'viwgton. 
the Purification of the Blessed Mary ♦, and who neither, &c. ventre fadas. 
to recognise, &c. because as well, && the same day is given • iiie last day 
to the parties aforesaid there, &c. Afterwards the process ©^ Hilary tenn. ; 
thereof is continued between the parties aforesiud of the plea 
aforesaid, by the said jury being respited between them, 
before our lord the king at WestmnsUr until Wednesday next 
afl«r 15 days of £eu^erf next coming, unless his majesty's fThefintday 
justices assigned to take the assizes in the county aforesaid, J^^^^JJJJj, 
shall first come on Monday the 22d day of March^ at DerJy dMji^tbetiW' 
in the said county^ according to the form of the statute in ^"^"S^- 
such case made and provided, for de&ult of jurors because 
none of them did appear. At which day before our lord the 
king at Westminster^ come the parties aforesaid by their attor- 
nies aforesaid ; and the said justices of assize^ before whom 
the said issue was tried, have sent here their record had before 
them in these words. Afterwards, that is to say, on the day poum. 
and at the. place within contained, before Sir Thomas TirreU 
knt one of the justices of our lord the king of the bench, 
and Thomas Brome seijeant at law, justices of our said lord 
the king^ assigned to take the assizes in the county of D^r^, 
according to the form of the statue^ &c. come as well the 
within named George ABen^ as the within-written Robert 
Bivingtonj by their attomies within contained ; and the jurors 
of the jury, whereof mention is within made^ being summoned, 
also come^ who^ to speak the truth of the matters within con- 
•tabled, being chosen, tried and sworn, say upon their oath, 
that before the trespass and ejectment in Uie lands men- 
tioned in the declaration within written, one John HMin Special Todiot. 
was seised of the said lands in his dem^ne as of foe ; and 
being so thereof seised, made his List will and testament in 
writing of the lands within-written (among other things) by 
the name of a certain intache^ in these words, ** I give and 
bequeath unto Ann Harrison^ daughter of my son-in-law 
. Tliomas Harrison^ my intache in Hopefield^ if my son Jhmas 
.Hiblin happen to leave no issue mal^ after the decease of my 
wife : and if my son Thomas HitUn have issue male^ then my 
will is that the said Ann shall have 5/. paid her only, in lieu ^ hq -| 
of the said intache.'' And afterwards the said John died, 
having issue the said Thomas HMin^ who had issue male of 
his body lawfully begotten one Richard Hiblin. And the 
jurors irfbresaid upon their oath aforesaid further say, that 
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Allen v. Ann the wife of the said John HiUin survived the smd Jolnif 
RiviMGTOK. jmj afterwards died ; and that the said 51. mentioned in tlie 
said last will was oflfered to the said* Ann Harrison after the 
death of the said issue male, and was refused by the said Ann 
Harrison. And the jurors aforesaid upon their oath afore- 
sfdd further say, that Ann and Elizabeth HiUin are the 
sisters and heirs of the said Bichardj and that the said Bichardj 
the son of the said Thomas^ died without issue male of his 
' ' body lawfully begotton, and that the sud Ann Harrison 

entered into the lands within written, and demised them 
to the within-named George Allen the plaintiff, by virtue 
thereof the said George entered into the lands within written, 
and was thereof possessed until the wi^thin written Robert 
Bivington entered in and upon the possession of the said 
George and ejected him from his possession in manner and 
form as the within-written George has mthin complained 
against him; and that the said Bobert Bivington the now de- 
fendant, is the guardian of the said Ann and Elizabath HiUiny 
and entered for their use. But whether or not, upon the 
whole matter aforesaid, in form aforesaid found, the said 
Bobert Bivington is guilty of the trespass and ejectment afore- 
sdd, the jurors aforesaid are altogether ignorant, and pray 
thereupon the advice of the justices and court here : and if, 
upon the whole matter aforesaid, in form aforesaid found, it 
it shall seem to the justices and court here, that the said 
Bobert Bivington is guilty of the trespass and ejectment 
within written, then the jurors aforesaid upon their oath 
aforesaid say, that the said Bobert Bioington is guilty of the 
trespass and ejectment within written, in manner and form 
as the said George Allen hath within thereof complained 
against him ; and they assess the damages of the said Geoff e 
Allen on occasion of the trespass and ejectment aforesaid, 
besides his costs and charges by him about his suit in that 
behalf expended, to 61., and for those costs and charges to 
59f . and 4d. : but i^ upon the whole matter aforesaid in form 
aforesaid found, it shall seem to the justices and conrt here, 
that the said Bobert Bivington is not guilty of the trespass 
of ejectment aforesaid, then the jurors aforesaid upon their 
oath aforesaid say, that the said BobeH Bivington is not 
Curia advisare guilty thereof,' OS he the said Bobert has within in plead- 
"*^' ing alleged. And because the court of our said lord the 

king now here is not yet advised what judgment to give of 
and upon the premises, a day is therefore given to the afore- 

17 
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said George Alien that he be before our lord the king at Ai^lbn v. 

Westminster, on Wednesday next after the octave of the Hcly B^yiNGTON. 

Trinity^ to hear their judgment thereupon, for that the court. ' 

of our said lord the king here is not yet advised thereof &c. 

(and so it is continued until Trinity next following). Where- Judgment. 

upon all and singular the premises being seen, and by the 

court of our said lord the king now here more fully under- [HI] 

stood, and mature 'deliberation being thereupon had, it is 

considered that the said George AUen do recover against the 

said jBo^^ Bivinglon his said term yet to come of and in the 

tenements aforesaid with the ^purtenances, and his damages 

by the said jury in form aforesaid assessed, and also 13/. 65. Sd^ 

for his costs and charges, by the court of our said lord the 

king now here adjudged of increase to the said George Allen 

with his assent; which said damages in the whole apiount to 

16/. 165. ; and let the said Robert Jtivington be taken, &c. 
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Tj^ JECTMENT ; the plaintiff declared of a lease made by &c.2Keh.606. 
-■^ Ann Harrison to him of several lands in Bosson^ in the Jn^^gJ^^t it 
county of Derby; upon not guilty pleaded, the jury found a it appear by the 
special verdict to this effect; they found that one John Hiblin Sjv€rdLt,that 
was seised in fee of the lands in question, and so seised, by the plaintiff faaa 
his last will in writing, devised them in this manner: " I give J<SeaSon|and 
and bequ^th unto Ann Harrison (the lessor of the plaintifl^) n tiUeisfouiut 
daughter of my son-in-law Thamtts Harrison^ my intache in ^^<^ ^he pUin* 
Hopefield^ if my son Thomas Hiblin happen to have no issue J*^ ^haU hare 
male, after the death of my wife; and if my son Thomas ^" ^™*^ 
Hiblin have issue male, then my will is, that the said Ann 
shall have SL paid her only, in lieu of the said intache;" and 
that the devisor died seised, leaving issue the said Thomas 
Hiblin, who had issue male Richard Hiblin, and that Ann 
the wife of the devisor survived him, and afterwards died ; 
and that the said 5L mentioned in the will was tendered to 

[a] See contra^ Burr. 2484?. Roe v. any regard to the weakness of the Ae- 

Harvey. 2 T. R. 749. Doe v. Barber, fendant's. The word " ejectment" was 

This case is evidently in direct contra- probably used by mistake instead^ of 

diction to the well-established jule, that « ejectionejirma ;" in feet, in Siderfin's 

the plaintiff in ejectment must recover report of this case the action is stated to 

by the strength of his own title, without be the latter. 

Vol. II. Part I. •Z 8 
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Allen v. Ann Harrison the lessor of the plaintiff, after the death of 
RiviwGTON. ^jjg jggyg ttisley and was refused by her. And they further 
^ ibund that Ann and Elizabetk Hiblin are sisters and co-heirs 

of Hickard the issue male, who died without issue* And tfaea 
the jury found the entiy of the lessor of the plaintifi^ and the 
lease to the plaindff, as in the declaration, and that the de- 
fendant, as guardian of j^n and Elizabeth Hiblin ousted 
him ; and if upon the whole matter the defendant was guilty 
or not, the jury left it to^e judgment of the court 

And upon this special verdict three points were intended 
to be ar^ed. 1. Whether theTessor of the plaintiff shaU have 
an estate for life by the devise, because at the time of the 
death of the wife Thomas Hiblin had issue, although he died 
[ 112 ] afterwards. 2. If the lessor of the plaintiff shall have an 
estate for life after the death of the issue male, then the 
second point was, whether the tender after the death of the 
issue mtde was good, or whether it did not come too late after 
the death of the issue male, and ought to have been made in 
the lifetime of the issue male. 3. Whether any tender at 
all of the 5L was. requisite, or whether the lessor of the plain- 
tiff was not put to a suit against the executor or administrator 
of the devisor for the 5/. But the matter of law was never 
argued, because it appeared upon the record, that the lessor 
of the plaintiff had a priority of possession, and there was 
not any tide found for the defendant; for though it be found 
that Ann and Elizabeth Hiblin were co-heirs to Richard Hib- 
lin, the Issue male, which was nothing to the purpose, yet 
it was hot found that they were heirs to the devisor; and the 
estate tail, admitting it was so, appears to be spent by the 
death of Thomas Hiblin without heir male, and therefore they 
had no title* And then the priority of possession alone gives 
a good title to the lessor of the plaintiff against the defendant 
and all the world, excepting against the heir of the devisor. 
And it was said at the bar, that it was not a mistake in draw- 
ing the verdict, but the truth of the case was as contained in 
the verdict ; therefore it was adjudged for the plaintiff. 

But Kelynge chief justice seemed to be of opinion that it 
was a perfect estate tail in Thomas Hiblin, and that there was 
no necessity to tender the 5/., but the lessor of the plaintiff 
might have a remedy for it in the spiritual court against the 
executor or administrator of the devisor. And although it 
was said that perhaps there were no assets, he answered that 
it would not alter the case^ Qjiare tamen, &c. 
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Cdry ton & others verstts Lithebye. Case 20. 

Pasch. 22. Car. II. Regis. Rot SSI. 

C«mi0atf,i "QE it remembered that heretofore, to wit, in the Same precedent, 
to wit, SXI term of St. Michael last past before our lord SK^'.. 
die king at Westminster came Sir John Coryton bart. and dent settled by 
Richard Harvey by Richard Goodenotigh their attorney, and BrownTaediv. 
brought here into the court of our^aid lord the kin^ then 63, 64. s. P. 
there their certain bill against John Lithebye in the custody ' 

of the marshall, &c. of a plea of trespass upon the case, and 
there are pledges of prosecution, to wit, John Dos and Richard [113] 
Roe^ which said bill follows in these words, to wit : Cornwall, 
to wit. Sir John Coryton bart. and Richard Harvey complain 
o(John lAthebye being in the custody of the marshal of the - 
marshalsea of our lord the king before the king himself, for 
that whereas one William Findge, on the 20th day of Jtdy, w. F. seiaed in 
in the 9th year of the reign of our lord Charles the First late ^*!^u'"** 
king of England, &c. was seised o^ and in, two water corn- 
mills under one roof called Castor mills, within the manor of 
Calliland in the county aforesaid, in his demesne as of fee. 
And whereas also the said Sir John Condon, on the 20th day and J. c. seised 
of AprU, in the year of our lord 1651, and continually from J^^^^** 
thence hitherto hath been, and yet is, seised of two other com-mllb. 
water corn-mills under one roof called FrogweU mills, within 
the said manor, in his demesne as of fee. And whereas also W.F.andJ.c. 
as weU the^Miid Sir John Coryton, as the said WUliam Findge, '^^^"^^ 
and all those whose estate they respectively had in the said keptinrepeu* 
mills, have, from time whereof the memory of man is not to mUk,'iSgrind- 
the contrary, separately and respectively from time to time |ng **>« <»™ ^ 
sufficiently repaired and amended the mills aforesaid at their the manor spent 
own proper costs and charges, and kept them in repair, for *" *****^ houses, 
the grinding of the com and grain, of all the tenants inhabit- 
ing within the manor aforesaid, used and spent in their several and in consider, 
houses within the manor aforesaid ; and also for the whole ^^>^^!^^ 

I , , nave immemo- 

time aforesaid have kept and maintained millers to grind such naiiy ground at 
com and grain ; and in consideration thereof, they the said Sir ^^f*th^'',ljl 
John Cofyton and William Findge, and all those whose estate the com of all 
they respectivdy had of and in the several mills aforesaid, for theaiadroanor 
the whole time whereof the memory of man is not to the sp«Dt in their 
contrary, have ground, and been accustomed to grind, at the a„a takenacer- 
inills aforesaid, or one of them, all the corn and grain of all ^^^ ^^ ^^ 
Vol. II. Part I. . A a 
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CoRYTOK V. the tenants of the said manor of CalUland inhabidng within 
Lithebye. ^^ ^^jj manor, by them used and spent in their several 
houses within the said manor, and have had and taken, for 
the grinding of every bushel of such com and grain so ground, 
one gallon from and out of every bushel of the said com and 
gram, and so in proportion for a greater or less quantity, 
for toll for the grinding thereof (1)* And the said WiUiam 
Ftndge being seised of his mills called Castor mills, the said 



W. If. demiMd 
Us mills to 
^aintiff R. H. 



(1) It is not necessary now, in an 
action for not grinding at the plaintiff's 
mill, to allege in the declaration, that 
the plaintiff was seised in fee, or of any 
other estate, of the mill, it being only 
matter of inducement; nor is it ne- 
cessary to lay any tide to the toll, or 
consideration for it, or any custom or 
prescription for the defendant, or the in- 
habitants and resiants within the manor, 
to grind at the mill, as is done in this 
precedent ; but it is holden to be suffi- 
cient for the plaintiff to declare gene- 
rally upon his possession of the mill, by 
reason whereof he is entitled to the toll 
and multure of the com and grain 
ground at the mill ; and that the de- 
fendant dwells in such a house, and 



ought to grind all his corn and grain, 
spent ground in his house, at the plain- 
tiff's mill. Willes's Rep. 654. Drake v. 
Wiglesworth : the usual form of the de- 
claration at present being, ** For that 
<< whereas the said (plaintiff) on the 
" day of in the year 

« of our Lord and long before 

** was, and continually from thence 
" hitherto has been, and still is, iato- 
^* fully possessed of and in a certain wa- 
'< ter corn-mill with the appurtenances, 
" situate, standing, and being in the 
" parish of in the said county 

<' of H. called mill, and the said 

<' (plaintiff) by reason of his possession 
'* thereof [a], for all the time aforesaid 
<^ of right had, and stUl of right ought to 



[a] Although it is sufficient in actions 
of this nature to declare on the posses- 
sionf yet if it be alleged that by reason 
of the possession the plaintiff is entitled, 
such an allegation is not supported by 
evidence of a parol licence or agree- 
ment by which the defendant permits 
the exercise of tlie right in question to 
the plaintiff; but does not legally grant 
and annex it to the thing possessed by 
the plaintiff: the allegation can only be 
satisfied by evidence of the right being 
legally appurtenant to the thing pos- 
sessed either by showing an existing 
grant, or long usage from which a 
grant is presumed. 4 East, 107* Fen- 
timan v. Smith, A licence to be exer- 
cised on land may indeed be granted by 
parol, inasmuch as it conveys no interest 



in the land, as a licence to stack hay. 
Paim.7i' fVeU V. Paternoster. 2 Roil. 
Rep.l52.S.C. Poph.l51.S.C. Alicence 
to occupy a box at the opera* 7 Taunt. 
374. Tayler v. Waters. 2 Marsh. 551. 
S. C. A licence to put a sky-light over 
the defendant's area, by which the 
plaintiff's window is darkened. 8 East, 
308. Winter v. BrocktoeU. See also 
4 M. & S. 562. Rex v. Homdon on the 
Hill, and I Bam. & Cress. 634. Bex 
V. Hagvoorthingham. An action will 
lie for an interruption to the enjoy- 
ment under such licence; and when 
acted upon it cannot be countermanded, 
at least not without putting the plain- 
tiff in the condition in which he was 
before it was granted. See the above 
cases. A plea of licence t>therwise than 
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William, on the said 20th day otjuh/j in the said 9th year of Coryton v* 
the reign of the lord Charles the First, at Laticeston, in the Lithebye.^ 
county aforesaid, demised his mills to the said Richard ^ 

Harvey for the term of 99 years, if Samson Harvey, Agneia 



'< have^ toll of corn or grain ground in the 
*^ said mill. And whereas also the said 
'* (defendant) for all the time afore- 
** said hath been, and still is, possessed 
" of and in a certain messuage or dwel- 
'* ling house with the . appurtenances 
^* situate, standing, and being in the 
** parish aforesaid, in which said mes- 
** suage or dwelling-house the said (de- 
<' fendant) during all the time aforesaid 
'' hath inhabited and dwelt, and by 
" reason thereof for all the time afore- 
'* said ought to have ground, and still 
<' of right ought to grind at the said 
*' mill, all his corn and grain after the 
" grinding thereof (or ground) used and 
*' spent in the said messuage or dwell- 
'< ing-house, and to pay to the said 
'^ (plaintiff) for the grinding thereof 
'< a reasonable toll ;" or, if the case is, 
that all the inhabitants of a manor are 
bound to grind at the plaintiffs mill, 
then, afler alleging the pliiintiff's pos- 
session of the mill, and his right to toll 
as above, it may be stated in this way, 
*' and that during all the time aforesaid, 
<< all the tenants, inhabitants and re- 
'' siants within the said manor of S. 
*' ought to have ground, and still ought 
** to grind, all their com, grain, &c. 
*< (as the case may be) which by them, 
*' or any of them bad been used, or 
<< spent, ground within the manor at 
*< the plaintiff's mills, and to have 
<< paid and yielded, and to pay and 
'< yield to the said (plaintiff) for the 
«< grinding thereof, a certain reason- 



<' able toll, and that the (defendant) is 
'' is a tenant, inhabitant and resiant 
<' within the manor," and then assign- 
ing a breach for not grinding at the 
mill. But the custom must be proved 
at the trial, and enough proved to 
shew that it is a good subsisting cus- 
tom, otherwise th^ plaintiff cannot 
recover. Willes*s Rep. 657. This 
general way of declaring has been 
used for several years past ; as, where 
in an action by a lessee of an ancient 
mill for not grinding there, the declar- 
ation stated, '< that thq plaintiff for all 
'' the time aforesaid had and ought to 
" havcy toll of grain and malt ground 
<< in the said mill ; and that all the in« 
** habitants being in any ancient mes- 
" suage within the said manor and' bo- 
" rough, of right ought to grind at the 
" said mill, all their grain and malt 
*< after the grinding thereof spent in 
<' their said messuages, and to pay, for 
^* the grinding thereof, a reasonable 
<' toll :" and upon not guilty pleaded, 
there was a verdict and judgment for 
the plaintiff in the king's bench ; and 
upon error brought in the exchequer 
chamber, it was objected, that the plain* 
tiff had not set forth any title in his de- 
claration to the toll, or any custom 
or prescription for the inhabitants of 
those ancient houses to bring their corn 
to be ground there ; but by the opinion of 
all the court, the judgment was affirm- 
ed; for it is sufficient to say in this 
possessory action, that during the time 



by deed, is not good in discharge of a 
covenant or other obligation by deed : 
BB where to debt on bond conditioned 
that the defendant should . not open a 
shop within a certain distance of pre- 



mises demised to him by the plaihtiff, 
the defendant pleaded the leave and 
licence of the plaintiff. 8 Taunts 1. 
SeUers V. Bickford. Ibid. 596. Cord^ 
ment v. Hunt. 
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Coryton versus Lithebye. 

Harveyy and Sanson Brent^ or either of them, should so long 
live ; by virtue of which said demise^ the said Richard en- 
tered into the said mills called Castor mill?, and was, and yet 
is, possessed thereof. And whereas also the said John LUhe* 
I)ye, on the said 20th day of April, in the said year of our 
Lord ]651» and continually from thence hitherto hath been, 
and still is, a tenant of the said manor, and possessed of a 
dwelling-house within the said manor, in which the said John 



aforesaid, he had, and ought to have the 
toll, and that the inhabitants ought to 
grind. 2 Vent. 286 —292. Chapman v. 
Flexnian : see also Willes's Rep. 654. 
Drake v. fViglesxioorth, 

So also in other possessory actions, 
it is holden not to be necessary to allege 
in the declaration the precise estate 
which the plaintiff is seised of, or to lay 
any title, either by grant, or prescrip- 
tion, to the thing, which he is disturbed 
in, and hindered from enjoying. As 
where in an action on the case for a 
disturbance of a toll in a market, the 
plaintiff declared that L. B. by his in- 
denture demised to the plaintiff the toll 
and profit of the fair and market days 
within the manor and town of T. for 
a certain term, and that the defendant 
disturbed and hindered him from taking 
divers pieces of wool within the manor 
and town aforesaid ; and after verdict 
and judgment for the plaintiff, an ex- 
ception was taken to the declaration, 
that the plaintiff declared of a demise 
made by L. B. but did not shew that 
L. B. was seised at the time of the de- 
mise ; but the exception was disallowed 
by all the court, because the plaintiff is 
to recover damages only, and the right 
or title of the land does not come in 
question. Owen, 109. Escotv.Lanreny. 
So where in an action on the case stat- 
ing that the plaintiff was seised in fee 
of die manor of H. and of a fair held 
there every Ascension day, and the de- 
fendant disturbed him to take toll ; it 
was tnovcd in arrest of judgment, that 
the declaration wa^ not good, because 



the plaintiff does not shew a title to the 
fair by grant or prescription, and there- 
fore has not any cause of action : but 
this objection was over-ruled by the 
court, because it is only a conveyance 
to the action, and not any claim of the 
right, as in a quo toarranto; and there- 
fore the declaration is sufficient without 
a special title comprised therein. Cro. 
Jac.4d. Dent v. Oliver. So in an ac- 
tion by the owner of an ancient ferry 
against a person who erects a new fbrry 
near to his, it is holden, that the plain- 
tiff may declare on his possession, and 
need not set forth in his declaration 
that he keeps boats and ferrymen suf- 
ficient to carry passengers over. Willes's 
Hep. 508. Blissett v. Hart. So where, 
in an action on the case for stopping a 
b water-course, the plaintiff declared 
that he was seised in fee of a mill, and 
had a water-course running in the de- 
fendant's land to the mill, and the de- 
fendant stopped the water-course, it was 
objected, that the declaration was in- 
sufficient, because it was not alleged 
therein that the mill was an ancient 
mill and the water-course an ancient 
water-course, and that the plaintiff did 
not prescribe to have a water-course in 
the defendant's land ; but all the court 
held the declaration sufficient, and tUat 
the plaintiff might well maintain his ac- 
tion upon the case, being latoftdly in 
possession and the stopping of the water 
was tortious, and a damage to his mill : 
and though he did not prescribe m a 
que ejfaief it was not material, as it had 
been ruled divers times before* Crp* 
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UtAebife during tlie whole time last aforesi^ hath dwelt. Coryton v. 
Yet the said John LitJiebye well knowing tlie . premises, but Lithebye. 



ccmtriving and fraudulently intending to deprive the said Sir Breach.^ 
John CoryUm and Richard Harvey of the profits, which would 



Car, 577. Sands v. Trefuses. It is not 
necessary to prove it to be an ancient 
lain ; unless it be laid in the declaration 
to be so, for then it roust be proved, or 
the plaintiff will be nonsuited. Carth. 
85. HeblethMoait v. Palms* For if a man 
has a water-course running through his 
ground, and erects a mill upon it, he 
may bring his action for diverting the 
stream, and not say antiquum mo^ 
lendinum ; and on the evidence it 
will appear whether the defendant has 
ground through which the stream runs 
before the plaintiffs, and that he used to 
turn the stream as he saw cause ; for 
otherwise he cannot justify, though the 
mill be newly erected. Per Hale. 
I Vent. 237. Cox v. MaithexM. See also 
Faim. 290. Heblethxioaity. Palms. S.C. 
Carth.84*. 4 Rep. 84. LuttellyscBse. [b'] 
And where, in an action upon the 
case for disturbance of a way, the 
plaintiff declared that he was, and still 
iSf possessed of and in an ancient mes- 
suage with the appurtenances called 
C. by reason whereof he hady and ought 
to have^ a way through and over the 
defendant's land, and that the defend- 
ant stopped it up, and obstructed the 
plaintiff in the use of it ; and upon a 



special demurrer shewing for cause 
that it did not appear by the declar- 
ation, how the plaintiff was entitled to 
the way, either by prescription or 
grant, it was objected, that it was 
said in the declaration that the defend- 
ant was possessed^ and also it appeared 
by the declaration that the closes, upon 
which the way was claimed, were the 
defendant's landSf and therefore a title 
ought to be made to the %vay either by 
grant or prescription, though it would 
have been otherwise, if the action had 
been against a mere wrong doer ; but 
notwithstsnding these objections, the 
Court was of opinion^ that the declar- 
ation was proper, and gave judgment 
for the plaintiff. 1 Lutw, 119. Blockley 
V. Slater. S. P. 2 Vent. 185. 186. War- 
ren v. SainthUl. So, in the case of Ri' 
der V. Smith. 3 Term. Rep. 766., where 
in an action on the case ^9^ not repair* 
ing a private road leading through the 
defendant's ground^ the declaration 
stated, that the plaintiff was possessed 
of a messuage, and by reason of his 
possession thereof, of right ought to 
have a way from his said messuage 
through and over a certain close of the 
defendant called the lane^ and that the 



[A] See also 6 East, 207. Bealey v. 
Shaw. And accordingly in 1 Price, 27. 
Compton V. RichardSf it was held that 
the occupier of one of two houses 
built nearly at the same time, and pur- 
chased of the same proprietor, may 
maintain a special action on the case 
against the tenant of the other, for ob- 
structing his window-lights by adding 
to his own building, however short the 
previous period of enjoyment by the 



plaintiff. Neither is it necessary that 
the precise mode of enjoyment should 
have been always the same ; for where 
in an action for a nuisance to a water- 
course by which the plaintiff's mill was 
worked, the plaintiff declared on his 
possession, not stating the mill to be an 
ancient one, it was held to be no de- 
fence that the plaintiff had within 20 
years somewhat altered the wheels. 
1 B. & A. 258. Saunders v. Newman. 
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CoRYTON V. have accrued to the said Sir John and Richard for the grinding 
LiTHEBYK. of the wheat and barley of the said John lAthdye used and 
spent in his house, he the said Jchn Lithelye^ on the 20th day 
qX December in the 20th year of the reign of our lord Charles 



defendant, ^y rfa^on of hu possession of 
ike said dose, ought to have maintained 
and repaired, and still of right ought to 
maintain and repair, at his own proper 
costs and charges, the said way* but 
the defendant suffered it to be ruinous 
and out of repair ; and upon a g jneral 
demurrer to this declaration, it was ob- 
jected that the defendant could only 
be bound to repair the way btf some 
particular obligation ; for it was settled, 
that the grantor of 9l private way over 
his close was not bound of common 
right to repair it, but the grantee^ who 
has the use of the way, ought by tlie 
common law to repair it, for which 
1 Saund. 822 a. note (3), Doug. 74<5. 
748, Taylor v. Whitehead were cited ; 
therefore the declaration ought to have 
stated the particular obligation under 
which the defendant was bound to re- 
pair the way; and thsit possession of the 
land, over which the way went, did not 
constitute such an obligation ; and the 
same distinction between the owner of 
the soilf and a xorong doer^ was taken, 
as had been made in tlie case of Block- 
letfy.Slatery before cited from Luttoich, 
namely, that declaring generally on 
possession was not sufficient against the 
otoner of the soil, though it was against 
a vsrong-doer. But it was answered 
and resolved by the court, that the dis- 
tinction now no longer prevailed, and 
that this general mode of declaring 
had been allowed in both cases alike, 
for more than a century past. And 
Bugler justice said, it was curious to 
observe the progress of the different 
decisions upon this subject; the pre- 
sent form of declaring grew hj de- 



grees ; the first case upon the subject 
was HoUach y. Warner. Cro. Jac. 665., 
which was an action upon the case for 
not repairing fences, and the declar- 
ation stated, that the plaintiff was pos- 
sessed of a close called H., and the de- 
fendant was possessed of a close called 
G., and that all the possessors of the 
fendant*s close Iiad used to make the 
hedges and fences between his (the de- 
fendant's) close and the river A., which 
ran between the plaintiff^s and the de- 
fendant's closes, and that the defendant 
did not repair the hedges, &c. whereby 
the plaintiff's cattle escaped out of his 
close to the defendant's, and from thence 
to tlie close of one W. who sued and 
recovered in trespass : and on a motion 
in arrest of judgment after a verdict for 
the plaintiff, the judges differed in opi- 
nion, two judges holding one way, and 
one another, and the matter was ad- 
journed. The next case in point of 
time was 1 Vent. 264. Anon., where in 
an action upon the case the plaintiff de- 
clared that the defendant, who was the 
tenant and occupier of such a parcel of 
land adjoining to the plaintiff's, had 
time out of mind repaired such a fence ; 
after verdict for the plaintiff, HoU 
moved in arrest of judgment tliat the 
prescription was laid in occupiers, and 
their estate not shewn, and that had been 
adjudged nought ; but by the court, it 
is true, there have been opinions both 
ways ; but it is good thus laid, for the 
plaintiff is a stranger, and presumed 
ignorant of the estate ; but otherwise it 
is if the defendant had prescribed. Then 
came Winfordv. Wollaston, 3 Lev. 266. 
which was an action on the case for the 
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the 2d., now king, &c. and before the day of exhibiting the Cortton v. 
bill of the said Sir John Coryton and Bichard Haroey, did not Lithbbye. 
grind at the mills of the said Sir John Coryton and Richard ^ 

Harvey^ or either of them, 100 bushels of wheat and 100 



disturbance of a way, in which the 
plaintiff declared that for four years 
last past he was seised in fee of a parcel 
of land adjoining to a meadow of the 
defendant called B., and being so thereof 
seised for the whole time aforesaid ought 
to have, enjoy, and use, a certain way 
through a certain gate of the defendant 
in B. to the plaintiff's close ; and after 
judgment by default, and a writ of in- 
quiry of damages, it was moved in 
arrest of judgment, that the plaintiff had 
not shewn any title by prescription or 
otherwise, and therefore not good. But 
PoUexfen C. J. and all the court contra; 
it is not substance, but form only, and 
good after judgment by default, or on 
a general demurrer ; and some of them 
held it good in all cases/ although 
shewn for cause of demurrer : and after- 
wards in another term between Warren 
and St. Hillf such a declaration was ad- 
judged good upon demurrer. After 
that was the case of Tenant v. Goldvoin^ 
1 Salk. SGO., where in action on the 
case the plaintiff declared, that he was 
possessed of a messuage, and in a cellar, 
part thereof^ was wont to lay coals, 
beer, &c. ; that the cellar adjoined the 
defendant's messuage, and by a wall, 
which the defendant ought to repair y was 
separated and defended from the de- 
fendant's privy, and that for want of 
repairing this wall, &c. ; the declaration 
in this general way was holden to be suffi- 



cient The last case was Reg. v. Buck* 
nally 2 Ld. Raym. 804, in which Lord 
HoU said, that, where a man is obliged to 
make fences against another, it is enough 
to say that omnes occupatores ought to 
repair, because it lays a charge upon the 
right of another, which it may be he 
cannot particularly know. See Com. 
Rep. 44. Dom v. Gashford. However, 
though it be not necessary now in these 
possessory actions to lay a title in the 
declaration by grant or prescription, as 
used to be done formerly, yet the title 
or consideration must be proved at the 
trial, to entitle the plaintiff to recover ; 
and perhaps the true reason why it is 
held not to be necessary to lay any con- 
sideration or title in the declaration is, 
that it is a matter of evidence only. Thus, 
in an action for not grinding at the 
plaintiff's mill, the plaintiff is bound to 
prove the custom to grind there, the 
defendant being subject to it, and the 
breach ; and the defendant does enough 
if he disprove any of them. Doug. 223. 
Cort v. Berbeck. 

It is to be observed that actions on 
the case for not grinding at the plain- 
tiff's mill have been substituted in mo- 
dem times in the place of the writ de 
sectdadmolendinumy which formerly was 
the only method of trying questions of 
this sort. F. N. B. 285. 7th edit. Co. 
JSn^.641.[c] 



[c] In 6 East, 438. Tfmheshury v. 
Ditlon. 2 Smith, 508. S. C, it was 
held that where the owners of a market 
had toll of all corn brought into the mar- 
ket to be sold, and there sold, no action 
on the case for a fraud on the market 



would lie against the buyer of corn by 
sample in the market who refused to pay 
toll upon the com so bought, and af- 
terwards delivered in the town where 
the market was held ; nor could the 
bulk be said to be brought into the 
Aa 4 



114 c 



Coryton versus Lithebye* 



CoRTTON V. bushels of barley of the com within the time aforesaid used 
LiTHEBYB. ^„j gpg„^ jjj ijjg house of the said John Ldtkdye within the 
manor aforesaid, but the said J<An Uihehfe for the whole 
time aforesaid did grind the said oorn at some other mills; 
whereby the said Sir John Coryton and Bichard Harvey haye 
entirely lost the toll of the said com to the damage of the said 
Sir John and Bichard of 40/., and therefore they bring suit^ 
Ayennentofthe &c. With this that the said Sir John Coryton and Bichard 
fease toR. H.* Havocy wiU Verify, that the said Sampson Harvey is still sur- 
viving and in full life, to wit, at Lanceston aforesaid in die 
county aforesaid. 

And now at this day, to wit, on fVednesday next after 15 
days of Easter in this same term, until which day the said John 
Lithebye had leave to imparl to the said bill, and then to an- 



Demurrer. 



market as represented by the sample, 
so as to give the plaintiffs a right to the 
toll. But an action on the case will lie 
against the «e%r. 2Taunt.l20.7Vt(;^e«- 
bury y*BrichneU ; see also 4 T. R. 107- 
Moseley v. Pierson. A prescription to 
take toll on goods sold by sample in a 
market, and afterwards delivered in the 
town in which the market is held, is 
bad in law : for sales by sample are of 
modem introduction. 4 Taunt. 520. 
HiU\»SmUh. The case had been before 
argued in K. B. 10 East, 476., but the 
judgment there was given upon motion 
for a new trial, merely on the question 
of the admissibility of certain evidence, 
the court declining to enter into the 
point of law which was on the record. 
So in 4 B. & A. 559* Wells v. Miles, 
it was held that a presciption for toll of 
corn brought into the town to .be sold 
on a market day, whereof any part is 
pitched for sale in the market, is bad, 
inasmuch as there cannot be toll of 
any goods not brought into the market. 
Toll is not incident to a market ; there- 
fore the grantee of a market has no 
right to toll, unless it be expressly 
given him. 2 B. Moore, 102. London 
V. Hierons. In that case toll was claim- 



ed in Covent Garden market by the 
lessee of the Duke of Bedford^ under 
a grant from Car. 2. which did not give 
any specific toll, and although by 
53 G.S. c. 71. s. 5., for the regulation 
of the market, it was enacted that the 
owner of the market might take of 
any person who should place, &c. fruits, 
&c. such tolls '^ as were usually taken 
within the market, or which were pay- 
able for .or in respect of the same:" yet 
the court of CB. held that no toll 
could be takien unless a new grant from 
the crown could be presumed, and sent 
the case back to a jury to try that ques- 
tion. However, in 3 B. & A. 366., 
The Duke of Bedford v. Emmet, the 
court of K. B. held, that as the 
words of the stat. 53 Geo. 3. c. 71., 
recognized that tolls ^ould be taken, 
the only question was, what tolls were 
usually taken at the time of the pass- 
ing that act; and that different tolls 
might be taken for the same articles in 
different parts of the niarket. The 
grantee of a market may remove it to 
any place within the precinct of his 
grant. 3 East, 538. Cunven v. Salkeld. 
1 B. & A. 67. The King v. Cotterill. 
3 Mod. 108. Dixon v. Robinson. 
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swer, 8m5. before our lord the king at Westminster come as well Coryton «• 
the said Sir John CotyUm and Bichard Haroey by their attor- L"hbbye>^ 
ney, as the said Jb&n lithebye by Henty Lang ford his attorney, 
and the said John Lithebye defends the wrong and uijury when 
&c. and prays judgment of the declaration aforesaid, because 
he says that the declaration aforesaid, and the matter in the 
same contained, are not sufficient in law to have the action 
of the said Sir John Coryton^ and Bichard Harvey maintained 
against the said John Lithebyej to which he the said John Lithe- 
bye has no necessity, nor is he bound by the law of the land 
in any manner to answer. And this he is ready to verify ; WiUes's Rep. 
wherefore for want of a sufficient declaration, in this behalf, the ^^ xuroer. ^^ 
said John Lithebye prays judgment of the declaration iiforesaidj 
and that the declaration may be quashed^ &c. 

And the said Sir John Coryton and Richard Harvey say that. Joinder in de- 
by any thing before alleged, the said declaration of the said '"""*^* 
Sir J^n Coryton and Richard Harvey ought not to be quashed, 
because they say that the declaration aforesaid, and the mat- 
ter in the same contained, are good and sufficient in law to 
maintain the said action of the said sir Jo/tn Coryton and 
Richard against the said John Lithebye, which said declaration, [115] 
and the matter in the same contained, they the said Sir John 
Coryton and Richard HatDey are ready to verify and prove as 
the court, &c. ; and because the said John Lithebye does not 
answer to the^aid declaration, nor has hitlierto in any man- 
ner denied the same, they the said Sir John and Richard Har- 
vey ipwf judgment and their damages on occasion of the pre- ! 
mises to be adjudged to them, &c. And because the court Curia advuare 
of our said lord the king here is not yet advised what judgment ^ 
to give of and upon the premises, a day therefore is given to 
the parties aforesaid before our said lord the king at fTest- 
minster, until day next after to hear 
their judgment of and upon the premises, because the court 
of our said lord the king now here is not yet advised thereof, 
&c. 
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ACTION upon the case by Coryton and Harvey against s.c. sLev. 27. 
Lithebye; the plaintiflfe declare that one WiUiam Findge, JfTwo^'pl^ns 
on the 20th of July in the 9th year of the reign of the lord have an entire 
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CoRYTON o. Charles the First, was seized o( and in, two water com-mills 
LiTHBBYB*^ under one roof called Caslor mills, within the manor of 
Jomt datHoge, CaUUond in the county of Cornwall^ in his demesne as of fee ; 
^^l^^ and the said plaintiff Coryton^ on the 20th o( April in the 
though thdr m- year of our lord 1651, and continually afterwards hitherto 
**r**'«*I?.**^?I hath been and yet is, seised of two other water corn-mills 

raL 2 Via. 55, '^ 

pi. 46. under one too^ called Frogwell mills, within the siud manor, 

in his demesne as of fee ; and that as well the said plaintiff 
Coryton^ as the said Ftndge^ and all those whose estates they 
respectively had in the said mills, have from the whole time 
whereof the memory of man is not to the contrary, separately 
and respectively from time to time sufficiently repaired, and 
amended the said mills at their own proper costs and charges, 
and kept them in repair for the grinding of the barley and 
wheat of all the tenants inhabiting within the manor aforesaid, 
used and spent in their several houses within the said manor ; 
and also for the whole time aforesaid have kept and main- 
tained millers to grind such barley and wheat ; and in con- 
sideration thereof th^ the said Sir John Coryton and WiUiam 
Findge^ and all those whose estate they respectively had of 
and in the several mills aforesaid, for the whole time whereof 
. the memory of man is not to die contrary, have ground, and 
been accustomed to grind at the said mills or one of them, all 
the wheat and barley of all the tenants of the said manor of 
CaUUand inhabiting within the said manor, by them used and 
spent in their several houses within the said manor, and have 
[ 116 ] had and taken, for the grinding of every bushel of such wheat 
and barley so ground, one gallon frcmi and out of every bushel 
of the siud wheat and barley, and so in proportion for a greater 
or less quanti^, for toll for the grinding thereof; and that 
the said Findge being so seised of the said mills called Castor 
mills, on the 20th day of July in the said 9th year of the 
reign of the lord Charles the First, demised them to the said 
plaintiff Harvey for a term of years, (and shews the certainty 
of it), by virtue whereof he entered, and was and still is pos- 
sessed ; and that the said defendant on the said 20th day of 
Aprilf 1651, and always afterwards, was, and yet is, a tenant 
of the said manor, and possessed of a dwelling-house within 
the said manor, in which the defendant for all the said time 
has dwelt; yet the defendant, well knowing the premises, but 
contriving and fraudulently intending to deprive the said 
plaintiffs of the profits, which would have accrued to the said 
plaintifis for grinding the wheat and barley of the said de- 
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fendant used and spent in his house, the said defendant did Cortton t;« 
not grind at the mills of the said plaintifFs, or either of thera, Lithebye. 
100 bushels of wheat, and 100 bushels of barley, of the corn 
spent in the house of the said defendant between the 20th day 
of December i in the 20th year of the reign of the now king, and 
the day of exhibitmg the said bill, but for the whole time 
aforesaid did grind the said com at some other mills, whereby 
the said plainti£fs entirely lost the toll of the said com to their 
damage, 8cc., upon which declaration it was demurred in law. 

And the principal cause of demurrer was, because both the 
plaintifis had joined in one action, where it appears that their 
interests are sevet*al ; and Kelynge chief-justice in his lifetime, 
on the first opening of the case, seemed to be of that opinion. 
And now in this term it was moved again : and Hale chief- 
justice, and all the court was of opinion, that they might well 
join in the action, for though their interests are several, yet 
the not grinding at any of their mills is an entire joint damage 
to both the plaintiffs, for which they shall have their joint 
action ; for otherwise the damages will be twice recovered if 
they bring several actions. (2) 



(2) This case is cited and approved 
of upon this point in 2 Wiis. 423. 
Wetter v. Baker; and on the authority 
of it the court of common pleas held, 
that several persons, called dippers at 
Tunbridge toeUsf might join in an action 
against a person, who exercised the 
business of a dipper, not being duly 
appointed, and disturbed the plaintiffs 
therein. That case was, that of these 
dippers there were only 12 in number, 
all women, who were chosen by the 
freeholders of the manor within which 
the wells lay, and approved of by the 
lord of the manor ; and that the busi- 
ness of a dipper was to attend the wells, 
and deliver the water to the company 
who resorted there, and the employ- 
ment was attended with profits which 
arose merely from the voluntary con- 
tributions of the company ; and the de- 
fendant having acted as a dipper with- 
out a proper appointment, the dippers 
joined in an action against her for the 
disturbance, which was thought by the 
5 



court to be well brought,, because 
although the dippers were teverclly 
entitled to receive for their own several 
use such voluntary gratuities as the 
company were pleased to give them 
respectively, yet with regard to a 
stranger's disturbing them in their em» 
ploymenti they were vM jointly concern- 
ed in point of interest ; and that it was 
a hurt done to them all. See 1 Saund. 
153. Eccleston v. Oipsham. Ibid. 291 b. 
note (4). CabeU v. Vaughan. 

With respect to those who may join, 
or be joined in the same action, it is to 
be observed, that, regularly where two 
or more are jointly entitled, or have a 
joint interest, they may join in the same 
action ; as where two joint owners of a 
sum of money, travelling together on 
the highway, were robbed of the 
money, and thereupon they brought 
a joint action against the hundred; 
and on an objection being taken to the 
action because it was brought jointly 
by them, whereas each of them ought 
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And the court also held the prescription good in the man- 
ner it was laid) and that pleading it by the word, <^ respect- 
tvdt/^" was good enough to avoid prolixity; Tor otherwise 
the prescription to repair the mills will be laid twice over. 



to have had a separate action, the court 
held that they might join well enough 
in this case, because they were jointly 
entitled to the damages to be recovered 
against the hundred, though it would 
have been otherwise, if the sum had 
been the several property of the parties 
robbed. Dy. S70. a. pi. 59. So in 
2 Leon. 12. pi. 19. it appears, that three 
men were robbed on the highway, and 
they three joined in an action against 
the inhabitants of the hundred, and no 
objection was taken to the action upon 
that account. But this, it seems, must 
be understood of three persons who 
were robbed of property which they 
were jointly entitled to. So where A. 
and B. brought an action of assumpsit ; 
and declared that their several cattle 
had been distrained, and that the de- 
fendant, in consideration of 10/. paid 
him by the pluntifli, promised to pro- 
cure the cattle to be re«delivered unto 
. them by such a time, and that he had 
not done so ; afler verdict for the plain- 
tiffs, it was objected in arrest of judg- 
ment, that the plaintiffs ought to have 
brought several actions, in regard the 
promise was not an entire, but a seve- 
ral, promise made to each of the plain- 
tiffs ; but it was adjudged by RoUe chief 
justice and two other judges, against 
one, that the action was well brought 
jointly by A. and B., for though the 
cattle whicli belonged to A. ought to 
be restored to him, and the other cattle 
to be restored to B., and so the thing 
to be performed was several and not 
joint, yet inasmuch as the contract and 
consideration were joint, and it is not 
known how much one gave and how 
much the other, the action was well 
brought jointly. 1 Roll. Abr. 31. pi. 9. 



S.C. Sty- 156, 157- 203. Vaux v. 
Steward^ and Vaux v. Draper. So 
where two persons brought an action 
for a false return to a tnandamusy and 
declared of a custom in the parish of 
C. for the parishioners in Easter week 
to elect two persons to be church- 
wardens for the year ensuing, and that 
the plainti& had been elected accord- 
ing to the custom, but the defendant, 
surrogate of the bishop, refused to admit 
them, whereupon they brought a man- 
damus, to which he falsely and mali- 
ciously returned a custom for the vicar 
to choose one church -warden, where- 
fore he could not admit both the parties, 
but was ready to admit one of them, by 
means whereof they could not under- 
take their said offices ; and after a ver- 
dict for the plaintiffs, it was moved in 
arrest of judgment, that the plsuntifis 
ought not to join in the action, for the 
wrong or damage to one is not a wrong 
or damage to the other, and the office 
of one is not the office of the other; 
and they concluded that by reason 
thereof they could not undertake their 
said offices; but after several argu- 
ments, judgment was given for the 
plaintiff by the whole court; for the 
mandamusy and the whole prosecution 
and charge thereof were joint ; and it 
is not an office of profit, nor was the 
action brought for that, but for the 
unjust return, by which they were put 
to the charge of the mandamus. 3 Lev. 
362. IVard v. Brampston. So where 
the registrar of a bishop refused to re- 
gister a licence of a chapel for a con- 
venticle, according to the statute 1 W. 
& M. c. 18. 8. 19., and upon a manda- 
mus to him to register it sued out by 
four or five of the Inhabitants, he made 
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But then Haie took ah exception, that the prescription was Coryton v. 
not well alleged, that the defendant ought to grind all the Lithebye. 
wheat, &c. " at the said miUSj or one of them^ which may be, 
though one mill only be an ancient mill, and the other not ; 
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a false return; upon which the inha- 
bitants, who sued out the mandamus^ 
brought an action against him for the 
false return; upon demurrer it was 
holden by the court, that they might 
all well join in the action against him 
for the false return. 3 Lev. 363. So 
two or more tenants in common, or 
jointenants, must join in a quare impedit 
of an advowson, for it is an entire thing, 
and one of them cannot have a quare 
impedit of a moiety, or of a third or 
fourth part of an advowson of a church, 
but they must join ; and therefore they 
ought to agree in a presentation, though 
it is otherwise of coparceners, for if 
they do not agree, the eldest shall have 
the presentation. Bro. Joinder in Ac* 
tion, 103. But where A. and B. were 
the grantees of the next avoidance of a 
church, and before any avoidance A. 
released his interest to B. and then the 
church became void, it was holden that 
B. alone should present to the church, 
and if he be disturbed, might bring a 
quare impedit in his own name only. 
Cro. Eliz. 600. Bennet v. Bishop of 
Nonoich. So in an action on the case 
for arresting and stopping a ship by 
process out of tlie admiralty court pro» 
secuted by the defendant, it was ad- 
judged that all the proprietors of the 
goods ought to join : but where only 
one brought the action and had judg* 
ment, the joint proprietorship not being 
pleaded in abatement, the judgment 
was affirmed in error ; for though it ap- 
peared by the declaration that there 
were four other jointenants of these 
goods with the plaintiff, yet it did not 
appear but they were dead, and then 
the plaintiff alone was entitled to the 



action ; and wherever jointenancy is 
pleaded in abatement, the life of the 
other jointenant, not named, is averred 
in the plea, otherwise it is ill, accord- 
ing to 1 Saund. 291. Cabell v. Vauglian. 
1 Salk. 31 . ChUd v. Sands. S. C. 3 Lev. 
351. 4 Mod. 176- 181. Skin. 334. 361. 
6 Term Rep. 766. Addison v. Overend. 
But if a man says to two persons, 
^* you have murdered J. S.'^ or imputes 
to them any other crime, they cannot 
join in one action against him for speak- 
ing these words, but each of them must 
bring a separate action, for the wrong 
done to one is no wrong done to the 
other. Cro. Car. 513. Smith v. Cooker. 
So two persons cannot join in an action 
of false imprisonment, or assault and 
battery ; for the imprisonment and bat- 
tery done to one cannot be the same as 
that done to another. Owen, 106. Bro. 
Joinder in Action, 68. Fitz. Joinder in 
Action, 17. But two or more partners 
may join in an action of slander for 
words spoken of them in the way of 
their trade, whereby they have sustain- 
ed special damage. As where two per- * 
sons, woolstaplers and copartners, who 
had bought a quantity of wool to be 
weighed by themselves, and paid for 
according to weight, brought an action 
against another for saying of them in 
the way of their trade, that when the 
wool was weighed by the plaintiflb 
there was a pound weight concealed 
under the brass weight, stating special 
damage by reason of speaking the 
words ; it was held, on a general de- 
murrer, that they might well join in the 
action, because the damages were joint 
and entire to plaintifls as copartners who 
were jointly interested, and a multlpli- 
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for in that case it is true that they ought to grind '* at the said 
mills, or one of them ;'' and therefore he said that it ought to 
have been laid, that they ought to grind at the said mills, or 
one of them, that is to say, all the multure which is not ground 



city of actions would be created, if the 
contrary doctrine were to be maintained. 
3 Bos. 8c Pull. 150. Cooke v. BatcMor. 
See the form of such an action in 
Brownl. Rediv. 81. Though there was 
special damage laid in the declaration 
in this case, yet if words are actionable 
only because they were spoken of per- 
sons in the way of their trade, I con- 
ceive that two or more partners may 
join in an action for the words, though 
they had sustained no ipecial damage 
thereby. It should seem that two join- 
tenants, or coparceners may join in an 
action of slander of their title to the 
estate; for as it must be shewn in the 
declaration and proved, that the plain- 
tifb received some particular damage 
by reason of the slander, the damage 
even, as well as their interest in the 
estate, is joint. But where a father 
and son covenanted with a purchaser 
to sell lands, 8cc. and, " itenh it was 
** agreed betweeii the parties,*' that the 
purchaser should pay so much of the 
purchase money to the son, and an ac- 
tion for such money was brought in the 
name of both ; upon a demurrer to the 
declaration it was held ill, because the 
duty was vested in the son, and he alone 
ought to have brought the action ; and 
judgment was given for the defendant. 
3 Mod. 263. Tippet v. Hawkey. But a 
surviving partner and the executor of a 
deceased one cannot join, for though the 
duty does not survive, the remedy does. 



Salk. 444. Martin v. Crump. S. C. Ld. 
Raym. 840. [<] 

So with respect to actions brought 
against two; if two men falsely and 
maliciously procure another to be in- 
dicted for a common barrator, he 
may have an action upon the case 
in the nature of a cpnspiracy against 
both; though in strictness the procure- 
ment of one is not the procurement 
of the other ; so in the case of main- 
tenance and trespass, and yet the main- 
tenance or trespass of the one is not the 
maintenance or trespass of the other. 
Latch. 262. Pencavin v. Treeing. So 
a joint action of debt may be brought 
against several persons to recover one 
penalty upon the game laws ; as for in- 
stance to recover the penalty of 5/. un- 
der the statute 5 Ann. c.l4« s.^. for 
keeping a lurcher to kill and destroy the 
game. 2 East, 573. n. (a), Handyman 
V. Whitaker, So a joint action of debt 
may be brought against several defend- 
ants upon the statute 2 & 3 £dw. 6. 
c. 13. for not setting out their tithes. 
Cartb. 361. Bastard v. Hancock. And 
in both these actions the jury may find a 
verdict against some of the defendants, 
and acquit the rest. For these actions 
are not to be considered as founded on 
a contracty but on a tort, which is joint 
and several, and in which some may be 
found guilty, and the others acquitted. 
Bro. Responder,63. and, not guilty , may 
be pleaded thereto. For if they were 



[</] So much so, that a debt due to 
a defendant as surviving partner may 
be set off by him against a debt due 
from him in his own right ; 5 T. R. 493. 
Slipper V. Stidstone; and a debt due to 



a defendant from the plaintiff as sur- 
viving partner, may be set off against a 
debt due from the defendant to the 
plaintiff in his own right. 6 T. R. 582. 
French f. Andrade. 
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at the plaintiff OnytorCs mills, at the mflls of the plantiff eoRYxow w. 
Haroey^ and all the multure which is not ground at the plain- ^"hbbyb. 
aSHaiioey's mills, at the mills of the pluntiff Ccrytan. And 
Tvoysden justice took another exception, that the prescription 



founded on a contrad the defendaata 
would be answerable jointly or not at 
all ; and the jury could not find a ver- 
dict against one of the defendants and 
acquit the others, because the verdict 
of acquittal of some would negative the 
joint contract. 

But a man cannot bring a joint action 
against two and declare against one of 
them for an assault and battery^ and 
against the other Jbr taking away his 
goods, because the trespasses are of 
several natures, and against several per* 
sons, and they cannot plead to this de- 
claration. Sty. 153, 154. CuisworA*B 
case, le] So one action will not lie against 
several persons for speaking the same 
words ; as where a man brought an ac- 
tion against two for saying, '< thou hast 
<< stolen plate from Cambridge of J. S. 
** and we do arrest thee of that felony;" 
and there being a verdict for the plain- 
tiff, it was moved in arrest of judgment, 
that the action does not lie against two 
jointly, because the words of one are 
not the words of the other, but there 
ought to have been several actions, in 
like manner as two persons cannot bring 
a joint action for words, and so it was 
resolved by the court, for these several 
causes can no more produce a joint ac- 
tion, than their words and tongues may 
be said to be one. Palm. SIS. Chant'- 
berlaine v. fVUlmore. S. C. Cro. Jac. 
647* 1 Buls. 15. Stroud v. Roper. But 
where in an action against husband and 



wife for that ihey spoke of the plain- 
tiff certain scandalous words, the jury 
found the husband guilty, and the wife 
not guilty, the plaintiff shall have judg- 
ment ; for though the action ought not 
to have been brought against both, and 
therefore if the defendant had de- 
murred to the declaration if would 
have been bad, yet the verdict hath 
cured this error. 1 RoD. Abr. 781. (O) 
pi. 1 . Sty. S49. Burcher v. Orchard. 
S.C. 

This naturally leads me to consider 
what causes may be joined in the same 
declaration. It is said, that the true 
test to try whether two counts can be 
joined in the same declaration is to con- 
sider whether there be the same judg- 
ment in both, and not whether they 
both require the same plea, andwhere- 
ever there is the same judgment in both, 
they may well be joined. 2 WiIs.S21. 
Dickon v. CUfton. But in a subsequent 
case it was thought, that this rule of 
test, as laid down in Dickon v. Clifton, 
is rather too large, and not universally 
true, though it may be one good rule 
or test, among others, to try this point 
by. S Wils. S54. Mast v. Goodson. It 
has been adjudged, that debt on an 
obligation, and on a iMduatus, may be 
joined in the same action, though the 
former is a contract under seal, and the 
other only a simple contract, and the 
plea to the one is non est factum, and to 
the other nU debet, but the judgment is 



[e] Neither can the plaintiff in an 
action of trover recover against several 
defendants for several conversions of 
the same goods ; in order to fix all the 
defendants, he must prove a joint con- 
version by all, and if the evidence shows 



separate conversions he must take his 
verdict against those defendants only 
who were parties to some one conver- 
sion, and all the other defendants must 
be found not guilty. 1 M. & 8. 588. 
NicoU V. Glennic* Ante, 47 1. note [<]. 
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was laid too generally : for it is» tbat the plaintifis ought to 
grind all the multure and corn which is spent in the defend- 
ant's house, and therefore the defendant cannot spend any 
com in his house unless it be first ground ; and so he cannot 



the same in both, i Vent. 366. Deni- 
son V. Ralpkson. Cro. Car. 316. Parker 
v. Taylor. So debt and detinue may be 
joined in the same action, for they are 
of the same nature ; though in 5 Mod. 
89. Dalston v. Janson, it said by the 
court, that it seems strange that debt 
and detinue should be joined, because 
these actions have different judgments. 
But debt and trespass, or debt and ac- 
count cannot be joined, for they are of 
different natures* Bro. Joinder in Action. 
.97- So debt for rent upon a lease, either 
by parol or indenture, and for goods sold 
and delivered, maybe joined in the same 
action. Bro. Joinder in Action, 90. Gilb. 
H. C. P. 5. 4 Bac. Abr. 11. So seve- 
ral trespasses committed on several days 
and in several places, though separate 
wrongs, and several causes of action, 
maybe joined in the same action. 8 Rep. 
170 b. Buckmere*8 case. So an action 
agamst a common carrier upon the cus- 
tom of the realm,, or for a misfeasance, 
and trover may be joined. 4 Bac. Abr. 
11. 2Wils.319.Dic)to»v.C/f^o7i. iVent. 
223. (hoen v. Lmyn, 365. Denison v. 
Ralphson. 1 Term. Rep. ^77. Brown 
V. Dixon. So an action on the case for 
immoderately riding a horse and trover 
may be joined. 1 Lutw. 98 — 101. 
Ompery. Touicrs. Cro. Car. 20. Whyte 
V. Rysden. So an action on the case for 
disturbing the plaintiff in his right of 
common, and of cutting and taking 
rushes upon the common for litter for 
his cattle, and trover may be joined. 
3 Wils. 456. Beau v. Bloom. But de- 
tinue and trover cannot be joined. 
Willes's Rep. 1 1 8. KetOe v. Bromsall. 
So debt upon a bond and upon a judg- 
ment may be joined in the same action. 
1 Lutw. 43. WentworA v. Squib. So 



in 1 Wils. 248. Duke of Bedford s.Al- 
cockf it was holden that debt for an 
amercement in a court leet, and a 
muiuatus may be joined, and it was 
said in that case, that the true way to 
judge of this matter is this, that where- 
ever the same process andjudgment are 
in two counts, they may be joined, 
otherwise they cannot; and for this rea- 
son it is, that debt on a judgment and a 
nnUuatuSf or debt on a bond and a mu- 
iuatus may be joined, although different 
pleas be required; see the form of a 
declaration in debt upon an amercement 
and a mutuaius. 2 Brown £nt. 83, 84. 
2 Salk. 772. Brodc v. HusOer. So an 
action on the case against the defendant 
for wrongfully and injuriously obstruct- 
ing and hfnderlng the plaintiff from 
landing his goods upon a yard of the 
defendant, contrary to a written agree- 
ment between them, and trover may be 
joined. 3 Wils. 348 -354. Mast v. 
Goodson. So an action on the case for 
not returning to the plaintiff a spaniel 
delivered by him to the defendant to be 
viewed and returned in a reasonable 
time, but keeping and detaining the 
spaniel from the plaintiff, may be joined 
with a count in trover. 1 Term. Rep. 
274. Brown Y. Dixon: snd it is there 
said, *' that perhaps the rule of judging 
<* whether two counts can be joined, by 
'< considering whether the same judg- 
<< ment can be given on both, i% not 
<' true in its extent; but by adding 
<< another requisite it is universally true. 
<* For wherever the same plea may be 
" pleaded, and the same judgment given 
" on two counts, they may be joined in 
" the same declaration." It appears 
however by the before cited cases, where 
it is held that debt on bond and on a 
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feed any poultry, or give any to his cattle, or make furmity Corttoh v. 
with it, (as he said) unless it be ground, and therefore he said Lithmtb^ 
k was unreasonable. (3) And for these two exceptions, judg- 
ment, at the prayer of Sanndert of counsel fi>r the plaintiffi, 



nuauaUtt, and debt on bond and on a 
judgment, may be joined, which un- 
questionably is good law, that by the 
last-mentioned rule it is not meant that 
no counts can be joined unleu as well 
the same plead may be pleaded, as the 
same judgment given on them ; but that 
the meaning of the rule is, that it is 
universally true as far as it extends : 
and so it certainly is, and may be adopt- 
ed with great advantage wherever it 
app]ies.[c] 

But actions founded upon a tort and 
upon a contract cannot be joined in the 
.same declaration ; as assumpsit and ac- 
tion upon the case for a tort, 1 Term. 
Rqi. 276. Brown v. Dixon. 1 Vent. 
366. Denison "w.Ralpkson. Soauumpsii 
and /rovtfr cannot be joined, and though 
there is a verdict for the defendant on 
the count for the trover, yet it is said, 
that does not cure the deckuiUion, but 
it is bad ab initio* 2 Lev. 101. Holms 
V. Ta^or. S Lev. 2^. Bage v. Bromud. 
1 Salk. 10. Dalston v. Jansan. 3 Wils. 
354. Matty. Goodson.ld} Soassumpsiif 
and an action upon the case founded 
uponjraud, or deceit^ cannot be joined. 
Carth. 189. WiUett v. 2>dfy. ^o a count 
. by th&plaintiff as executor on a contract 
made with his testator, and a count in 



his own ^ right canAot be joined; as 
where H. brought an action as adminis- 
trator to A., and declared on an indebi" 
tatus assumpsit to A., and an imimul 
computasset between plaintiff and de- 
fendant for money due to the plaintiff 
himself. Hob. 88. Herrenden r. Palmer. 

1 Salk. 10. Rogers v. Cooke. 3 Term 
Rep. 659, 660. Petrie v. Hannay. 

2 Saund. 210 a. note. It has been said, 
that a count for money had and received 
by the defendant to the use of the exe- 
cutor as such, may be joined to a count 
for mopey had and received to the use 
of the testator. 3 Term Rep. 659, 660. 
But this seems questionable ; for mo- 
ney received to the use of an executor 
after the death of the testator, gives a 
different cause of action to the executor 
from that which accrued to the testator 
by the receipt of the money in his life 
time. In the latter case, the executor 
must necessarily sue as such, and is 
not liable to costs if he fails in the ac- 
tion ; but in the former case he need 
not sue as executor, but may bring the 
action in his own name ; and if he does 
sue as executor, he is liable to costs as 
any other person is. 1 Ld. Raym. 437. 
Nicolas v. KiUigrtu). 2 Ld. Raym. 
1215. fVallis V. Lewis. 2 Term. Rep. 



[c] But even with these Umitations 
the rule is not unexceptionable ; for it 
U clear that case and trespass cannot in 
general be joined, although the same 
plea of not guilty of the premises will 
serve for both, and there is the same 
judgment in each for damages and costs : 
and though in general the judgment in 
trespass is quod capiatur^ and in actions 
in case quod sit in misericordi^j yet 

Vol, IL Part L 



sometimes there is an entry of a capiatur 
in case as well as in trespass. Tidd's 
Pract. 1 1 . See post, 117^. 

[d] But this doctrine as to the mis- 
joinder not being cured by verdict is 
wholly overruled in 2 M. & S. 533. 
Kightljf V. Birchj where Lord Ellen- 
borough C. J. observed that the case of 
Bage V. Bromuel had had its day, and 
tliat it was time it should cease. 
Bb 
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CoRYTON 9. was giveii for die defendant,, because he intended to bring sk 
^LiTHBBYB.^ new action and amend those fiiults. 

It is not nece«- ^^^ : — w* exception was taken that it was not aftf red that 
8«ry to sute that the mills Were ancient mills, but tlie court thought it was good 

the mills were i .^i_ ^ l 

mncient mills, cnough Without such an averment. • 



477* Smith V. Barroxv. It seems to be 
as much a new contract as if tLpromissortf 
note, or a bond, had been given to him as 
executory in which case it is held that tlie 
executor cannot join a count on such 
note or bond made to him as executor to 
a count on a promise made, or a debt 
due to the testator. 10 Mod. 316. 
BeHs V. Mitchell. 3 Bos. 8c Pull. 7. 
Hosier v. Lord Arundel. For the same 
reason it should seem, thai an executor 
cannot join an insimul computasset for 
money due from the defendant to him as 
executor, to a count on a promise made 
to the testator ; the executor pn such a 
count being liable to costs. 1 Ld.Raym. 
437.; for the old notion that the money 
recovered will be assets, and therefore 
the executor is not subject to costs^ 
which was the ground of the decision in 
Sir T.Jones, 47. ^tt/Zv.Pa/mfr. 2 Lev. 
165. S.C. seems to be now exploded. 
7 Term. Rep. 358, 359. Bollard v. 
Spencer f but perhaps an insimul compw 
tasset with the plaintiff as exccutorybr 
money due to the testator^ may be joined 
to a count on a promise made to the tes- 
tator ; for the accounting with the exe- 
cutor does not give a new duty, but only 
ascertains that which was due before. 



and therefore the duty to the testator 
is not altered thereby. See also ante, 
47 it. 

Since the former part of this note was 
written, the subject of joining counts 
by an executor has been much consi- 
dered ; and it is nbw held that if the 
money recovered on each of the counts 
will be assets accofdmg to the rule in 
the before-mentioned case of BuU v. 
Palmer^ the counts may be joined in the 
same declaratbn. And therefore in the 
case of Ord v. Fenwick, 3 Bast, 104., it 
was held that a count in assumpsit to the 
plaintiffs executrix for money paid hjf 
her to the defendant's use,maybe jomed 
with another count on promises made 
to the testator. And so it the case of 
Foxwist V. Tremaine, post, 20T. And in 
CotoeU V. Watts, 6 East, 405., the court 
held that a count, upon a promise to the 
plaintiff a^ administratrix for goods sdd 
and delivered by her after the death of 
the intestate, maybe joined with a count 
upon an account stated with her as ad- 
ministratrix, assigning as a reason that 
whenever the money when recovered 
would be assets the counts may be 
joined.[e] But it must be stated in the 
count that the duty accrued to the 



[e] So in 1 T. R. 487. King v. TAom, 
it was held that the plaintift might sue 
as.executors upon a bill of exchange in- 
dorsed to them as executors for a debt 
due to their testators, for the sum re- 
covered would be assets. For the sanae 
reason, in 5 Price, 412. Partridge v. 
Court, it was held that an administrator 
might join counts on promises to the 
intestate, with a count on a promissory 



note indorsed to him as admimstnitor ; 
which judgment was affirmed on error. 
7 Price, 591. Court v. Partidge. And 
in case of the death of such administnt- 
tor, an action on the note wiM fie at 
the suit of the administrator de bonis 
non, even although the note were in- 
dorsed to the first administrator in 
blank ; provided it were indorsed to him 
for a debt due to his intestate; for 
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plamtiff in his representative capacity of 
executor. It is not enough to say that 
it accrued to him executor, or being 
executor ; it must be averred that it ac- 
crued to him as executor. And there- 
fore where a count, upon an account 
stated with the plaintiff executrix^ (not 
saying as executrix,) was joined with a 
count on a promise to the testator, it 
was held in error after judgment by nU 
dicit and a writ of inquiry and final 
judgment that those two counts could 
not be joined. 5 East, 150. HenshaU 
V. Roberts, 

^ a plaintiff shall not have an ac- 
tion against another, to charge him as 
executor, and also in his own right ; for 
the judgment in the one case is de bonis 
testatoriSf and in the other de bonis pro- 
priis. Hob. 88. Herrenden v. Palmer. 
2 Lev. 228. Hall v. Huffam. There- 
fore a count for money had and re- 
ceived by the defendant as executor for 
the plaintiff^s use, or for money lent 
him as such^ or on an insimul compu' 
iasset of money due from him as suchf 
cannot be joined to a count on a pro- 
fiiise made by thet cstator. [^3 And 



such misjoinder of action either by or 
against an executor, is a defect in sub- 
stance, and therefore bad on a general 
demurrer, 'or in arrest of judgment, or 
on error. 4 Term. Rep. 347. Jennings 
V. Newman, 1 H. Black. 108. Rose v. 
Bowler. 2 Bos. & Pull. 424. Brigden 
V. Parkes* See the reason thereof 
postea, 210. 210 a. in the note. But a 
count on an account stated with an 
executor^r money due from the testator ^ 
may be joined to a count on a promise 
made by the testator. 1 H. Black. 102. 
Hecar v. Atkinson [g] ; this being the 
common mode of declaring against exe- 
cutors, to save the statute of limitations. 
So a man cannot join trespass^ and tres- 
pass on the case in the same action, for 
they are two distinct things and of dif- 
ferent natures, and the judgments are 
different ; for in trespass the judgment 
is quod capiaturf and in trespass on the 
case, quod sit in misericordid. 1 Ld. 
Raym. 278, 274. Courtney v. Collet. [//] 
The result of all these cases seems to 
be, that wherever the same plea may 
be pleaded, and the same judgment 
given in all the counts of the declara- 



the blank indorsement may be filled 
up by. the admfoistrator de bonis non. 
Catherwood r. Chaband, I Barn* & 
Cress* 150. The role that counts may 
be joined* whereon the sum reco- 
vered on them would be assets, is fully 
confirmed in 1 Taunt. S22. Thomson v* 
Stent. 6 TtLunL^S. Powley y. Netifton. 
2 Marsh, 147. S. C. Upon a similar 
principle it has been held that a count 
by the ass^ee of a bankrupt fbr mon^ 
lent by him as assignee is good, and may 
be joined with a count for money had 
and received to> his ate as assignee. 
5 M. 5c S* 294. Richardson v. Grffin. 

[/] But in Powelly.Graham, 7 Taunt. 
580. 1 B. Moore, S05. S. C, it was 
held that a count on an insimul compu* 
tttsset of money due from the defendant 



as executor, may be joined with counts 
on promises by the testator ; for that 
dn such a count the judgment will be 
only de bonis testatotis. 

[g] Forrest. 98. £:a»fv.J3otoeii,S. P. 

[K] See ante, 117 c. note [c]. But 
trespass quare dausum Jregit, and tres- 
pass /^er quod consortium, or servitium 
amisit, may be joined; although the 
latter action being for a consequential 
iojttfy, seems more tn the nature of 
case than trespass. 2 N.R. 476. fTooif- 
tDan^ r. fValton. 2 M. & S. 436. Dii- 
cham V. Bond. Notwithstanding the 
cases cited in 6 East, 387* Maejadren 
r.Olivant. See Tidd*s Pract. 5. where 
this matter is discussed by the learned 
author. 
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tion; or whenever die counts are of 
tht same nature^ and the same judg- 
ment is given on them all, though the 
pleas be difierent, as in the case of debt 
upon bond and on a muiuatus already 
mentioned, they may well be joined. 

(S) The same objection was taken in 
Hob. 189. Harbin v. Green. Moor, 887. 
S. C. [and recognized in Willes's Rep. 
657. Drake v. Wigleiworth^'] where a 
custom for the inhabitants to grind all 
their grain tvhaisoever by them spent 
or sold in their said messuages at the 
plaintiff's mills, and not elsewhere, was 
held to be void: for by that custom, if 
a man bought com he could not sell it 
again in com in his house, for he must 
first grind it at these mills; and the 



breach was assigned as well in com sold 
as spent ; and Lord Hohari was of opi- 
nion, that if the plaintiff had assigned it 
only in com spent^ it would not have 
served. See Doug. 221. Cort v. Ber^ 
beck. The pleading in this case should 
have been, *^ all the corn and grain after 
'* the grinding thereof^ or ground^ and 
" spent^ &c.*' But it is a good custom 
that all the householders and occupiers 
of dwelling-houses in the parish of A., 
diall grind at the plaintiff's mill all their 
corn which shall be used by them 
ground within the parish, although the 
inhabitants are not tenants. 1 Roll. Abr. 
559. pi. 4. Higges v. Gardener. WiUes^a 
Rep. 654. Drake v« JVigUsworth^ 



Case 21. 
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HU. 21 & 22 Car. 11. R^ Rot. 1297. 

TJ/ILTSHIREj to wit ; Be it remembered that heretofore^ 
to wit, in the term of St. Mkhad last pas^ before our 
lord the king at Weshninster came Thomas Chandler^ who is 
within the age of twenty-one years, by John Bidley his guardian 
specially admitted by the court herei and brought here into 
the coart of our said lord the king then there his certain bill 
agamst Richard Viklt gent, in the custody of the marshal, 
&C. of a plea of trespass upon the case, which said bill fi^ows 
in these words, to wit : Wiltshire, to wit, Thomas Chandler, 
who is within the age of twenty-one years, by John Ridley 
his guardian specially admitted by the court here (1), com- 



(1) If an infant sues or defends by 
his guardian, the guardian must have a 
warrant, though if he sues by his pro* 
chein amy or next friend, the prochein 
amy need not; but both the guardian 
and prochein amy must be admitted by 
the court. F. N. B. 63. I. 7th edit. 
2 Inst. 261 . 3 Mod. 236. Fitzgerald v. 
ViUiers. Cro. Car. 86. Young v. Young. 



See the form of the mle or order for 
the admission. Tidd's Pract. Forms, 
6, 7, 8. 2 Sell. Prac. GS^ 67* Imp. 
C. P. 625—628. 4th edit. And if the 
infant sues by guardian or prochein amy, 
without saying in tlie declaration *^ by 
*' the court here specially admitted,'' it 
is error. 1 Lev. 224*. Combers v. Watton. 
But the insertion of those words in the 
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plains o£ Eichard Viteit gent being in the custody of the Chandlkr 
marshal of the macshalsea of our lord the king before the ^^' Vilrtt*^ 
king himself, for that whereas the said Richard^ on the 1st ' 

day of May in tlie 17th year of the reign of our lord Charles 
the second now king of England^ &c. at Highworth in the 
said county, was indebted to the said Thomas in SQL of good indOiuavtat- 
and lawful money of England^ for money by the said Richard ^^^S^iJSmoA 
before that time had and received to the use of the said 
Thomasj and being so indebted, he the said Richard in con- 
sideration thereof undertook, and then and there fiuthfiiUy 
promised the said Thomas^ that he the said Richard would 
well and faithfully pay and satisfy the said SOL to the said 



ncdTcd. 
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declaration' is holden to be sufficient, 
though there be no admiMion of the 
guardian, or prochein ami^ on the rolL 
4f Rep. 53 b. 54 a. Aato/yn*8 case. 
1 Sid; 17S. Swi/i r. Notff for it is no 
error, but only a misdeniesnor in the 
agent who is employed in the cause. 
If however in fact there bean admis- 
sion, of the prochein amy or guardian by 
the court, but it is not entered of record, 
the court will give leave to enter it. 
Cro. Car. 86* Yming v. Young. S. C. 
Hutt. 92. 1 Lev. 224. Combers v. 
WoHon. If an infant sues by guardian 
or prochein amy^ he cannot afterwards 
remove his guardian, or disavow the 
action of his prochein amy. F. N. B. 
63. K. 7th edit.; but an infant may 
either have a writ out of the court of 
chancery to remove him* or, which is 
the usual course, may apply to the 
court, who may remove him at their 
discretion. Ibid. Cro. Car. 161. Good'- 
win V. Moore. Though the names of 
guardian and prochein amy are often 
used indiscriminately, and an infiint 
may sue either by one or the other, yet 
in practice an infant plaintiff generally 
sues by his prochein amy, but an infant 
defendant must in all cases appear and 
defend by h\s guardian. Co. Litt. 135. b. 



2 Inst. 261. 2 Str. 784. Fmco&oUi V. 
Kinaston. 

The rule or order for the admission 
of a prochein amy should be obtained 
before dedaration, and a copy thereof 
annexed' to it, otherwise the defendant 
is not compellable to- plead. Sty. Pr. 
Reg. 264. And the attorney for the 
I^aintifl^ if required, must give notice to 
the defendant's attorney, of the place 
of abode of the prochein amy, 1 Wils. 
246. Tamlin v. Brookes. In like man- 
ner the rule or order for the admission 
of a guardian^ should be obtained be- 
fore plea, and a copy of it annexed 
thereto ; for if an infant defendant ap«- 
pear by attorney, though it be in con- 
sequence of common process with a 
notice requiring him to appear in that 
manner, the plaintiff may obtain an 
order for striking out the appearance, 
and that the defendant may appear by 
guardian within a certain time, or in de- 
fault thereof, that the plaintiff may be 
at liberty to name a guardian to appear 
and defend for him. Barnes, 413. 
Kerry v. Cede. 418. Gladman v. Bate- 
man. And a similar order may be ob- 
tained where the defendant neglects to 
appear at all. 2 Str. 1076. Stone v. ^1^ 
1000, 2 Wils. 50. Shipman v. Stevens, [a] 



[a] See post, 212. notes. 
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Chandler Thomas. And whereas also the said Richard^ afterwards to wit, 
^i>.ViLBTT.^ on the said 1st day of May in the 17th year aforesaid, at 
2d count, also Highworik aforesaid in the county aforesaid, was indebted to 
for money imd the said Thomas in 12/. of Kke lawful money, for other 
money by the said Bichard before that Ume likewise had and 
received to the use of the said Thomas^ and being so indebted 
he the said Bichard in consideration thereof undertook, and 
then and there faithfully promised the said HiomaSj that he 
the said Richard would well and faithftiUy pay and satisfy the 
Bmck said I9t. to the said Thomas. (2) Yet the said Richard^ not 

regarding his said several promises and undertakings, but con- 
triving and fraudulently intending craflily and subtilely to de- 
ceive and defraud the said Thomas in this behalf, has not paid 
the several sums, amounting in the whole to 622., to the said 
Thomas^ nor has he in any wise satisfied him for the same 
(although to do this he the said Richard afterwards, to wit, 
on the 1st day oi August in the 21st year of the reign of our 
said lord the now king, at Highvoorth aforesaid ia the county 
aforesaid, was requested by the said Thama$ (3), but to pay 
him the same has hitherto altogether reused and still refuses, 
to the damage of the said Thomas of 802., and therefore he 
brings suit, &c* 

(2) According to the present mode and the plaintiff upon this count WQuld 

of declaring, these two sums of 50/. and now recover these two sums of SOL and 

19L would be included in one county 12/., if he proved that the defendant 

stating that the defendant was indebted had at different times received them 

to the plaintiff in a certain sum of money for bu use. [i} 
more than sufficient to comprehend these (3) As this deckiration is fbrapre- 

sums ; as in this case, " that the 4aid ceding debt, or duty, there is ne aeees- 

'< (defendant) on, ^c. at, &c. was in- sity to lay a time and place of request 

f\ debted to the said (plaintiff) in 100/. as is done here, but the general allegar 

<< (for instance) of good and lawful, &c. tion of, " although oflen requested," is 

** for so much money by the said (de- hplden to b^ sufficient; for the bring- 

*^ fendont) before that time had and re- ing of the action is a sufficient request. 

« ceived to the use of the said (plain- 1 Saund. 33. Birks v. Trippet. 
"tiff), and being so indebted, &c" 



, [ij A count, stating that the defend- not be considered as a count in trover, 

ant had and received money to the use but is an attempt to convert an action 

of the plaintiff, to be paid to the plain- of assumpsit into an action of tort, 

tiff on request, but that not regarding 5 B. & A. 6.52. Orion v. Butler. 1 DowL 

his duty, he converted the money to his Sc Ryl. 282. S. C« 
own use, is bad on demurrer, as it cab* 
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And now at this day, to wit, on Monday next after the Chandler 
octave of S. Hilary in this same temii until which day the P' Vilett.^ 
said Richard VileU had leave to imparl to tlie said bill, and pi^, ' 
then to answer^ &c before our lord the king at Weshmnster imiNuriuice. 
comes as well the said Thomas Chandler by his guardian afore- 
said, as the said Richatd VikU by WiUiam Hewee his attorney, 
and the said Richard defends the wrong and injury, when, 
&c. atid says that the said Tliamas ought Hot to have or main- 
tain his said actioh thereof against him^ because be says, that 
tlie said Thomas on the D8d day of October in the 21st year of 
die reigd of our said lord the now king, exhibited his said 
bill against the said Richard^ and that he the said Richard at Noh wumptu 
any time within six years next before the day of the exhibiting *^ '^ *"*"*"' 
of the said bill did not undertake ill manner and form as the 
said J^omas has above thereof complained against him. And 
this he is ready to verify. Wherefore he prays judgment if 
the said Thonlas ought to hate or maintain his said action 
thereof against him, &c. 

And the sfdd Thomas says, that he, by any thihg by the RcpUcatioii. 
toid Richard above in pleading alleged, ought not to be 
barred fixHn having his said actioii thereof against him, be* 
cause he says that he the said Thomas at the time of making ^^^Jf^"" 
the several promised and undertakings aforesaid, and also on tiwnid pro. 
the day of ckhibltirtg the said bill of thiEt said Th&mas, to witj Jjlf^^^. 
on the said Sdd day of October in tfad 21st year aforesaid, was meM of this 
within the age of twenty-<me years, to wit, at Highworth in jJ^J^ " 
the said county. And this ha In ready to verify; wberdiire 
he prays judgment and his damaged on occasfOtt at the pre^ [119 
mises to be adjtfdged to him, fte. 

General demurrer' to the replication, and a joinder iii de^ 
murrer. 

But because the court of our lord the king here is not yet ^^ admare 
advised what judgment to give of and upon the premises, a 
day is therefore given to the parties aforesaid before our 
lord the king at Westminster^ until Friday on the morrow of 
the Ascension^ to hear their judgment of and Upon the pre«> 
mises, for that the court of our siud lord the kmg here is not 
yet advised thereof, &c. 

At which day, before our lord the king at Westminster^ 
come the parties aforesaid by their attomies aforesaid, where- 
upon all and singular the premises being seen, and by the 
court of our said lord the king more folly understood, and 
mature deliberation thereupon had, for that it appears to the ^^^^^^"^ 

Bb 4 ^ 



119 Chandler versus Viielt. 

Chandlsr court of our said lord the king now here, that the plea afore^ 
V. ViLETT.^ g^j jjy jjjjjj ^^ g^j TAamas in manner and form aforesaid, 
above in replying pleaded, and the matter in the same conr- . 
tained, are good and sufficient in law for him the said Thomas- 
to have his said action thereof maintained against the said 
Bichard^ it is considered that the said Thamas Chandler wght 
to recover his damages against the said Biduard on occasion 
Writ of inquiry of the Said premises : but because it is unknown to the court 
mwwded. ^ ^^^ ^^ j^^ ^j^^ ^\i^ now here, what damages the said 

Thomat has sustained on occasion of the said premises, the. 
sheriff ia therefore commanded that, by the oath of good and 
lawful men of his bailiwick, he diligently inqiure what da- 
mages the said Thomat has sustained, as well on occasion of 
the said premises, as for his costs and charges by him about 
his suit in this behalf expended, and send the inquisition, 
which he shall take thereon to our lord the king at West'- 
minster^ on Fridmf next after the morrow of the Hobf Trini^^ 
under his seal, and the seals of those by whose oath he shall 
take that inquisition, together with the writ of our said lord 
the king to him therefore directed ; the same day is given to 
[ 120*] die said Thomas^ there^ &c. At which day before our lord 
the king at Westminster f . comes the said Thomas by his at- 
torney aforesaid, and. the sheriff of the county of Wilts^ to 
wit. Mm Holly esq. by virtue of the writ, of our said lord the 
The ihcriirre. king to him thereof directed, returns a certain inquisition 
tauni the inqui- ^^ y^^^ ^^ ^^ Swindon in the coun^ aforesaid, on the 
2d day of Ju$ie in the 22d year of the reign of our lord 
Charles the second, now king of England^ &C., by the oath of 
twelve good, &c. by which it is found that die said J%omas 
Chandler sustained damages on occasion of the said premises, 
besides his costs and charges by him about his suit in. that 
behalf expended, to 65^, and for those costs and diarges to 
and final judg- 405. Therefore it is considered that the said Thamas Chandler 
mcDt therfOD. ^ecover against Uie said Bkhard Vilett the damages afoiesaid, 
by. the inquisition aforesaid above in. form aforesaid found, 
and also 6L for his said costs and charges adjudged of in- 
crease to die said Thomas by the court of our said lord the 
king now here with his assent ; which said damages m the 
whole amount to 722. And the said Richard in mercy, &c. 
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Hil. 21 & 22 Car. II. R^is. Rot. 1297. 

ylSSUMPSIT by Chandler an infimt by his guardian against s. c 1 Sid. 45^ 
Vilett ; the plaintiff dedares upon two promises that the ^ ^^^'^ 
defendant was indebted to him in 50/. and 12L for monies fiucjand ocher 
by the said defendant before that time had and received to |»>p«U|?»><»«« 
the use of the phiintifi^ and being so indebted the defendant Honontkeaue 
promised to pay those monies and had not paid them, where- Ste^totaT'^ 
fore he brought his action: the defendant pleads in bar nan ^^^^^ i-.c. is. 
assumpsit in/ra sex annas : to which the plaintiff replies, that uMitlu?!!^daii 
at the time of the promises, and also at the time of exhi- ^ ^thin the 
biting the bill, he was and still is an infant within the age of 2^ cUme 
21 years : to which the defendant demurs in law. ^''^''!^!L^^'' 

And it was objected by G. Strode of JUncoln^s Inn^ that this uw limidiig 
action was limited by the statute of limitations of 21 Jac 1. <>«u«onl7- . 
c. 16. to be brought within six years, and the privilege of in* 
iancy is not saved by the statute in this action ; for in the 
restrdning and limidng part of the statute % this action apon • sect 3. 
the case is limited to six years ; and it is not excepted in the 
saving clause of the actf; for the words are, ^ Provided f Sect 7. 
nevertheless, and be it fturther enacted, that if any person 
or persons that is or shall, be entitled to any such action of 
trespass, detinue, action sur trover, replevin, actions of ao- 
compts, actions of debt, actions of trespass for assault, me- 
nace, battery, wounding, or imprisonment actions upon the 
case for words, be or shall be^ at the time of any sudi cause 
of action given or accrued, fidlen or come, within the age of [ 121 ] 
21 years, feme covert, non compos mends, imprisoned, or 
beyond the seas ; that then such person or persons shall be at 
liberty to bring the same actions, so as they take the same 
within such times as are before limited, after their coming to, 
or being, of full age, discovert, of sane memory, at large^ and 
returned from beyond the seas, as other persons having no 
such impediments should have done.*' Wherefore no actions 
an the case are saved and excepted by reason of in&ncy out 
of the body of the act, except only actions on the case for 
words. And all other actions on the case are limited within 
the body of the act, and are not saved or excepted in the 
case of infancy by the saving clause ; and therefore he con- 
cluded that the pUintiff should be barred. 
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Chandler Sed mm aUocatur ; for by the court, this action on the case 
V. ViLBTT,^ is within the equi^ of the saring clause of the act, though it 
' be not expressed ; for the intention of the statute was not to 

preserve a trivial action on the caaejbr danderous xcords in 
respect of infimcy, and not to save for the infant an action^or 
a real dufy, as in this case ; wherefore It wad adjudged for the 
phdntiff. (4) 



(4) The sam^ point was detemtined 
in the Coaunon Fleas in a iubsequeat 
ease, 2 Mod. 71. Croiier v. Tamliman, 
where the court said, << that upon the 
*' whole frame of the act it was strong 
** against the defendant, for it would 
'<be very strange that the plaintiff 
*' might bring an action of debt^ and 
** not of indebitatus assumpiit. When 
** the scope of an act appean to be in 
" a general sense, die law looks to the 
** meaning, and it is to be extended to 
** particular cases within the same rea* 
** son ; and therefore they were of opi- 
** nion, that actions iff trespaa men- 
** tioned in the statute are comprehen- 
** sive of this action, because it is a 
'' trespass upon the case; and the 
** words of the proriso save the infant's 
** right in actions of trespass^ And 
'< though there are partioular words la 
'' the enacljng claiae which relate to the 
** action, yet this proriso restrains the 
** severity of that ckuse, and restores 
** the common law, and so is to be 
** taken favourably ; and this acdon, 
** being within the same reason with 
** other actions therein mentioned, 
** ought also to be Within the same 
« remedy." See also Rtzg. 81. So 
where the diibndaiit pleaded to an 
action of trover, that the cause of ac- 
tion did not accrue to the plaintiff 
within six yean, and the plaintiff re- 



plied that he was beyond sea, and upon 
a demurrer to the replication it was ob* 
jected, that the aotion of trover was 
omitted out of the statute ; for though 
the first words of the third section of 
the statute are, that an action of trover 
(among others mentioned therein) shall 
be brought within the time hereafter 
expressed, yet in the enumerating of 
the actions in the subsequent part of 
the section limitiag them to particular 
times, the action of trover is omitted ; 
but all the court conceived, that not* 
withstanding such omission, the action 
of trover was implied in the general 
words of y actions upon the case,'* and 
therefore they overruled tlie objection. 
Cro. Car. 245. Swayn v. Stephens* See 
also S Bac Abr. 519. It was hddea 
by Lord HoU, that Daittih or any other 
pkce in Irdaudf is beyond sea within 
this statute. I Show. 91. Anon, (c) If 
the plaintiff be in England at the time 
the cause of action accrues, the time of 
limitation begins to run, so that i£ he, 
or his personal representative, does not 
commence an action within six years, 
they are barred by ttie statute. 1 Wils. 
IM. Smith V. Hill. So if one plaintiff 
be abroad, and the others in England^ 
the action mutt be brought witlun six 
yeafs after the cause of action arises. 
4 Teem &ep,51^ Perrjf v. Jackson, (d) 
By 4 Ann. c. 16. s. 17f 18. it is 



[c] But where Ihe plaintiff replied 
that he was resident in foreign parts 
out of the kingdom of England, viz. at 
Glasgow in Scotlandt the replication 



was holden bad, for he must be beyond 
the seas. BL £ep. 286. King v. 
Walker, 
[d] And where a disability is once 
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l^ote : it was said, tliat the infiint should have waited until 
his full age, because the six years were elapsed during his in* 
fancy, and Uierefore he could only pursue his action according 
to the words of the saving clause of the act, which is in six 
years after hisJiM age s but this was not r^arded by the 
court And it seems to me that he may well pursue his ac- 
tion at any time within age^ although the six years are elapsed. 
See fi)r this the case of non claims in fines, 2 Inst. £19* Cot^ 
torfs case. (5) 



Chamoler 

«. VlLBTT. 



enacted, that a]I suits and actions in 
the court of admiralty for seamen's 
wages shall be commenced within six 
years next after the cause of such suits 
or actions shall accrue, and not after, 
with a proviso in favour of the plain- 
tiff's infancy, coverture, imprisonment,, 
or residence beyond the seas at the 
time the cause of action accrued. 

It seems to have been the better opi- 
pion, that the exception in the statute 
21 Jac. 1. c. 16.| in favour of persons 
being beyond sea, extends only to the 
case where the creditors or plaintiffs 
were so absent, and not where the 
debtors or defendants were, because 
creditors are only mentioned in the sta- 
tute. 1 Show. 99. HaU v. JTifiortt. 
3 Bac. Abr. 514. But now by the 
before mentioned statute 4 Ann. c. 16* 
s. 19. it is enacted, that if any person 
against xohom any action lies for sea- 
men's wages, trespass, detiime, trover, 
replevin, action of account, er upon the 
case, (or other actions mentioned in 



21 Jac. I. c. 16. 8. 3.) was beyond sea 
at the time that such action accrued, 
the plaintiff shall be at liberty to bring 
his action against him within the same 
time after his return, as is limited for 
such action by the statute of 21 Jac. 1. 
c. 16. and 4 Ann. c. 16. (e) 

(5) So the words of the statute 
4H.7- c.24. of fines are, '* that in- 
** fants and their heirs shall take their 
** action or entry within five years next 
*' after they are of the full age of 21 
** years ;*' but st31 it has been resolved, 
that an infant may, if he pleases, enter, 
or have his action, before he attains his 
full age, and avoid the fine. Plow. 
366. a. Stowel v. Zouch. 1 Leon. 215. 
Cottonh case. There is a difference in 
Cotton^ case as reported in 2 Inst. 519. 
and in I Leon. 211. Lord Coke re« 
ports the determination of that case to 
have been, that where a person is be- 
yond sea at the time when a fine is 
levied, and never vetunis, he is within 
the exception made in the body ef the 



removed, and the statute begins to run, 
no subsequent disability will stop it. 
4 T. R. 310. Doe v. Jones. Per Lord 
Kgnyon^ C. J. 

\e'\ To a plea of the statute it is suf- 
ficient to reply that the defendant was 
in the East Indies at the time wheti the 
cause of action accrued, and that the 
plaintiff brought his action within six 
years after the deftndanl*! return to 



England: and it is no answer that the 
cause of action accrued in IwUa^ within 
the jurisdiction of the supreme court of 
Cakuita, where the plaintiff and de* 
fendant were both resident, and where 
the defendant continued to reside for 
more than she yeats after the cause of 
action accrued, die plaintiff having re- 
turned to Bnglamt widiin that time, 
IS East, 4S0« William \. Jones. 
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act of 4 H.7. and his heir may enter 
or take his action at any timet but in 
case he does return, he or his heir must 
enter within five years after his return ; 
and that where an in&nti not being a 
party to a fine, and having a present 
right, dies during his infancy, his heir 
may enter or take his action* at any 
time, and that the same takes place 
with respect to a man non cwnpoif who 
dies in that situation, or to a man in 
prison who dies before he recovers his 
liberty, or to a married woman who 
dies in the life-time of her husband ; 
for all these are within the reason ad- 
judged of a person who is out of the 
realm, but never returns. But in Leo- 
nardC% report of Cotton'^ case, Anderson 
chief justice is reported to have said, 
that although the person who has right 
is beyond sea at the time of the fine 
levied, and dies beyond sea, yet his 
heir is bound to enter or bring his ac- 
tion within five years after the death of 
his ancestor^ ftoyided he is of full age» 
and without impediment, for otherwise 
be shall be for ever barred. And the 
last resolution upon the subject is 
agreeable to the opinion of Anderson. 
That case was, that the ancestor died 
seised of certain premises leaving a 
feme covert his heir at law : upon his 



death a stranger made a tortious entry 
into the premises, and was seised, and 
levied a fine with proclamations : The 
feme covert died while under coverture, 
no entry having been made on her be- 
half to avoid the fine» leaving one A. B. 
her hev, who laboured under none of 
the impediments mentioned in the sta« 
tute 4 H, 7« of fines : it was a^odged 
that the fine was a bar to the right of 
A. B* the heir, unless he pursued his 
right within five years after the death 
of his ancestor, who died under cover- 
ture. And the court said that the true 
meaning of the statute was, that the 
rights of those persons who were under 
disabilities and of their heirs, were 
saved, as long as the disabilities con- 
tinued and five years after, but no 
longer; therefore the heir, not being 
himself disabled, was barred, unless he 
pursued his right within five years after 
it accrued by the death of his ancestor 
under a disability [y*] and consequentiy 
the heir, who was the plaintiff in that 
case, not having done so, was prevented 
by the fine from recovering the lands 
in question. 2 H. Blac. 584. Dillon v. 
Lenuin* See 4 Term Rep. 300. Doe v. 
Jones, and Doe v. Shane, Itrid. 306. 
note (b). 



[y ] t. e. within five years after the 
removal of the disability of his ancestor, 
by the death of the ancestor: for the 



accruing of the right, strictly q>eaking» 
applies to the first taker only. 



Case 22, 



Dedantion in 
•ssufnpsH bj m 
suiriving ptit« 



Webber versus Tivill. 
Trin. 21 Car. II. R^is. Rot 715. 

-Xofidm, 1 "D E it remembered, that heretofore, to wi^ in the 

towit. JJ3 jg^of St Hilary last past, before our lord the 

king at Westminster came John Wdber merchant by George 

Hill his attorney, and brought here into the court of our said 

lord the king then there his certain bill against J(^n Tivill 
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merchant in the custody of the marshal, &c. of a ptea of tres- Wxbber v. 

pass upon the case, and there are pledges of prosecution, to ^ Tivill. ^ 

wit, Johfi Doe and Richard Bocy which said bill follows in ' 

these words, to wit: London^ to wit, John Wdber merchant, 

complains of John Tivill merchant, being in the custody of 

the marshal of the marshalsea of oar lord the king before the 

king himsdf, for that whereas the said John Tivill^ on the 

20th day of September in the year of our Lord 1668, ^xLon^ mooont^as 

donj to wit, in the parish of SUMary le Bam in the ward of ^Ld vtAtw^ 



Cheapj London^ was indebted to the said John Wdber and one •^ •• ^^!?^ 
Bobert Pearson now deceased, whom he the said John has 



survived (1), in 1000/L of lawful money of England^ as well [ 122 ] 

for the money of the said John Webber and Bobert Pearson by 

the said John Tivill before that time received and had, as for 

divers goods and merchandizes by the said John Webber and 

Bobert Pearson before that time sold and delivered to the said 

John TiviUy and the said John Tivill^ being so thereof indebted, 

in consideration thereof, undertook and feithfully promised the 

said John Webber BXtdSobertPearson^ that he the said John Tivill 

would weU and faithfully pay and content the said lOOOil to the 

saidjohn Webber and Bobert Pearson{2). And whereas also the sd count, on n 

said John Tivill aaerwards, to wit, on the same day and year, ■*^"* '^'^' 



(1) It is necessary that all the per- 
sons with whom a contract has been 
made, if living, should join in the ac- 
tion, and if any of them are dead, that 
fact should be stated, as in this case* See 
1 Saund. 291 / CMeU v. Vaughan. [a] 

(2) Hence it appears, that the com- 
mon counts in a declaration may be 
contained in om count, stating that the 
defendant wi|s indebted to the plaintiff 
in a given sum (large enough to com- 
prehend all the money which the plain- 
tiff can possibly recover,} in lOOM. for 
instance, as well for goods sold and 
delivered by the plaintiff to the defend- 
ant, as for money lent and advanced, 
and money paid by the plaintiff to the 
defendant, and money had and received 
by the defendant for the plaintiff, and 



that in consideration thereof, the de- 
fendant promised to pay ; Cro* Jac* 245. 
Rooke y.Rooke; and it should seem, 
that it is not necessary for the plaintiff 
to prove all the different causes of ac- 
tion so included in the same count, or 
in other words, to prove the whole con« 
sideration laid in order to entitle him- 
self to recover, any more than it is 
when they are contained in different 
counts; but if he proves any one or 
more of the different causes of action, 
it is enough; for the defendant being 
indebted to the ^iniiff for any one 
cause, appears to be a sufficient consi- 
deration for the promise (which the law 
raises) of the defendant to pay that 
money. It was formerly holden that 
upon a count for goods sold and deli- 



[a] 4 B. & A. 374. Jdl v. Douglas, the death of one of several defendants, 
S. P.'; but it is otherwise in the case of 1 B. & A. 29. Richards v. Heather. 
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Wevbbro^ to wit, at London oforeaud, to wh, in the parish and ward 

^ Tivill. ^ aforesaid, accounted together with the said John Webber and 

' Bobert Pearson^ concerning divers other sums, of money before 

that time due from the said John TimU to the said John Web^ 

ber and Bobert Pearson^ and then being in arrear and unpaid^ 

and upon that account the said Jobfi Tivill was found in arrear 

to the said Join Webber and BobeH Pearson in 55L Us. 7d.{S) 

. of like lawful money of EngUm4% in consideration whereof 



vered, the plaintiff was bound to prove 
more than one particular thing sold, 
(though he may now recover for one 
thing only [6] :) and also to prove a 
price agreed upon, otherwise the ptaio- 
tiff would fail. So upon a count for 
work and labour, use, and occupation, 
and other counts of the like nature, the 
plaintiff was bound to prove a price, or 
sum of money, agreed upon ; and there- 
fore where the plaintiff could only prove 
the delivery of the goods, or the doing 
of the work, or the occupation of the 
estate by the defendant end the IHce, 
without any price or wma agreed upoit 
to be paid to Uie plaintiff, he was obliged 
to declare upon a quantum valebant^ or 
a quantum meruit. But this strictness 
IS now relaxed, and the present prac- 
tice seems to be, that the plaintiff may, 
upon a count for goods sold and deli- 
vered, work and labour, use and occu- 
pation, and the Hke, recover what he 
shall prove to be due to him, notwith- 
standing there was not any price or sum 
of money agreed upon ; though on the 
other hand, where the contract is for a 
certain price or sum of money, it seems 
to be understood, that the plaintiff can- 
not recover upon a count on a quantum 
valebant^ or quantum meruit. And in- 
deed these last mentioned counts seem 



now to be of little or no use, so that, it 
seems, it is not often necessary to insert 
them in the declaration. Therefore, 
when the common counts are added to 
one or more special ones, for which the 
action is principaUy brought, there to 
prevent an unnecessary length in the 
record^ and the expence unavoidabfy 
attending it, it will perhaps be a very 
proper practice to include the common 
counts in the same count, as is done 
here, 

fS) The reason of laying this precise 
sum was, because at the time when this 
declaration was drawn, and indeed till 
within a few years ago, the plaintiff was 
obliged to state in his declaration, and 
prove, the exact sum agreed upon by 
both parties to be due, and also the 
very day of the account, otherwise the 
plaintiff would have been nonsuited; 
but this opinion is now exploded, and 
the plaintiff may, at present, recover 
part of the sum laid on this count, as 
well as on any other, and prove the 
account to have been on any day before 
the action was commenced. Bull. Nis. 
Pri. 129. Wherefore the present prac- 
tice is, not to lay the precise sum in the 
declaration, but anv sum large enough 
to cover the demand, as is done in otlier 
counts upon an indebitatus assumpsit, [c] 



[i] So an acknowledgment of a debt, 
although consisting of one item. only,, k 
sufficient to entitle the plamtiff to a ver- 
dict on a count in assumpsit upon an 
account stated; 13 East, 249. KnouHes 
17 



V. Miehd. 5 M. Sr S. 66. Highmorv v. 
.Primrose.. 

[c] The same practice prevails in 
actions of debt on simple contract, in 
which it is held that the plaintiff may 
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. he the said John Tivill afterwards, to wit, on the same day Wijbber v. 
and year, at L/mdan aforesaid, to wit, in the parish and ward y 'v'^-^* ^ 
aforesaid, undertook and then and there faithfully promised 

' the said Join Webber vixA Robert Pearson^ that he the said John Breach. 
Tivill would well and faithfully pay and content the said 551. 
1 Is. 7d* to the said Join Webber and Robert Pearson^ Yet the 
said John Tivill not regarding his said several promises and 
undertakings in form aforesaid made^ but contriving and fniu- 
dulendy intending craftily and subtily to deceive and defraud 
the said John Webber and Robert Pearson in the life time of 
the said Robert Pearsonj and the said John Webber after the 
death of the said Robert Pearson^ in this behalf, has not yet 
paid the said several sums of money, amounting in the whole 
to 1055/. lis. 7d.j or any part thereof to the said John Web- 
ber and Robert Pearaonj or odier of them, in the life time of 
the said Robert Pearson^ or to the said John WMer after the 
death of the said Robert Pearson^ according to his said pro- 
mises and undertakings in form aforesaid made^ nor has he 
hitherto in any manner contented the said John WMer and 
Robert Pearson^ or either of them, for the same, (although to 
do this afterwards, to wit, on the 1st day of jt^gust in the 
20th year of the rdgn of our lord Charles the Second, now 
king ofJEi^ndf &c. at ZiOfuioii aforesaid, to wit, in the parish 
and ward aforesaid, was by the said John Webber and Robert 
Pearson in the lifetime of the said Robert Pearson and by the 
said John Webber after the death of the said Robert Pearson, 
thereto requested) (4), but to pay the said 1055J. 1 1^. 7d. to the [ 19S 3 
said John Webber and Robert Pearson in the lifetime of the 
said Robert Pearson, and to the said John WMer after (he 
death of the said iZofer^ Pearson, he the said John Tivill has 
altogether refused and still refuses to pay the same to the said 
JfAn Webber i wherefore the said John Webber says he is in- 
jured, and has sustained damage to the value of 120QL and 
therefore he brings suit, &c 

And now at this day, to wit^ on Pridey next after the mor- 
row of the Hdy TWna^ in the same term, until which day 
the said John Tivill had leave to iofparl to die said bill, and 

(4) Here too it is unnecessary to lay a deemed to bt sufficient. See ante, 1 18. 
time and place of request ; the general note S. 
allegation of Ucet sapius requisitusheing 



recover what he shows to be due, count. See ante, vol. i. p. 288 a. notes; 
although less than the sum stated in the and post. 210 b. notes. 
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Webbbr v. 
Tivill. 

^ . ' 

Pies. 

JVbft aitumptU 

infra i 



Bcplkatioiu 



tibftt the money 
in the add le- 
▼eral under- 
takings men- 
tioned wholly 
concerned the 
trade of mer^ 



Demurrer. 



then to answer, Sccj before our lord the king at Westmnsier 
comes as well the said JbAn Webber by his attorney afore- 
said, as the said JcAn Tivill by John Fox, his attorney, and the 
said John Tivill defends the wrong and injury when, &c* and ' 
says that he the said John Webber ought not to have or main- 
tain his sud action thereof against him, because he says, that 
the said bill of the said John Webber was exhibited against him the 
said John Tivill in the said court of our said lord the king before 
the king himsdfat Westminster^ on the ^Sd day of January in the 
20th year ^the reign of our Lord Charles the 2d now king of 
England^ ^c. and not before {5)9 and that he the said John 
Tivill did not undertake at any time within six years next 
before the said day of exhibiting the said bill of the said 
John Webber in manner and form as the said John Webber 
has above thereof declared against him the said Jbibt TivilL 
And this he is ready to verify ; wherefore he prays judgment 
if the said John Webber ought to have or maintain l\is said 
action thereof against him,&c. 

And the said John Webber says that he, by any thing by 
the said John Tivill above in pleading allq^, ought not to 
be barred from having his said action thereof against the said 
J(An Tivillj because he says, that the said money in the seve* 
ral promises and undertakings aforesaid above mentioned, at 
the time of the making of the promises and undertakings 
aforesdd, became due and payable on trade had between the 
said John Webber, Robert Pearson, and the said JoAn Tivill, as 
merchants, and wholly concerned the trade of merchandize, 
to wit, at London aforesaid in the parish and ward aforesaid. 
And this he is ready to verify ; wherefore he prays judgment 
and hb damages on occasion of the premises to be adjudged 
to him,. &c. 

And the said J(An Tivill says, that the plea aforesaid by 
the said John Webber in manner and form aforesaid above in 
replying pleaded, and the matter in the same contained, are 
not suflScient in law for the said John Webber to have his said 
action thereof maintained against the said John Tivill: to 
which the said John has i|o necessity, nor is he bound by the 



(5) The present form of pleading 
non assumpsit infra sex annos, is to omit 
the words in italicks, and to aver simply, 
** that the said (defendant) did not un- 
^^'dertake and promise at any time 
<* within six years next before the day 
'< of exhibiting the said bill of the said 



'< (plaintiff) in K* B., or, of suing out of 
'' the originfd writ of the said (plaintiff) 
*' in C. B., in manner and form as the 
" said (plaintiff) has above thereof com- 
*< plained against him ; and this, &c« 
.** wherefore, &c." 
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law of the land in anywise to answer. And this be is ready to Wsbbbr v. 
verify : wherefore for want of a sufficient replication in this ^ Tivill. ^ 
behalf) he the said Jahn TimUj as before, prays judgment, and 
that the said Join Webber may be barred from having his said 
action thereof against the said John Tixnll^ &c. 
- And the said John Webber says, that &e plea aforesaid by 
the said John Webber in manner and form aforesaid above in joinder, 
teplymg pleaded, and the matter in the same contained, are 
good and sufficient in law for the said John Webber to have 
his said action thereof maintained against the said John 
Tivill i wbidi saii plea and the matter in the same contained 
he the said John Webber is ready to verify and prove as the 
cour^ &C. and becatise the said John TivSl does not answM* 
the said plea, nor in anywise deny the same^ he the said 
John Webber^ as befinre^ prays judgm^it, and his damages>on 
occasion of the premises to be adjudged to him, &c. But Cwiandokare 
because the court of our lord the king now Jiere b not ad* 
vised what judgment to give of and upon the premises, a day 
is therefore given to the parties aforesaid before our lord the 
king at Westmi$uter^ until next after to hear 

their judgment of and upon the premises, . because the . court 
of our lord the king is thereof not yet advised, &c 



fniJU. 



Vf ehher versus Tiv\\\^ Case 22. 

Trin. 21 Car. II. R^s. Rot. 715. 

A^VMPSIT by WMer merchant against TidU merchant ; & c s Keb. 
^ the plaintifr declares that the defendant, on the 20th ?i^f|87.s.c. 
of September 1669, was indebted to the plaintiff and one cited iVenLso. 
Pearson deceased, whom the plaintiff has survived, in 1000/., j^ th^'jjXteof 
as well for money of the plaintiff and the said Pearson by limitations, 
the defendant before then received and had, as for divers .. 3. of accounts 
floods and merchandizes bv the said plaintiff and Pearson sold ^>>ich concern 

o ^ tii/»j inereluindwe. 

and delivered to the said defendant, and that the defendant that thejshaU 
bang so mdebt^d promised to pay the said sum. The plaintiff "^^"^^^ 
dedares also, that the defendant had accounted with Uie said accountscunvitf 
phuntiff and the said Pearson for money due from the defend- ^]J[^bmL',^ 
imt to the Plainti£^ and the said Pearson inarrear and unpaid to account* 
and upon such account the defendant was found in arrear in ^^^^^ 
*6SUUs^ Id. and.beii^ 90 found ii) an^ar he promised to pay 
Vol. II. PaktI. Cc 
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WiBBia n. the said sum ; yet the said defendant has not yet paid the said 
t '^^^^^^^ J several sums b the life time of PearsoHf or after his death tm 
' the plaintiff, wherefore he brought this action. 

The defendant pleads the oommon plea of the statute <^ 
limitations, namely, <^ that he did not undertake within six 
years next before the exhibiting of the bill, and this^ && 
wherefore, &c'* 

. The plaintiff replies, that the monies in the several pror 
mises menticmed at the -time of making the said promises be- 
C 125 3 came due and payable on trade between the said plaintiff and 
Pearson and the said drfendant as merchants, and wholly 
concerned merchandize : and this, && wherefore^ &c. up<w 
which the defendant demurred in law. Aqd the question 
was, whether thb debt for which the plidntiff has declared in 
manner afi>resaid be excepted out of the statute of limitations 
of 21 Jac 1. c. 16., or not, the words of which are^ *^ And 
be it further enacted, that all actions of trespass^ detinue^ 
actions for trover and replevin for taking away of goods and 
cattle, all actions of account, and upon the case, oiker tham 
such accounts as concern tie trade of merchandize between merr 
chant and merchant^ their factors or servants^ all actions of debl^ 
grounded npon any lending or contract without specialty# 
&C." shall be sued within the several times prescribed in the 
said act, &c« 

And Jones for the defendant argued, that this case is not 
- excepted out of the statute ; for the statute intends to excqit 
nothing concerning merchandize between merchants, but only 
accounts cwient between them* And the reason was, be- 
cause it oflen happens that merchants^ who are as partners, 
or hold correspondence one with the other in several parts of 
the world, may have accounts current between them for 
several years before they have an opportuni^ of meeting Xq 
state their accounts, and therefore the statute does hot mean 
to limit such accounts. But here it appears that the account 
for the 65L 1 15. 7d. was stated and agreed, and then imme- 
diately it becomes a debt certain, beiiig ascertained by the 
account, and continually afterwards remains as a dead debt^ 
and there is no continuing account between the plaintiff and 
Debt lies on an defendant to save it out of the statute of limitations. An4 
account stated ; f^p ^\^ j^bt, after the account stated, the plaintiff nu^t 
it within the have brought his action of debt, which would without doubt 
statute of limit- hi^y^ b^en limited to six years by the statute; and therefore 
it is unreasonable that the plaintiff, l^y changing hit action of 
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Mi to an action on the casej should elude a statute which was Wsb^er v. 
made for the public good. And he likewise said, that actions ^ Tivill. ^ ^ 
o{ account on accounts between merchants are only excepted ; whether any 
but this is not an action of account, but a bare action on the ^**^ actions 
case^ which, as it appeared to him, was not excepted at all ^ counts between 
And as to the other part of the declaration, he said, that was ">?«*««*« but 

^ , affp on <i of ac- 

more clear, because it was only a bargain for wares sold, and count are within 
for money lent ; and although it concerned merchandize and **^ *"^^®I? "* 
was between merchants, yet that was no reason why it should the statute. See 
be excepted out of the statute; for if it should be excepted, post note (7). 
by the same reason every contract made between merchants the ouie fm^ 
would also be excepted, which was not the intention of the numeydueona 
statute; for in the statute accounts between merchants only tweenmer-' 
are excepted, and not contracts likewise. And as to the ob- ^J]^'**' "I?" 
jection that may be rabed that it is averred in the replication are limited by' 
to be for merchandizes, he said, that the replication does not ^^52!tte* 
shew more than is contained in the declaration, namely, that exception in it. 
the debt was for merchandize sold. In like manner every 
artificer or shopkeeper sells merchandize, and yet the contract 
is within the statute; and so it is in the present case ; where- 
fore he concluded that this case was within the limitation and 
not saved out of the statute, and that the plaintiff ought to 
oe barred. 

Saunders for the plaintiff argued, that this case was ex- 
cepted, and intended to be excepted, out of the statute ; for 
he said that, because merchants trade among themselves at a 
great distance, and although they make a complete contract, 
yet it may be when they are at a great distance one from the 
other, as one here in England, and the other at Constantinople^ 
therefore the statute does not intend to limit such contracts 
between merchants and their factors.- And perhaps a con* 
tract between merchants may be made by their factors in 
parts beyond the sea at so great a distance, that the merchant 
plaintiff cannot know it, or have any notice of it from his 
factor, till one or two years after, and therefore a merchant 
will be in a worse situation than any other if such contracts 
should be limited. And as to the account, he said that it 
appeared to him to be expressly within the exception of tlie 
statute ; for the words are, *^ all actions of account, and upon 
the case, other than such accounts as concern the trade of 
merchandize between merchant and merchant, &c." shall be 
limited, &c. So the statute does not only except actions of 
account concerning merchandize, but excepts the accounts 

Cc 2 
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Webber v* themselves concerning merchandizes, and therefore an acthm 
TiviLL. ^pon the case concerning such account is excepted also. 
And this is the more clear, because the exception of aocounts 
•coBies immediately after actions upon the case, which shews 
that the statute intends to except such actions upon the case 
as concern accounts between merchants, as well as to except 
actions of accounts. For the precise words of exception do 
Hot except actions of account any more than actions upon the 
case, but only the accounts themselves; and then by con* 
stniction of bw any action, whether of account, or upon the 
case, concerning such accounts between merchants is ex- 
cepted, and not limited to sue years. For if another con- 
[ 127 ] struction should be made no action at all will be excepted, 
and therefore, though the accounts themselves are not limited, 
yet if the action for the recovery of the debt due upon them 
shall be limited, tlie exception will be vain and delusive, 
which never was the intention of the maker of the act, where- 
fore he prayed judgment for the plaintiff. 

But the whole court was against the plaintiff for the reasons 
given by Jones* (Q) And Morton justice said that no action 



(6) The settled distinction seems now 
to be between an open or current ac- 
count, and one that is stated; th^ 
former is holden to be within the ex- 
ception of the statute, but the latter is 
barred by it. Thus where an account 
was made between F. and B. both mer- 
chants, and B. acknowledged 1200/. to 
be due, but F. claimed more, and be- 
fore the whole account was finished, F, 
died ; and his executor filed a bill in 
chancery against B.» who pleaded in 
bar the statute of limitations, and JoneSf 
Crake, and Barkeky jUBticcBt to whom it 
was referred, certified, that it was no 
bar, because the account was not ended, 
and also because it was between mer- 
chants. Sir W. Jones, 401. Sir George 
Sandys v. BlodwU. So where in as- 
swnpsii the doubt was, whether the de- 
claration amounted to an account stated; 
for if it did, then from that time it was 
not within the exception in the statute, 
which says, ** other than such accounts 
** as concern the trade of merchandise 



" between merchant and merchant;" 
for from the stating of the account that 
becomes a certain debt which was be« 
fore an uncertain one. And therefore 
though an account be running 20 years 
or upwards between merchants, yet 
there is no danger from the statute be- 
cause of the exception, which was made 
for a good reason. And this diversity 
between accounts stated and unstated, 
as it was said, had been often agreed, 
and was not denied by the court. 1 Sid. 
4^5. Martin v. DeUo. S. C. I Mod. 70. 
1 Vent. 89. 1 Lev. 298. So where in 
an indebitatus assumpsit for money had 
and received to the plaintiff's use, and 
a quantum meruit for wares sold, and an 
insimul compuiasset, &c. the defendant 
pleaded the statute of limitations, ** non 
** assumpsit infra sex annos;** theplain* 
tiff replied, that this action was ground- 
ed on the trade of merchants, and 
brought against the defendant as factor, 
&c.; the defendant rejoined, that it was 
not an action of account^ to which the 
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biit an action of account was excepted by the statute ^ but the Webber v. 
other justices said nothing thereto^ hut gave judgment for the ^ Tivill. ^ 
defendant, that the plaintiff take nothing by his bill. (7) 
It was also touched by the court that admitting the plaintiff's 



plaiDtiff demurred; and it was said by 
the court that the saving in the statute 
extends only to accounts between, mer- 
chants,, their factors, and servants ; and 
an action on the case will not lie against 
a bailiff or factor, wheve allowances and 
deductions are to be made,, unless the 
account be adjusted,, and stated, as it 
was resolved in StK Paul NeaTtn case 
against his bailiff, [d] Where the ac' 
count is once stated^ the plaintiff must 
bring his action within six years, but if 
it be adjusted, and a following account 
is added, in such case the plaintiff shall 
not be barred by the statute, because it 
is a running account. 2 Mod. Sll, S12. 
Farrington v. Lea 1 Mod. 268. S. C. 
It was also adjudged in 4 Mod. 105. 
Chievly v. Bond^ that the statute ex- 
cepts only accounts which are current 
between merchants, and not any which 
are stated. It was also holden by Jef- 
fries lord chancellor, that the statute of 
limitations is no plea ia bar in an open 
account i 1 Vern. ^5S* Scudamore v. 
White.' and in 2 Vern. 276. Sherman 
V, Sherman^ it is said, that only open 
accounts between merchants are saved 
by the statute. And Lord HardmciCf 
in a case before him in chancery says, 
" that it is a pretty difficult construc- 
tion how to apply the exception in the 
jstatute relating to merchants' accounts. 



It is not, that the defendant may not 
plead the statute in all cases where the 
account is closed and concluded be- 
tween the parties, and the dealing and 
transaction over* It was not the mean- 
ing to hinder that ; but it was to pre- 
vent dividing tiie account between 
merchants where it was a running ac- 
count, when perhaps part might have 
begun long before the time of the sta- 
tute, and the account never settied, and 
perhaps there might have been dealings 
and transactions voithin 'the time of the 
statute." 2 Ves.400. Welfqrdv.Liddel. 
So where the plaintiff, to a plea of the 
statute, replied a bill of Middlesex^ and 
that the defendant promised to pay 
within six years before the suing out of 
the writ, and it appeared, that all the 
items in the bill whereon the demand 
arose, except the last, were above six 
years standing before, the bill o^Mid' 
dlesex sued out ; it was insisted for the 
plaintiff that the last item being within 
six years, and this being a current ac- 
count never liquidated, should draw the 
former items out of the statute ; but it 
was held by Mr. Justice Denison^ that 
the clause in the statute of limitations 
about merchants* accounts extended 
only to cases where there were mutual 
accounts, and reciprocal demands be- 
tween two persons ; but if there were 



\d] But where a fieictor refuses to 
account an action of assumpsit will 
lie for such refusal, for there is an im- 
plied promise to account, arising from 
his situation as factor. And the statute 
runs from the time of the refusal, 
1 Taunt. 572. Topkam v. Braddick. 
The action of. account is now. very 



seldom resorted to ; and notwithstand- 
ing the case of ScoU v. Mcintosh, 
2 Campb. 2S8., it has been held that 
the balance of an account, however 
numerous the items, may be recovered 
in assumpsit. 5 Taunt. 431. Tomkins r. 
WiUshear. 1 Marsh. 115. S.C.5 Ta jnt 
432. note, Arnold v. fVebb* . 
Cc 3 
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replication had been good for the mofiey on the account, and 
the action for that had not been limited by the statute, yet 
when the defendant had pleaded the statute to both promises 
in the declaration which was a good ^esLprimd facie, and the 



only a demand by A. against B. in the 
common way of business, as by a trades- 
man on his customer, that cannot be 
called merchants' accounts; and he was 
clearly of opinion that in that case, the 
statute was a bar to all demands of 
above six years standing. Bull. Nis. Pri. 
149, 150. Cotes r. Harris. So in the case 
of Crunch v. Kirhman^ before Lord 
Kenyan^ Peake's Nis. Pri, 121. which 
was an action for goods sold and deli- 
vered by the testator, to which the de- 
fendant pleaded the general issue, and 
gave a notice of set-off for goods sold 
and delivered, &c; The defendant's 
set-off consisted of several items for 
goods sold at different times from 1783 
to 1788 : the plaintiff's demand accrued 
chiefly in the year 1783, but there were 
two small articles sold in the year 1789. 
It was contended on the part of the 
plaintiff that the greatest part of tlie 
set-off was within the statute of limit- 
ations, no promise being proved witliin 
six years. But Lord Kenyan said he 
thought this was within the exception 
in the statute as to merchants' accounts. 
He agreed that where the demand of 
one party arises long after the demand 
of the other, that shall not revive the 
antecedent account ; but this was in the 
nature of a running and mutual account 
between the parties, and was precisely 
the case put by Mr. J. Denison iu Cotes 
v. Harris^ which his lordship said he 
particularly remembered, and of which 
he believed no one but himself had 
taken a n9te, the report of it which ap- 
peared in Buller's Nisi Prius having 
been furnished by him. It was then 
contended by the plaintiff's counsel, 
that the exception extended to no 



other description of persons but mer" 
chants; but Lord Kenyoh over-ruled 
it. However this opinion seems once 
to have prevailed, as appears from 
Chan. Cas. 152. Sherman v. Withers^ 
where it was said that the exception 
as to merchants' accounts extends only 
to merchants trading beyond sea, and 
not to inland merchants ; so Atkyns J. 
thought that no other sort of trades- 
men but merchants were within the 
benefit of this exception, and that it 
did not extend to shop-keepers, they 
not being within the same mischief. 
1 Mod. 270. Farrington v. Lee. After- 
wards it was adjudged in Catling v. 
Skouiding, 6 Term Rep. I89., that if 
there be a mutual account of any sort 
between the plaintiff and defendant, 
for any item of which credit has been 
given within six years, that is such evi- 
dence, of an acknowledgment of there 
being such an open account between 
the parties, and of a promise to pay 
the balance, as to take it out of the 
statute. That case was, assumpsit for 
use and occupation, — the defendant 
pleaded the statute, and a set-off for 
goods sold and delivered. — Replica* 
tion that the defendant did promise 
within six years. The plaintiff's tes- 
tator was an attorney at H., the de- 
fendant was a dealer in spirituous li* 
/quors, and a tallow-chandler. There 
was due from the defendant to the 
testator at the time of his death, on 
the 20th of October 1788, for rent 
2OOL for nine years and a half, and 
2tf. for cash on account. During the 
time these arrears of rent were be- 
coming due, the -defendant furnished 
the testator with various articles sb 
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plaintiff made an erUire repUcation to the plea^ and ihe repli- Webber v. 
cation was bad as to the indebitatus assumpsit, though saffi- Tivill. 
cient as to the insinud computasset^ yet the replication being 
enUre^ and bad in part, is bad in the whole, and ought to be 



the way ol^ his trade* The balance 
due to the testator's estate at the ^ime 
of his death was above 171/* There 
never tvas any settlement of account be* 
itoeen the testator and the defendant. 
The last half year's arrear of rent^ and 
one or ttoo of the last articles of the de- 
Jendanfs biUf were within six years 
before the plaintiff* s writ was sued out. 
It was objected by the defendant that 
this case was not within the exception 
in the statute ; and if it were, it should 
have been replied specially, in order 
to have brought the case directly with* 
in the statutCf and in support thereof 
this case of Webber v. TivUl^ and the 
before mentioned case of Farrington v. 
Lee were cited; and it was further 
contended, that the exception was con- 
fined to accounts current between the 
parties, and therefore did not extend to 
cross demands of a distinct nature, as 
the demand in this case was ; for other- 
wise every cross demand might be con- 
verted into an account current to pre- 
vent the operation of the statute ; but 
it was adjudged by Lord Kenyan and 
the court, that where there is no item 
of account at all within six years before 
the action brought, the plaintiff will be 
precluded unless he can bring his case 
within the exception in the statute con- 
cerning merchants' accounts, and in 
such case his replication must bring his 
case within the statute. But it must be 
remembered that there the plaintiff is 
not barred, though there has been no 
transaction of any kind between the 
parties for six years ; for by his repli- 
cation he insists that his case never 
was within the statute, for that ** the 
accounts were between merchant and 
merchant/' &c. But the case before 



the court steered wide of that objec- 
tion; it was not doubted, but that a 
promise or acknowledgment within six 
years would take the case out of the 
statute, and the only question was whe- 
ther there was not evidence of an ac* 
knowledgment; There were mutual 
items of accounts, and Lord Kenyan 
said he took it to have been clearly 
settled, that every new item and credit 
in an account, given by one party to 
the other, was an admission of thera 
being some unsettled account between 
them, the amount of which was after- 
wards to be ascertained : and any act, 
which the jury might consider as an 
acknowledgment of its being an open 
account, was sufficient to take the case 
out of the statute. That daily expe- 
rience taught us that if that rule were 
overturned, it would lead to infinite in* 
justice. In Cotes v. Harris all the items 
were on one side ; and Denison J., n^ho 
well knew what was the proper replir 
cation in such cases, and was well ac« 
quainted with the import of the statute 
of limitations, said, where all the items 
are on one side, the last item which ^ 
happens to be within six years shall not 
draw after it those that are of longer 
standing ; but it was not doubted there, 
byt if there had been mutual demands^ 
the plaintiff might have recovered. 

(7) It appears by some of the cases 
cited in the preceding note, that the 
law is now taken to be, that the ex- 
ception in the statute applies also to 
actions on the case; and the distinction 
is, that where there have b^n mutual, 
current, and unsettled, dealmgs and ac- 
counts between the parties, and any 
of the items are within six years, the 
plaintiff; to a plea of the statute that the 
Cc 4 
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WsBBBRtr. adjudged wholly agunst the plaintiff who made it — And 
TiTiLL. ^is ^^ 1^ f^jjii in ^e replicationt as I coocime^^^piod 

nola, (8) 



defendant did not promise ' within six 
years,' may repi j generally ^ that the 
defendant did so promisey and the rea* 
son seems to be, because the mutual 
accounts between the parties, for any 
iiem of which credit has been given 
withm six years, are of themselves 
evidence of there being such an open 
accouiity and of a promise to pay the 
balance: therefore that sort of evidence 
is as proper on the issue of non asmmp' 
sii infra sex annoSf as any other evi- 
dence of an acknowledgment of the 
debt by the defendant, or of his pro- 
mise to pay it, which is always admitted 
under that issue to take the case out of 
the statute. But where there b no item 
of account at all within six years, the 
the plaintiff to the plea of the statute 
must reply specially^ as is done in this 
case, (p. 12S.) in order to bring his 
case within the exception in the statute. 
However, it seems formerly to have been 
holden according to the argument of 
Jones, and the opinion of Morton J., 
that no' other action but of account was 
excepted by the statute. And perhaps 
the ground of that opinion was, that as 
it was agreed on all hands that an un- 
settled account was within the excep* 
tion in the statute, and the true legal 
remedy where the account is unsettled, 
being by an action qfaccount^ therefore 
the construction of the statute was, that 
only actions of account were within the 
exception. In the before cited case of 
Farrington v. Lee, 1 Mod. 270., which 
was determined about five years subse- 
quent to the present, it was resolved by 
jVbriA chief justice, JVyndham and 
Scroggs justices, that the exception in 
the statute goes only to actions of 
acvountf and not to other actions. And 



they took a diversity betwixt an ac« 
count currentf and an account staUd. 
After the account stated, the certainty 
of the debt appears, and all the mtri- 
cacy of account is out of doors. And 
by North, if after an account stated, 
upon the balance of it, a sum appear 
due to either of the parties, which sum 
is not paid, but is afterwards thrown- 
into a new account between the same 
parties, it is now slipped out of the sta- 
tute again. And in the report of the 
same case, 2 Mod. S12. it is said» that 
if an action oi assumpsit for goods sold, 
and on an insimul computasset be not 
barred, then the exception would ex- 
tend to all actions between merchants 
and their factors, as well as to actions 
of account, which was never intended. 
So in an action on the case on a bill of 
exchange brought against the drawer, 
the defendant pleaded that the cause of 
action did not accrue at any time within 
six years before the exhibiting of the 
bill ; the plaintiff replied, that he and 
the defendant are and were merchants^ 
and that the bill of exchange was upon 
an account between them concerning 
merchandises, and it was adjudged by 
Holt C. J. and the court, upon de- 
murrer, that bills of exchange for value 
received are not such matters of ac- 
count as are intended by the exception 
in the statute of limitations ; and that 
by the exception in the statute con- 
cerning merchants* accounts, no other 
actions are excepted but actions of ac 
count. Carth. 226. Chevely v. Bond. 
1 Show. 34*1. S.C. To an action of 
account. the defendant may plead the 
statute, and the plaintiff may reply that 
it was an account between merchants. 
See the form, Vid. Ent. 76. 3 Wils. 
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Coppio t^^^tt^ Hurnard. Case 23* 

HiL 21 & 22 Car. XL Regis. Rot. 1251. . 

CUFFOLKf to wit BE it remembered that beretofisre, to Sum prece. 
wit, in the term otSt. Michael last past, before our lord ^^ si^^* 
the king 'at fVeslminsier came TikMRO^ G:!ppf» by £(2ward 
Nelson his attorney, and brought here into the court of our 
said lord the king then there his certain bill against WiUunn 
Humard gent in custody of. the marshal of a plea of debt, . '■- \ 

and there are pledges of prosecution, to wit, John Doe and 
Richard Bae, which said bill follows in these words, to wit : 
Sifffblk to wit, I^omas Coppin complains of William Humard l^^ «n » 
gent being in the custody of the marshal of the marshalsea * 
of pur. lord the king before the king himself, of n plea that 
he render to him 9L of lawful money of JSi^fani^. which lie . 
owes lOf and unjustly detains from him, for this, to wit, that 
whereas on the 12th day of Sepiember in the 19th year of the 
reign of our lord Charles the 2d, now king of England^ :&c 
certain suits and controversies were moved, had and depend* 
in^ between the said ^Fhomas and WiUiam^ (1) for the pacify- (i) Sm anteei. 
ing and determining of which said suits and controversies, g^^J^y^ "' 
the said Thomas and WHUam on the said 12th day cSSeptem* note (I)?' 
ber in the 19th year aforesaid, at Halesworth in the county 
afpresaid, submitted (2) themselves to stand tp the award, (2) lb. note (2) 
order, and judgment of one William Caty gent and one C |^8 ] 
Edward Nelson gent arbitrators indifferently chosen between defendaiit tub- 
them, so as the said award should be made by the said "'j'^^?^' 
arbitrators of and upon the premises before the last day of award of w. c 
Michaelmas term then next following, if they could, and if !!!!l^L^'l!l!!f 
they could not, then to the award and final determination of award befora 
one Richard Ccke esq. an umpire indifferently chosen between Sl^J?!lw,^^ 
the said Thomas and William Humard^ so as that award should tmn, and if 
be made of and upon the premises before the said hist day of ^^t^un« 
Michaelmas term. And the said Thomas in fiu^ says, that the pinge ofR. c. 
said WHliam Cory and Edward Nelson did not make any award, fau MmdTbefore 
nor could they make any award, between the said parties, of the wid last day 
and upon the premises, before the said last day of Michaelmas tcnn. 
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(3) Ante, 62. 

iiote(S). 
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term ; and the said Richard Ccike having notice diereof, alsd 
having taken upon hims^elf the burthen of the said award 
aflierwardsy and before the. said last day of Michaelmas term 
aforesaid, to wit, on the 27th day of November in the afore- 
said 19th year of the reign of our said lord the now king^ at 
Halesworth aforesaid, awarded between the said J*homas and 
Wmiam Huniard of and upon the premises (S) in form fol- 
lowing, diat is to toy, that the said William Humard on the 
24th day of December then next following, should pay to the 
said TTumas Cqppin 9L as well i^r money due from the said 
William Humard to the said Thomas^ as for the costs and 
charges of the said Thomas in and about the prosecuting and 
defending of the said several suits, and thai on payment of the 
said 9/«, the said Thomas and William should give to each 
other general acquittances ; (4) whereby an action has accrued 
to the said Thomas to demand and have from the said William 
Humard the aforesaid 9/. Yet the said William (although 
often required) has not yet paid the said 9/. to the said Thomasj 
but to pay the same to him has hitherto altogether refused 
and still refuses, to the damage of the said Thomas of 10^ and 
therefore he brings suit, &c. (5) 

And now at this day, to wit, on Saturday next after the 
octave of Si. Hilary in this same term, until which day the 
said William Humardhad leave to imparl to the said bill, and 
then to answer, &c. before our lord the king at Westminster, 
comes as well tiie said Thomas Coppin by bis attorney afore- 
said, as the said William by William Cary his attorney. And 
the said William Humard defends the wrong and injury when, 
&c. and says that the said Thomas ought not to have or main«> 
tain his said action thereof against him, because he says that 
the declaration aforesaid, and the matter in the same con- 
tained, are not sufficient in law for the said Thomas to have his 
aforesaid action thereof maintained against him tiie said Wil<^ 
Ham Humardf to which said declaration he the siud William 
Humard has no necessity, nor is he bound by the law of the 
land in anywise to answer. And this he is ready to verify ; 
wherefore for want of a sufficient declaration in this behalf^ he 
the said William Humard prays judgment, and that the said 
Thomas may be barred from having his said action thereof 
against him the said William, (6) &c. 



(6) See 5 Mod. ISl. Leaves y.-Ber- 
nardf where it is holden, that if a plea 
is ever so informal, beginning and end- 
iBg In abtUemcntt and indeed partaking 



very littie of the usual form of a de- 
murrer, but is nevertheless meant to be, 
and in 'substance is, a demurrer, it is 
good. 
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' And the said Thomias says, that he, by any thing by the Coppim v. 

iaii William Humard above in pleading alleged ought not to ^Hornard,^ 

be barred from having his aforesaid action thereof against the joindcr^in De- 

said William Humard^ because he says, that the declaration muncr. 

aforesaid, and the matter in the same contained, are good and 

sufficient in law for him the said Thomas to have his aforesaid 

action thereof maintained against the said William Humard^ 

which said declaration and the matter in the same contained, - 

he the said JTimias is ready to verify and prov^ as the court, 

&c. and because the said William Humard does not answer 

the said declaration, nor has hitherto in any wise denied the 

same, the said TTiomas prays judgment, and his debt aforesaid, 

together with his damages on occasion of the detention of 

the said debt, to be adjudged to him, &c. But because the 

court of our said lord the king now here is not yet advised what 

judgment to give of and upon the premises, a day therefore is 

given to the parties aforesaid, before our lord the king at West- 

minster^ until day next after to hear 

their judgment of and upon the premises, because the court of 

bur said lord the king here is thereof not yet, &c. 



Coppin versus Hurnard. . Case 23. 

Hil. 21 & 22 Car. IL Reg^s. Rot. 1251. 

DEBT upon an award by Coppin against Humard ; the a c. i Sid. 
plaintifl^ declares that whereas there were divers suits ^^'^^^ 
and controversies depending between the plaintiff and defend- is?. ' 
ant, for the determining of which, the plaintiff and defend- } ]^.^f/v 
ant, oh the 12th of September in the 19th year of the reign s Keb. 562. 
of the now king, submitted themselves to stand to the award fj ^ fubmwioii 
of William Cary, and Edward Nelson^, arbitrators indifferently betoarbitrmton, 
chosen between them, so as the said award should be made ^re^thentoaa 
by the said arbitrators of and upon the premises before the umpire, and Um 
last day of Michaelmas term then next following, if they could, pirage arelimiU 
and if they could not, then to the award and final deter- •dtotheiwiM 

"/• t%' * 1 ^ y ••f/^ t «toy, the power 

mmation ot one Rtchard Coke, esq. an umpire mdinerently oftheumpiraia 
chosen between the parties, so as the said umpirage should be ai^^ijai**^ 
made of and upon the premises before the said last day of agreed and de. 
Michaelmas term aforesaid. And the plaintiff in fact says, that ^^a Winter- 
the arbitrators did not make, nor could they make, any award meddle any 
between the parties aforesaid of and upon the premises before S^^^^^b 



1^ a Coppin versus Hurnard^ 

CoppiN o» the said last day of Michaelmas term,- whereof the said uiii«- 
^HuRNARP.^ pire, having noticei and having taken on himself the burden 
caqe, must shew ^^ ^® award^ afterwards^ and before the said last day of 
inhitdecian- Micbodmas term, to. wit, on the 27th of November in the 
wkjf*th£ arbUra" *19th year aforesaid^ made his mnpirage pn the premises be- 
^^^<^"^ tweea the parties, namely, that the said defendant at Ckrishnas 
following should pay to the pliuntiff 92. for money due to the 



*C 130 ] plaintiff and also for the costs of several suits at law;, and that 
on payment of that money both parties should give gene- 
ral acquittances to each other. And the plaintiff avers non- 
payment of the money, wkerdnf an acUon ias accrued, Sfc. to 
which declaration the defendant demurred iahw.. 

And it was argued by Jones for the defendant, that the 
umpirage was void, because the umpire has made hb award 
within the time limited for the arbitrators ta make their 
award. For the arbitrators have power to make their award 
at any time before the last day of Michaelmas term follow- 
ing ; and the umpire has no power to make hi& awavd but 
only in case the arbitrators cannot make their award. But it 
does not appear hef e that the arbitrators could not make their 
award ; for although it is averred in the declaration that the 
arbitrators could not make their award, yet this avails nothing, 
unless a q)ecial cause be shewn why they could not make their 
award. For suppose that, after the umpire has made his 
award, the arbitrators had also made their award, which of 
them is the defendant bound to perform? Certainly he is 
bound to perform the award of the arbitrators ; wherefore it 
follows that the umpire has made his award sooner than he 
ought, and therefore the umpirage is void in law. And he 
• & C. citod cited Barber and Gile^s case, 1 Roll. Abn 261.*, where the 
s Vent 115. submission was to arbitrators, and if they disagreed then to 
the umpin^ of J. S^ so as the award, or umpirage be made 
before the first day of May ; in this case the umpire cannot 
make any award before the arbitrators have disagreed; and 
the arbitrators have power to make their award at any time 
before that day, and so no time limited for the umpire, and 
therefore his power merely void, as it is said in the book. 
And he also cited the case of Bernard v. Kir^, 1 Roll Abr. 
ts. C. Sty. 262. -j-, where the submission was to abitrators, so as they 
1 Mod. 275. make their award to-morrow^ and if they cannot then agree, 
If a TObmiMioD ^^^^ ^ ^^ umpirage of T. &, so as he make his umpirage 

be to arDitrators ».» •!•. « • »<? 

sDMtb^roake io-morrow, or the next day, m this case the umpire cannot 
^nw ^d If ^^^ ^^^ umpirage on the morrow, although the arbitrators. 
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dedare that they would not- any more intermeddle with the Coppin v. 
award. But he said that» perhaps the umpirage in this case , pknarp.^ 
might have been good, if the arbitrators had met before the they cannot 
day and disagreed, and therefore had relinquished their power ^«^' ^ ^ 
to the unq)ire^ and had so declared it, and all this matter had he nukes ids 
appeared in the declaration; but now no such matter ap- «^pi'*e®^ 
pears in the declaration; wherefore he concluded that the next day, in ^h 
dedaration was not good, and prayed judgment for the ^|^|^|^^i^if^ 

defendant. umpirage on the 

Saunders for the plaintiff argued, that the umpirage was ™?Y32 i 
well made, and the question is not so properly whether the 
umpirage be good, or not, as whether the submission of the 
parties be wholly void as to the umpire, or not ; for by the 
submission, as well the umpurage as the award, was limited 
to be made before the last day of Michaelmas term, and 
therefore the umpirage ought of necessi^ to be made widiin 
the time' limited to the arbitrators* to make their award, be- 
cause the same time was limited for the one as for the other. 
And therefore to construe the submission to be void, which 
is the proper actof the parties, is a very hardcase^ if by any 
reasonable construction it can be otherwise. And he said, 
that here it may be well construed in this manner, namely, 
the parties submit to the award- of the arbitrators to be made 
before the last day of the term, if they make any award ; 
and if they do not make any, and the umpire shall make an 
umpirage within the same time, then the parties shall stand 
to such umpirage. And this was the true sense and inten- 
tion of the parties, and is not void, but stands well with law. 
And he compared this submission to a case in Dyer^ 347. a* 
where the condition of an obligation was, that the obl^r 
before such a day should make a lease to the obligee for 
the term of thirty-one years, if A. B. would assent to it, 
and if he would not assent, then for twenty-one years, there 
the obligor was boimd- to make the one lease or the other 
before the day, although A. B. might assent at any time be- 
fore. the day; and if he assoited, the obligor was obliged to 
make a lease for thir^-one years, but if he did not, yet he 
iwas bound to make a lease for twenty-one years within the 
time. And as to the ease of Bernard y.King^ he said, that 
there was not any reason to construe the umpirage to be good, 
being made witldn the time which the arbitrators had to mdce 
iheir award, because the umpire had a longer time limited to 
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Coffin d. l^m to make his umpirage^ after tiie time limited to make> 
t ^^^'^^"j the award was determined, wherefore there was no necessity' 
to make the umpirage within the time limited for the award. 
Bnt otherwise it is in the case at bar, for here the award and 
umpirage were limited together within the same time^ so that 
the umpirage ought to be made within the time limited for 
the award, or else it cannot be madeatalL And as to the 
case of Barber t. GSes^ he answered, that the case was that 
the arbitrators had time to disagree until the last minute of 
[ 132 3 the time limited for making the award or umpirage; but he 
said, that if the arbitrators will meet before the time is sa 
elapsed, .and then disagree and declare their disagreement, 
the umpire may. well afterwards, and within the time^ make 
his umpirage^ and it will be good as may be collected out of 
the same book. For the book says, that the umpire cannot 
make his umpirage until the disagreement of the abitratorSf 
which implies that he may after their disagreement within 
the time limited : bat if the arbitrators defer their disagree- 
ment to the last instant of time, then is the power of the 
umpire merely void, as the book says, namely, by this matter 
ex fost fa/do / but the submission was good at first, and might 
have tdcen effect in the umpirage ; and the said book, he said, 
does not imply the contrary. And here it is averred that the 
arbitrators did not make^ nor cotdd make any award, so that 
it was impossible for the arbitrators to make their award, as 
it is averred, wherefore the umpire might well make his um- 
pirage; for perhaps one of the arbitrators was dead, and 
therefore the arbitrators did not make, nor could they make, 
an award, &c. And to prove the submission good the case 
•S.C. Godb. of 25^ and Farter, 1 Roll. Abr. 261.*, is express, for 
The express' there was the same time for the arbitrators and for the urn-* 
agreementof the pire to make the award, or umpirage, and it was there said 
make im'umpi- that it was good, because it was the express agreement of the 
Sou ^dw pu^es. And in this case the umpire having made an umpir^|;e 
time is limited and the arbitrators having made no award, he concluded that 
tmwand fortfic *^® umpirage was well made, and prayed judgment for the 

umpire to make plainttfi. 

And after advising for one or two terms, the court in this 
term gave judgment for the defendant And the prindpal 
reason was, because the averment in the dedaration was not 
suflBdent; for the plaintiff has averred that the arbitrators 
did net waie^ nor cotdd maie^ amf a*aoard: and it is true, Aat 



tbe award or 
umpirage. 
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at tfaei tfane of the umpirage Binder the arbiCratois bad not made Coppik v. 
any award, but they might, either then, or afterwards, have ^Hurward,^ 
made their award, and consequently the umpire has made ^ 

his umpirage before it came to his turn. And the averment 
that the arbitrators could not^ is idle and of no signification ; 
for nothing appears to the court to the contrary but that the 
arbitrators might have made thdr award, if they would. But 
true it is, if the plaintiff had shewn that one of the arbitrators 
had been dead, then it would have appeared to the court that 
the arbitrators eould not make their award, but it does not ap- 
pear so now. So if the plaintiff had declared that the arbi- 
trators had disagreed about making the award, and they had 
declared that they would not intermeddle any more with the 
the award, then by the court, except Taif$den justice, the * 

umpire might well have made his umpirage: but Twysden [ IdS ] ' 
hdd that the submission as to the umpire was altogether void. 
The case, however, as it appears upon the record, was ad- 
judged for the defendant by the whole court. 

Note ; that the case ofjenmngs and Vatukputl in Cro. Car. Arbitntonnaj 
S6S, and in 1 Roll. Abr. 962., was agreed by the court, namely, ^;t^ J mik6 
that the arbitrators, within the time limited to make their award, tl»r «*<^rd 
may choose an umpire to make an umpirage after the time for pire to pakT* 

making their award is determined. (7) •? umpi»g« 

^ ^ ' after the ttmefiir 

their award » determined. 



(7) In the case of F^aU v. Farter^ 
1 Roll. Abr. 261. pl.S. it is held, that^ 
if there be a submission to arbitrators 
with this clause, ** that if they do not 
^* end it within ten days they shall 
'* Bomioate another that shall end it 
** within ten days,'* and they do not 
agree within ten days, upon which they 
appoint another who makes an award 
within ten days, the umpirage is good, 
because it is the appointment of the 
parties and their special agreement, and 
by making the umpire the authority of 
the arbitrator determines. 

If arbitrators chose an umpire before 
the time aUowed for their award was ex- 
pired, it was formerly holden, that such 
nomination was ^o^/^o void, though 
they absolutely resolved not to make any 
award themselves, 1 Salk. 70. Bc^nMs 



V. Grey. S.C. 12 Mod. 120. 1 Ld.Raym. 
222. It was also the opinion formtfly^ 
that the power of the arbitrators Was not 
determined by the election of an umpire 
within the time limited to themselves^ 
unless they absolutely refused to make 
any award ; and even in that case the 
umpirage made within the time was 
void ; for though the arbitrators might 
choose an umpire at any time during 
the continuance of their power, yet the 
umpire could not act until the time for 
the arbitrators was expired; but the 
arbitrators might still have made an 
award. I Lev. d02. Donovan v. Mascal* 
«.C. Sir T. Raym. 205. 1 Mod. 27^ 
But the law seems now to be otherwises 
As where in debt on bond, with a conr 
dition to perform the award of A* and 
B. 80 as they made their award on or 
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before ihe ^9th of June, and if they 
made no award, then to perform the 
umpirage of him whom A. and B. should 
elect, &c. upon ntd agard pleaded, the 
plaintiff replied, that A. and B. on the 
2^k of June elected C. to be umpire, 
and that he had made his umpirage, &c. 
and assigned a breach, &c. And upon 
demurrer exception was taken, that A. 
and B. had all the 29th of June to make 
their award ; but it was over-ruled ; for 
* per H(A chief justice, if a submission 
be made to A. and B. so as t)iey make 
their award befbre midiummer, and if 
they do not agree, then to such umpire 
as.they shall choose, so as he makes his 
umpirage be/bre midsummer, and an 
umpirage is made accordingly, it is 
good, because the arbitrators deter- 
mined their power before by electing 
im umpire. And so it was resolved in 
the case of Tnfven v« TuMeton. 1 Lev. 
174. 2 Keb. 15. But if an umpire be 
ifiimed in the submission, he cannot 
make his umpirage, before the time is 
expired which is given to the arbitrators 
to mkke their award. 1 Ld. Rayra. 671. 
MiuheUy. Harris. S. C. 12 Mod. 512. 
I Salk. 7l» 72. [a] So where the sub- 
jttissioti was *' so as the award be made 
•*' by the arbitrators on or before the 21st 
^ of May, and if not made before that 
f* day, then to ktand to the award of an 
^< umpire, &c." the arbitrators made no 
nward, but chose an umpire on the 
i20th'of May, who awarded, that the 
defendant should pay to the plaintiff 
¥A. before the 1 1 th day of June follow- 
ing ; it was objected that they had no 
|iovrer to choose an umpire on the 20th 
x>f May because the arbitrators them- 
selves had'power till the end of 2lBt of 
'May to make their award: but the ob- 
jection was disallowed, for the arbi- 
Mitdrs not having made any award; the 
-award of the umpire was good,and judg- 



ment for the plaintiff. 1 Lutw. 541. 544. 
EUiaiy.ChevalL So where in debt upon 
bond for the performance of the award 
of J. S. and J. N. so as they made it on 
or before the Istddy of JWy,and if not, 
then to the umpirage of J. D. so as he 
make it on or before the 2d day of July. 
The arbitrators made no award, but 
J. D. made.his umpirage on ike first day 
of July ; and upon demurrer it was ob- 
jected that it was made before the time 
allotted by the submission, because the 
arbitrators had the whole day, namely, 
the first day of July to make their 
award, and this umpirage wai made 
on the first day, and the case o^ Barnard 
V. King was cited ; but it was adjudged 
that the umpirage was good, for the 
parties had expressly given to the um- 
pire the first day for executing his au- 
thority ; and the court did not think 
the reason of the resolution of the. case 
cited to be of any force, namely, that 
the court would be in confusion to ad- 
judge which should be good in case the 
arbitrators and the umpire had made 
several awards ; for the alvard of the 
arbitrators if they had made any would 
be adjudged good, but if they had not, 
then the umpirage should bind, and 
there would be no confusion upon con- 
currence of authority as to the time, for 
the umpire had not an i^solute, but only 
a conditional concurrence, namely, if 
the arbitrators make no award within 
the time, and they thought the case in 
Roll. Abr. was not good law. Sir T. 
Jones, 167, 168. Ckuey. Dare. S.C. 
2 Show. 164. And in 2 Term. Rep. 
644, 645. Roe Y.Doe, it was objected 
that the two arbitrators, who had 
the power of naming an umpire, had 
named one before they had entered 
into the examination of the subject 
at all; but the court said that there 
was not any ground for the : object!^ ; 



[aj Contra, STA.tc S. 559. Smailesr. Wright. See post/ WStf: n. [c]. 
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for it rather eeemed to be the fairest 
way of choosing an umpire. And they 
said that it had been solemnly deter- 
mined in that court about thirty years 
before, that arbitrators might elect an 
umpire the instant they began to take 
the matter into consideration. See also 
2 Barnard, K. B. 154. Ctnod v. Waller, 
[b] And it seems to be novir settled, 
that arbitrators cannot proceed on a re- 
ference, after tliey have once named an 
umpire, for then their authority < 



though the time for making the award 
is not expired. Rep. Prac. C. B: 116. 
Danes v. Montey. Viu. Arbitrament, 
97. pK 18. S. C. Hence it seems to 
follow, that the umpire may make his 
umpirage before the time which is al- 
lowed the arbitrators to make their 
award, is expired, notwithstanding what 
is said by Lord Holt in the before cjted 
case of Mitchell v. Harris* 1 Ld. Raym. 
671. [c] It was abo adjudged in C. B. 
by three judges against the opinion of 



[i] In 4 Taunt. 2S2. Beck v. Sargent^ 
where the submission was, that, if the 
arbitrators did not make their award by 
a certain day, then the parties were to 
abide the awarc^ of an umpire to be 
chosen by the arbitrators, it was held 
by Mamfidd C. J. that their power to 
appoint an umpire did not begin till 
they failed to make an award on the 
day appropriated. It must be observed, 
however, that the decision of this point 
was not necessary for the case, the 
question not being whether the choice 
of an umpire was made too soorif but 
whether it was made too late : and that 
in the following term, in the case of 
Harding v. Watts, 15 East, 556., where 
the point was expressly raised, it was 
held that the arbitrators may choose 
the umpire either before or after the 
time for making their own award ex- 
pires, provided it be within the time 
given to the umpire. 

[c] It was agreed by Lord Holt in 
this case (as appears in the former part 
of this note) that in general the umpire 
might make his umpirage before the 
time allowed the arbitrators to make 
their award, had expired ; but he ex- 
cepted the case where the umpire is 
named in the submission. This excep- 
tion, however, has since been overruled 
in S M. & S. 559. • Smailes v. Wright. 
That case was as follows. The sub- 
mission was to two, as arbitratorsi and 
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a third as umpire, so as the arbitrators 
made their award by a certain days and 
if the arbitrators did not make their 
award by that time, then the submis- 
sion bond was not to be avoided, pro- 
vided the umpire made his award on or 
before a subsequent day. The arbi- 
trators finally disagreed, and declared 
(hey would make no award, whereupon 
the umpire made his umpirage, two 
days before the expiration of Uie time 
allowed the arbitrators ; and tt was held 
good : though the court allowed it was 
defeasible in the event of the arbitrators 
making their award within due time. 
And in 5 M. & S. 193., Sprigens v. 
Nash, where the circumstances were 
the same as in Smailes v. Wright, ex- 
cept that the arbitrators were to ap-. 
point the umpire, the umpirage was 
held good, though it did not state that 
the arbitrators had disagreed. 

With regard to what is said above, 
respecting the determination of the 
power of the arbitrators, by the nomin- 
ation of the umpire, it should seem that 
the law is now different, though there 
has been no express decision to that 
effect. Lord Ellenborough C. J. how- 
ever, in Harding v. Watts, ubi supra, 
said, <* It is very convenient for arbi- 
" trators to begin by appointing an urn- 
** pirCf beo|iuse they are more likely to 
** agree upon a proper choice of one 
** before they themselves begin to quar- 
Dd 
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PoUeacfm C J.> that where a aabmisaion 
was to two arbitralorsy and if they make 
no award* then to the umpirage of such 
person as they should choose* and they 
chose one J. N., who refused, and then 
they chose another* such nomination 
was a good ooe* for their power was not 
so determined by the election of the 
first umpire* that upon his refusal they 
could not appoint another; and the 
ftrst nomination being void by his re- 
fiisal was the same thing as if they had 
never chosen an utdpire at all« 3 Lev. 
263. Trippety. Eyre. S. C. 5 Mod. 
457- 2 Vent. 113. 1 Show. 76. But in a 
subsequent case it was said by Hali 
C.J-Uiat if arbitrators have authority 
to choose an i|ropire» and they choose 



one aocordingiy, they have executed 
their authority* and cannot make an- 
other eiectioo* though the umpire does 
not accept of the umpin^e, but it is 
otlierwise if they elect upon express 
conditioa tliat he does not accept it ; 
for then he is no umpire unless he «:• 
cept it; but RoktAy justice, doubted 
whether an express condition would 
make a difference* because the words 
" if the party elected will accept i^" 
seem to be implied io the election. 
1 Salk. 70. Reynolds v. Qray. S. C. 
I Ld. Rayra. 222- 12 Mod. 120. But 
the better opinion seems to be that if 
the umpire elected refuses, the arbi- 
trators may elect another toties quoties. 
Com. Dig. Arbitrament (F). [d] 



" rel ;" from which it is evident he did 
not suppose that the appointment of the 
umpire would determine the authority 
of the arbitrators. The same may be 
collected from Doe v. Roe^ cited above* 
where the court said it was the fairest 
way for the arbitrators to choose the 
umpire before they entered into the 
examination of the subject. The re- 
sult of the recent cases on these sub- 
jects seems to be* that in cases where 
the arbitrators are to appoint the um» 
• pire, they may do so at any time before 
or after the time limited for making 
their award, so as the appointment is 
within the time allowed for making the 
umpirage. That in all cases where 
the arbitrators disagree the umpirage 
may be made within the time allowed 
the arbitrators for making the award ; 
subject, however* in cases where an 
umpire is named in the submission* to 
become nugatory* if an award be made 
by the arbitrators within the period 
allowed them. And it is probable that 
this would be extended to cases where 
the arbitrators are to nominate the um- 
pire> because it seems to be considered 



that their authority is not determined 
by such nomination. 

With respect to the mode of nomin- 
ating an umpire* it has been held that* 
where each of two arbitrators nominated 
a person to whom the other did not 
object, and then the arbitrators drew lots 
wliich of the two persons so nominated 
should be chosen* the person on whom 
the lot fell was duly elected ; 16 East» 
.51. Neale v. Ledger; but where one 
arbitrator objected to the person pro- 
posed by the other* and afterwards the 
arbitrators tossed up which of them 
should appoint the umpire, and the ar- 
bitrator proposing won, and appointed 
the person objected to* such appoint- 
ment was held bad. 2 B. & A. 218. 
Wells V. Cooke. 

[d] The authority of the arbitrators 
may determine by the death of either 
of the parties to the submission, before 
the award is delivered. 1 Marsh. 366. 
Poits V. Ward. 7 Taunt. 571. Toussaint 
V. Hartop. 1 B. Moore* 287. S. C. 2 B. 
& A. 394. Cooper v. Johnson^ which 
lost cose seems to have overruled the 
distinction taken in Boxjoer v. Taylor. 
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So where arbitrators, having chosen 
an umpire according to their power, 
afterwards joined with him in making 
his award, it was held notwithstanding 



IQ be a good one, for in law it is the 
umpirage of the umpire only, who was 
at liberty to take what advice, or opi- 
nion, or assistance he pleased. S Burr. 



J Taunt. 574*. in notes. Caldwell, SO. 
S. C, between a relbrence, where the 
submission is merely the met of the 
parties, and where a verdict is taken, 
subject to the award of an arbitrator. 

In the case of Cooper v. Johnson, 
Abbot C. J. suggested that it might be 
very proper in orders of nisi prlus in 
future to insert a clause to obviate the 
inconvenience arising from the death of 
either party, before the making of the 
award. This suggestion has been acted 
upon, and it is now the usual practice 
In London and Westminster to insert 
duch a clause. 

The power of the arbitrators may 
also be determined by the revocation 
of the parties. It is a general rule that 
the submission, whether by deed or 
other writing, or by judges' order, or 
order of nisi, prius, may be revoked at 
any time before the award is made. 
1 Bingh.89. Clapham v. Higham, But 
after the submission has been made a 
rule of court, the party cannot rescind 
it without incurring a contempt of court 
by a breach of that rule. 7 East, 612. 
Milne v. Gratrix. 

Although a party may revoke bis 
submission, yet as he cannot destroy 
his agreement to submit, he will in ge- 
neral be liable to an action for so re- 
voking. Thus if the submission be by 
bond, the revocation operates to render 
the condition impossible and makes the 
bond single. 8 Co. 159. Vyniors case. 
And if it be by agreement, under seal 
or otherwise, an action of covenant or 
assumpsit, as the case may be, will lie 
for the breach of such agreement by 
the revocation. 5 B. & A. 507. Marsh 
v.Buiteel. 1 Dowl. & Ryl. 106. S. C. A 
difference was at one time taken be- 



tween submissions by deed and those 
by' parol or writing not under seal ; the 
latter being held to be revocable with 
impunity : for it was said, *' em nudd suh^ 
missione non oritur actio.** 8 Co. 159. 
Fyniora case ; in the same manner as it 
was held, that where the submission was 
without deed, and the award was not 
merely for the payment of money, but 
for the performance of a collateral act^ 
the party had no remedy to enforce iU 
But the law is now taken to be, tliat 
the party may have assumpsit in both 
cases. 2 Saund. 62 b. 2 Ld. Raym. 1040. 
Pursho) V. Baity. 2 Keb. 10. 20. 24. 
Nemgate v. DegMer. Sid. 281. S. C. ; 
and see 5 B. & A. 507. Marsh v. Bul» 
ted. But where no dme is limited for 
the arbitrators to make their award, 
either party may apply to them to pro- 
ceed witliin a reasonable time, and if 
they neglect to do so may revoke his 
submission, without subjecting him- 
self to liability to an action. S M. & S. 
145. Curtis v. Potts. It does not ap- 
pear whether the submission in that 
case was by deed or by parol, but the 
same rule would seem to apply to either 
ca&e. 

If, notwithstanding a proper revo- 
cation and notice of it to the arbitrators, 
the party makes the submission a rule 
of court, and the arbitrators proceed to 
make their award, the revocation may 
be pleaded to an action on tlie award, 
and the court will refuse to enforce the 
award by attachment, 7 East, 608., and 
will set aside the rule ; 5 Taunt. 453. 
King V. Joseph ; but they will not set 
aside the award. Ibid. ; the reason of 
which, it is submitted, may be, that by 
the revocation, the jurisdiction of the 
court in the matter is determined: 
Dd 2 



lS3d 



Coppin versus Hurnard. 



U7^. Soukbgy. Hodgson. 1 Black. Rep. 
463. S. C. [e] And if the arbitrators 
bear all the evidence* and afterwards 
disagree, and state the evidence to the 



umpire* on which he makes his award 
toUhout rt'esamining ike toitneues, it is 
good, unless he is required to examine 
them before he makes his award. 4 Term 



although in King v. Joseph^ Gibbs C. J. 
is reported to have assigned as a ground 
for Uie court's refusal, that setting the 
award aside would have deprived the 
other party of his action of covenant for 
not abiding the award. But with sub- 
mission, this ground appears not a good 
one, for in 5B. & A. 507., Marsh v. Bui' 
ied; 1 Dowl. & Ryl. 106. S. C, where a 
count stated the defendant's covenant 
to obey, abide by, and perform an 
award, and that he would not hinder or 
prevent the arbitrators from making 
their award, and after stating tlie ibak- 
ing of an award, the breach alleged 
was, non-performance of that award, it 
was held a good plea to aver, tliat be- 
fore the award made, the defendant 
revoked ^e authority of the arbitrators : 
from which it would seem to follow, 
that there is no use in the existence of 
the award after a revocation, as it is 
on the breach of the agreement to sub* 
mit to, and not on the breach of that 
to. perform an award, that the party 
roust proceed. See also the judgment 
of Lord EUenborough in 5 East, 266. 
Ckamlof v. Winstanley. 

It is to be observed, that in 1 Bingh. 
Sep.S7* Clapham v. Higham, the court 
of C. B. are reported to have set aside 
an award under the same circumstances 
as those of King v. Joseph, where they 
had refused to do so, with this differ- 
ence only, that in Clapham v. Higham 
the submission waf by a judge's order, 
while in King v. Joseph it was by deed. 
This difference appears immaterial to 
the decision^ and as the real point 
under discussion, in Clapham v. Higham^ 
was, whether a revocation was effectual 
when the submission was by a judge's 
order, it may be doubted whether the 
8 



court intended to decide any thing con- 
trary to King v. Josephy or in fact to 
do any thing more, by setting aside the 
award, than to determine that a revo- 
cation, where the submission is by a 
judge's order, produces the same con- 
sequence as where the submission is by 
deed. But where the order direcu 
(as it usually does) not only the sub- 
mission of the parties, but that either 
party wilfully preventing the arbitrator 
from making his award shall pay sucli 
costs as the court shall think reason- 
able ; such order may be made a rule 
of court, after a revocation, in order to 
enable the court to dispose of the ques- 
tion of costo. 2B.4rA. S95. Aston y. 
George. In his judgment in this case, 
AbboU C. J. remarked, that *' there is 
" a material distinction between a re- 
" ference under a judge's^ order and a 
«' reference by deed. In the latter 
*' case, the submission to arWtration is 
'< alone made a rule of court, by virtue 
<< of the sUtute. It follows, therefore, 
*' that when the submission is re- 
*< voked there' remains nothing which 
** can be made a rule of court ; a 
'< judge's order, on the other hand, may 
*' be made a rule of court without re- 
** ference to any statute." 

There may be a virtual, as well as an 
express revocation, such as the marriage 
of 9Lfeme sole, before award made, for it 
is in law a civil death of all her rights. 
5 East, 266. ChamUif v. mnstanley. 
But the bankruptcy of the plaintiff, after 
reference by order of N. P., and before 
award made, was held not to operate as 
a revocation, for it would not have put 
an end to the suit which the bankrupt 
had instituted, nor can it therefore put 
an end to the arbitration founded upon 
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Rep. SSd» Hall ▼• Lawrence. So if an 
arbitrator makes his award without ex- 
amining the witnesses on oath^ that is no 
objection to the validity of the awards 



unless it be made at the time of their 
examination. 1 Bo8s.& PttlL91. Rid* 
oai V. Ptfe, L/] 



that suit. 
Palmer. 



4 B & A. 250. AndretM v. 



[e] 4 Taunt. 232. Bed v. Sargent. 
S..P. 

[y^ It may be proper here to ob- 
serve that a prospective agreement, to 
refer all matters in dispute which may 
hereafter arise, cannot be pleaded in 
bar of an action for the recovery of 



such disputed matter : for the courts 
will not suffer themselves to be ousted 
of their jurisdiction by the private 
agreement of the parties. 8 T. R. 139. 
Thompson v. Chamocii and it seems 
doubtful whether any action will lie for 
refusing to refer pursuant to such pro- 
spective agreement. 2Bos.&Pull.lSl. 
Tatersall v. Groove. 
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Case 24. Barber versus Fox. 

Swnc precedent. FarfoAtw, "I TJ E it remembered that heretofore, to wit, in 
134. ^°** "^ "^ Easter term last past, before our lord the king 

at Westminster came Stephen Barber by James Simth\k]s attor- 
ney, and brought here into the court of our said lord the 
king then there his certain bill against Humphry Fox in the 
custody of the marshal, 8cc. of a plea of trespass upon the 
case, and there are pledges of prosecution, to wit^ John Doc 
and Richard Roe, which said bill follows in these words, to 
wit : Yorkshire, to wit, Stepheti Barber complains of Humphry 
Fox being in the custody of the marshal of the marshalsea of 
our lord the king before the king himself for this, to wit, 
A. F. father of that whereas one Anthony Fox, father of the said Humphry, late 
was bound to °^ Thorpe in the parish of Hatherseidge in the county of Derby 
the plaintiff by in his life time, to wit, on the 17th day of February in the 
naTsumof ^' y^^ ^^ our Lord 1654, by his certain writing obligatory, 
.921. 128. sealed with the seal of the said Anthony, bearing date the same 

day and year, acknowledged himself to be held and firmly 
bound to the said Stephen in the sum of 92U 125. of lawful 
with a condidon money of England{\), with a condition to the said writing sub- 
A. F. hia hein, scribed, that if the said Anthony, his heirs, executors, or ad- 
executors, or ministrators, or any of them, should pay to the said Stephen 

(1) Here, it seems, should have been ^* quired, for which payment well and 

added this allegation, *' to be paid to << truly to be made he the said Anthony 

** the said Stephen^ whenever after the " bound himself and his heirs by the 

y said Anthony should be thereto re< << said writing obligatory." 
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the Tull nnd just sum of 51/. 16& of like money of Englandj Barbkr v. 

at tdr upon the 18th day of February y which should then be in ^ ^^^' , 

the year of our Lord 1656, at or within the then mansion- administratoM 

house of the said Stephen Barber situate in UxhiU in the said *^<>"*t ^5 ^}^ 

, ^ 16s. the bond 

county of York^ without fraud, or further delay, then the should be roid, 
said writing obligatory should be void, and of no eflfect, other- 
wise should stand and remain in full force, and virtue ; which 
said 5 12. 165. the said Anfh(mif\n his life time, or the said [ 135 ] 
Humphry after the death of the said Anthony j (of which said but which ww 

^.11 . 1 ^^ T - • • . V • not paid either 

Anthony he the said Humphiy is son and heir) have not, nor by a. H. in his 
hath either of them, paid to the said Stephen^ on the said 18th Jjf^d^^^^^ 
day o( February in the said year of our Lord 1656, at the his heir aOer 
said mansion-house of the said Stephen according to the form ^ ^™*' 
and eflFect of the said condition, whereby the said writing whereby the 
obligatory became forfeited. And the said Stephen afterwards, ^JI^^** 
to wil, on tlie 1st day of January in the 21st year of the 
reign of our lord Charles the second now king of England^ 
&c. intended to sue the said Humphry^ as son and heir of the 
said Anthony his father, on the said writing obligatory to him 
inform aforesaid forfeited; of which said intention the said anddefcndimt, 
Humphry having notice, he the said Humphry on the day and pj^ntiff**^-*^ 
vear last aforesaid at tlotheram in the county aforesaid* in con- tendon to sue 
sideration that Ihe said Stephen, at the special instance and ^ y^i^ ^ ^^^^ 
request of the said Humphry, would then forbear his' suit so nderationphun- 
intended to be prosecuted by him the said Stephen on the said bear his in- 
writihg obligatory against the said Humphry as son and heir *f^^^ •"**» «»- 
of the said AntJiotiy, undertook, and then and there faithfully themoney.^^ 
))romised the said Stephen, that he the said Humphry would 
well and faithfully pay and content the said Stephen the said 
51/. 165. when he should be thereto afterward required. And ATerment that 
the said Stephen in fact says, that he, giving credit to th^ afore- g^^^b i^te^X" 
said promiise and undertaking of the said Humphry, did then ed suit. 
and there at the said mstance and request of the said Humphry 
forbear his suit in form aforesaid intended to be prosecuted by 
him the said Stephen on the said writing obligatory for the 
said 92/. 1^5. against the said Humphry as son and heir of the 
said Anthony his father, yet the said Humphry not regarding his Breadi. 
aforesaid promise and undertaking, but contriving and fraudu- 
lently intending craftily and subtilely to deceive and defraud 
the said Stephen in this behalf, has not paid the said 51/. 16s. 
to the said Stephen according to the said promise and under- 
taking, not* has he in anywise hitherjto contented him for the 
vame, (although to do this, the said Humphry aftierwards, to 

Dd 4 



135 Barber versus Fox. 

Barber V. wit, on the 10th day of Februaty in the 22d year of the 
^ y^^' ^ reign of our said lord the now king, at Botheram aforesaid in 
^ the county aforesaid, was requested by the said Stephen,) but 

to pay the same to him, or in anywise to content him for 
the same has altogether refused, and yet refuses, to the da- 
mage of the said Stephen of lOOL And therefore he brings 
suit, &c. 

The defendant ip\e»ds non assumpsit^ and verdict and judg- 
ment for the plaintiff. 



Case 24- Barber versus Fox. 

r 136 T 
& C. 1 Vent. ASSUMPSIT^ that whereas on^ Anthony Fox, the &ther of 

sKeb-sii^sc ^^ defendtot, by his writing obligatory became bound 

Axiasmmpat'v^ to the plaintiff in 92/. 125. upon condition to pay him 
Twe^^Drtaii ^^'' 1^- at a certain day past, which was not paid, and so 
heir on a pro- the obligation became forfeited, and aflerward Anthmy Fox 
moim^clueupon ^^ fiither died, and the defendant was his sou and heir, 
the bond of Ills wherefore the plaintiff intended to sue the defendant as son 
^!eh^waM^ and heir on the said bond ; and the defendant, havmg no- 
prestiy bound in tice of it, in consideration that the plaintiff, at the special 
instance and request of the defendant, would forbear his in- 
tended suit against the defendant as son and heir on the 
said bond, undertook and promised the plaintiff to pay him 
the said 51/. 165« on request; and tlie plaintiff averred for- 
bearance, and yet the defendant had not paid the said money, 
although on such a day and year he was requested, &c. to 
the damage of the plaintiff, &c. On nofi assumpsit pleaded a 
verdict was found for the plaintiff 

And now Weston moved in arrest of judgment, that here 
was no consideration ; for it does not appear that the defend- 
ant was suable upon this bond as son and heir, for it is not 
shewn that Anthony Fox, the defendant's ancestor, whose son 
and heir he is, had bound himself and his heirs by the said 
bond : and if the heir is not bound expressly by name, he is 
not bound at all, and therefore here was no consideration 
to found this promise; wherefore judgment was staid until it 
should be moved on the other side. 

And afterwards Sawiders for the plaintiff moved for judg- 
ment, and said, that though the declaration would have been 
bad on demurrer, yet it is now made good by the verdict , 
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tor the jury have found that the defendant was bonnd as heir Barber v. 

in the said bond, foi^ otherwise there was no consideration ; ^^ ^^^' ^ 

and they ought to have found that the defendant did not ^ 

undertake, &c. if there was no consideration, or otherwise 

they may be attainted for a false verdict ; but they having 

found that the defendant did undertake and promise as the 

plaintiff has declared, it ought of necessity now to be intended 

that Anthony Fox had bound himself and his heirs by the said 

bond. 

Sed non allocattir ; for by the court, though they would 
intend a personal lien against an executor, if he has assets in 
his hands, though it be not averred, yet they will not intend 
a real lien against an heif; though he be bound by the bond 
of his ancestor, unless it is expressly alleged ; and therefore [ 137 ] 
they would not intend it here, though it be after verdict; 
wherefore judgment was arrested ; qtdod no^a.(2) 



(2) But where a father, being in- 
debted to J. S. in 100/. by bond, made 
a fraudulent deed, and thereby gave 
all his goods to his son, and died, and 
upon a conversation had concerning 
the fraudulent deed, the son promised 
J. S. in consideration he would deliver 
the bond to him, .and make an acquit- 
tance and discharge to him of the debt, 
to pay him the 100/. ; and an action 
having been brought thereon, and a 
verdict for the plaintiff, it was moved 
in arrest of judgment, that the consi- 
deration was not good, because it did 
not appear that the son was liable to 
the payment of the debt, either as heir, 
or executor or administrator, or exe- 
cutor of his own wrong ; and therefore 
delivering the bond, and making the 
acquittance or disclmrge to him, was 
not good. But it was answered and 
resolved, that the consideration was 
good ; and it should be intended that 
he was liable, or at least that the dis- 
charge was made to the party who was 
liable, for the plaintiff promised to dis- 
charge the debt, and that should be in- 
tended to be made to the party who 
was liable to the payment of it, or else 



it would be no discharge. 1 Sid. SI 
pi. (9.) If that was in truth a frau- 
dulent deed of gift of the goods by the 
father to the son, as stated in the case, 
the son, after his father's death, would 
be chargeable for this debt as an exe- 
cutor of his oton torong, though posses- 
sion of the goods had been delivered to 
him at the time of the deed. For it is 
holden, that if a man makes a fraudu- 
lent gift of his goods in his life-time to 
oust his creditors of their debts, the 
vendee after his death shall be charged 
for them. 1 Roll. Abr. 549. (C.) pi. S. 
And the only way in which he can be 
so charged is, as executor of his own 
wrong. 2 Leon. 223. Stamford's case. 
Cro. Jac. 271. Howes v. Leader. Yelv. 
197« S. C, where it is said, that the 
goods are liable to the creditors in the 
hands of the vendee, as an executor of 
his own wrong, if the deed of gift be 
fraudulent. And the reason is, because 
every intermeddling without authority 
after the death of the party makes the 
person so intermeddling an executor of 
his own wrong. Dyer, 166. b. Stoke*B 
case. And the same point was recog- 
nbed m the case of Edwards v. Harbent 
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2 Term U^p. 587, where it i6 adjudged 
that, if a creditor takes an absolute bill 
of sale of the goods of his debtor which 
is fraudulent against creditors, add the 
debtor dies, and thereupon the vendee 
takes and sells the goods, he is liable to 
be sued as executor of his own wrong 
for the debts of the deceased. Hence 
it seems to follow that the son was in 
the case in 1 Sid. liable to the payment 
of the debt, at least to the extent of th« 
value of the goods, as exiecutor of his 
own wrong, and therefore the deliver- 
ing of the bond to him^ and giving him 
an acQuittance, appears to be a sufficient 
consideration to support* his promise. 
For which reason that case seems to 
differ materially from the principal one. 
So where in assumpsit the plaintiff de- 
dated, that the defendant's father 
bound hinisclf to the plaintiff in the 
SUta of 4:XX)i. for the payment of SOOf. 
and that the father was dead, and the 
defbndant was his son and heir, to 
whom the plaintiff intimated that he 
intended to sue him as heir for the 
debt, and thereupon the defendant 
Ih consideration of forbearance pro- 
mised to pay &c. and upon non as- 
sumpsit pleaded, and a verdict for the 
{)laintiff, it was moved by Ttoi/sden Ser- 
jeant in arrest of judgment, because it 
Was not said that the father bound him- 
self a«rf fiis heirsy and therefore it did 
not appear ttial the defendant was 
liable to an action, and iso the consi- 
deration void. But it was adjudged 
that it should be intended, it being 
found by the jury, according to Hob. 
216. SidxveU v. Calton^ and the plain- 
tiff had judgment, (but otherwise be- 
tween "Barber and Pox^ Trin. 22 Car. 2. 
K. B.) Si.PauJ V. Earl of Rivers. , Trin. 
1656. K.B. cited in Sir T.Raym. 128. 
But this case being afterwards cited in 
tlunt V. Swairiy 1 Lev. 16S. S. C. Sit 
T. Raym. 127. 1 Sid. 248., the court 
paid no regard to it; and Twysden S* 



fiaid, he wa^ counsel ki it, and it was st 
the time taken to be a hard case. The 
case of Hunt v. Snxmin was assumpnt 
againdt tlie heir on a promise, in consb- 
deration the plaintiff would forbear him 
until Michaelmas, to pay. After ver- 
dict for the plaintiff, judgment was 
staid, because it did not appear that 
the ancestor bound hitnseltandhis heirs, 
and the consideration was not to fbrbesOr 
generally, but to forbear him, who did 
not afipeor to be chargeable ( but it was 
agreed that if the declaration had been 
that J. <Sk WAS indebted to him and diecU 
and the defendant being his executor in 
consideration of forbearance, promised, 
&c. as before, it would have been good, 
because an executor is liable without 
express words ; whereupon the plaintiff, 
perceiving the judgment of all the 
court against him, prayed nil capiat per 
billam, with an intent to commence a 
new action. 

So where the plaintiff declared that 
A. since deceased, was indebted to him 
in a certain sum, and after his death in 
conshleration of the premises, and that 
he at the defendant's instance, would 
forbear and give day of payment of the 
debt, (not stating to whom he was to 
forbear) the defendant promised, &c. : 
It was holden on demurrer to be no con- 
sideration for the promise ; for a pro- 
mise can only be sustained on consider- 
ation of benefit to the defendant, or of 
detriment to the plaintiff; and unless 
there was some person whom the plain- 
tiff could have sued ibr his debt, his 
forbearance was no detriment to him- 
4? East, 455. Jones v. Ashiurtiliam. 

It is a principle of law that an exe- 
cutor does more actually represent Hvt 
person of his testator, than the hell- 
does the person of his ancestor : for if 
a man binds himself, his eicecittars are 
hound, though they are hot named; 
but it is not b6 of the Mr. Co. Litt. 
209. a. And as it fe not stated tn the 
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priircipal case, thtt the ancestor of the 
defendant bound himself nnd hit htin^ 
without which thefe is no cause of ac*- 
tion against the defendant, the deciar^ 
ation is defectire in omitting so rnkt^- 
rial an aUegation, and therefore the 
verdict does not cure it. For though a 
te^dict wilt cure a tide which is itnpcn^ 
ifecdy or defleotively stated, yet^ if th^ 
^edaration states eidier a defective 
titles «r totally ofniis to state any title 
utr cause of AcHon «% all) a verdict Vill 
hot cure such ^ defeet. See 1 Sautid. 
^^ c. <iUinnd V. tiogg. It seems th^re^ 
fere that the decision of the tfcMrt in 
Ihis case is well founded. Indeed it has 
been said, that if k man bil^ds hhAself 
f^nd Ms heirs in a bond end dies, and 
«fter the obligee ilues the heir^ who has 
no assets descended to him, and the heir 
in consideration thet the plaintiff will 
not sue him, ))ronH8es to pay tife money^ 
Ihik is tto ConsiderMien to ttiaintaJn an 
^sMffipiit'S beottiae the defendant was 
iM>t chargeable without ttssets. I RolU 
Abr. 9B. pL 5fi. Lord Gr^ys case; 
"but It should secM that this would not 
now be so oonsidet^ % for in the prhi<' 
<3ipel lease It appeals tlmt i^e judguient 
wvui founded ^pon the want ef alleging 
to the declatalion that the ancestor had 
bound himself and ki^ hdH s und if the 
liefr hirf been Ka^ley it seems to fellow 
thftt Jbtbeardne^ wxMiki have been ad'^ 
Judged a sufficient eotisideration to svp<- 
port the protaiise without teg^irdiiig 
wheihet he had assets or not ift 1^ 
time. And in Lord Gray% ca8e> if the 
defendant had not any assets he ought 
to have pleaded it to the aaion i^on 
the bond \ but lf| instead of eo doing, 
he desires the obligee to forbear his 
suit, and in consideration thereof pro^ 
mises payment, thsi appears to be a 
sufficient consideration : for though the 
forbearance may be of no hen^ to the 
defendant, it migh^ have been attended 
with a lorn to the plaintiff not to pre- 



<Seed in his suit. So the promise of an 
beir^ in consideration of forbearance of 
^ suit in chancery to which he was not 
liable, will not support an ksiUinpsU; 
as where in ^smmpsk the decleration 
atated) that there were eontrovei^ies 
between him And the defendnnt for the 
profits of certain lands whibh the de«- 
fendant's father had taken in his life^ 
tkne ; and that he had purdtased ^ iivnrit 
out of chancery ngftinst the defendant 
to the intent to exhibit a bill eg&inst 
him. Upon the return of the writ for 
the eatd profits, the defetidttt> in con^ 
sideration he should surcoMe his acdt, 
promised thAt If he could prove that 
his father had tldcon the profits* or had 
possession of the land under the title of 
the pliiintiff'is fether, he would pny fer 
the profits of the land) and bverred that 
he had so ptoved it$ and upon non ns^ 
vmprii it WAS feund for the plaintiff. 
Bat judgment fer the defendsintt for 
b^ the court it is no comiderMion ; fet 
if the father of liie defendant did take 
the pr<>fiis> thAt is no reAson why ht» 
eon i^oukL answer fer thetn \ And tbere«> 
fere the Suit is unjAsI, And the staying 
«f it no good ConsidmtioA ; but if the 
«uit hnd been for evidoMes, or t^her«- 
wisov the stAying bf it had been A good 
eonsidemUon ; and besides the plaintiff 
did not Allege thAt he was heir or e^*- 
tutor) and so had no colour to ehai^ 
him ; and tf it <kAd been so aHeged, yet 
ii WAS no cause to chnr^ h^ fer a 
peMonAl tort. Ctot Blie^ 206. iTotthy 
w% Windham. 

But with respect to executors^ if a 
creditor forbears at their request to sue 
them, that is considered as a sufficient 
consideration to charge them de bottU 
propriuy whether tliey liad assets or not 
at the time of the promise, and tliere-^ 
fore it is not necessary to aver in the 
declaration that they bad assets. As if 
A. to whom the testator was indebted, 
comes to the executor, and says that 



137 6 



Barber versus Fox. 



he intends to sue him for the debt, 
whereupon the executor promisesi in 
consideration that the plaintiff will for- 
bear him for a reasonable time, to pay 
himy and A. accordingly forbears to sue 
him for a reasonable time, that is a 
good consideration to charge the de- 
fendanty in an action upon the case, out 
of his own estatCi without assets ; for 
by this promise it is intended as well to 
forbear to sue the executor as to forbeiur 
the debt ; and a forbearance of a suit is 
a good consideration without assets at 
the time of the promise ; 1 Roll. Abr. 
S4. pL 33. upon a demurrer, where the 
defendant pleaded that he had no assets 
when the promise was made. So if a 
man declares upon a promise against an 
administrator that the intestate was in- 
debted to him in 10/. by bond, and 
died, and the defendant, being his ad- 
ministrator, in consideration of the pre- 
mises, and that the plaintiff Ufould spare 
him till such a time after, promised to 
pay him the debt, and avers that he 
spared him till the time, and the de- 
fendant had not paid him, &c« though 
he did not say that he would spare him 
the debit or to sue hinty yet it shall be so 
intended, and therefore the consideration 
is good. 1 Roll. Abr. 15. pi. 3. So it 
was said by Hale C. J. that though a 
bare accounting by the executor with 
a creditor of his testator will not bind 
the executor to pay de bonis propriisf yet 
a promise in consideration of forbearance 
will. 2Jjey. 122. Hawesv. Smith. Also 



where the plaintiff having a debt owing 
to him from the testator on a simple 
contract, the executor in consideration 
the plaintiff would forbear to sue him 
until such a time, promised to pay, and 
the plaintiff averred that he did forbear 
accordingly, this is a good promise; 
but if the heir had promised, on for- 
bearance of the suit, to pay this debt, 
no assumpsit would have lain against 
him, because without consideration, for 
the heir is not chargeable to any debt 
without specialty. Yelv. S5f 56. Fish 
V. Richardson. Cro. Jac. 47. S. C. So 
where in assumpsit the plaintiff delcared, 
that J. S. devised a legacy to him, and 
made the defendant executor, and the 
plaintiff intending to sue him for the 
legacy, the defendant, in consideration 
of forbearance, promised to pay him ; 
the defendant pleaded divers bonds and 
judgment, and no assets ultra, upon 
which the plaintiff demurred, and had 
judgment without argument; for it ia 
not material whether he had assets or 
not, for he is charged upon his own 
promise, in consideration of forbear- 
ance ; and a forbearance of a suit for a 
legacy is a sufficient consideration. 
2 Lev. 3. Davis v. Reyner. S. €• 
1 Vent. 120. 2 Keb. 758., in which last 
book it is said, that if it had appeared 
by the declaration that the plaintiff had 
no cause of action, the forbearance 
would not be sufficient. See 5 Term 
Rep. 690. Deeks v. Strutt^ that no ac- 
tion at law lies for a legacy ; [a] but in 



[a} S. P. per Lord Kenton C. J. 
Peake*s N. P. 103. Farish v. JVUson. 
But if there be a bequest of a specific 
chattel, whether personal or real, upon 
the assent of the executor, the interest 
in it vests in the legatee, so as to enable 
him to recover it by an action at law. 
3 East, 120. Doe v. Gtfy. See ante, 
vol. i. 279 a. note (5). And it seems 
that a legacy payable out of land may 



be recovered by action against the heir 
or terre tenant. 2 Salk. 415. Etoer v. 
Jones. 2 Sid. 21. Butler v. Butler. In 
Doe V. Gtfy, Latorence J. is reported to 
have said, that " what was said by the 
court in Deeks v. Strutt, must be taken 
with relation to the case then before 
them, which was an action for a legacy 
not founded upon any express assent of 
the executory but endeavoured tobesup- 
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this case the forbearance might have 
been to sue in Chancery, or in the ec« 
clesiasticai court, for the legacy, and 
then the consideration may perhaps be 
a good one. So if A. together with B. 
is bound to C for the proper debt of 
B., and A. pays the money, and B. 
dies and make D. his executor, and D. 
in consideration that A. will forbear to 
sue him until such a time, promises to 
pay him, this is a sufficient consider- 
ation to support the promise. 1 Sid. 89. 
Scott V. Stevens* So if an executor be 
indebted to J. S. iii 100/. who demands 
the money, the executor is chargeable 
only in respect of assets, and not other- 
wise; but if he promises to pay the 
debt at a future day 9 it becomes his own 
debtf and to be satisfied out of his otim 
estate. Yelv. 11. Goring v. Goring. See 
Cro. Eliz. 91. Trevenian v. HoweU. 
1 Vez. 126. Reech v. KennegaL How- 
ever though the executor should pro- 
mise upon a sufficient consideration to 
pay the debt of his testator, yet his 
promise is not binding upon him by 
the statute of frauds, 29 Car. 2. c. S. 
8. 4, unless it be in writing. See 
1 Saund. 210, 211. Forth v. Stanton, 
notes, 1, 2. But a bare promise to pay 
by the executor, does not make him 
liable to answer out of his own estate, 
but he is still chargeable only as exe- 
cutor, and to the extent of the assets in 
his hands, in the same manner as he 



would have been had no such promise 
been made. And as we have already 
seen, (1 Saund. 211. note (2) it makes 
no difference, though the executor had 
made such promise in xvriting. This 
point was fully established in Rann v. 
Hughes, both in the exchequer chamber 
and house of lords* 7 Term Rep. 350. 
note (a). 7 Brown. P. C. 556. S. C. 

Upon the principle that there was no 
cause of action against the defendant at 
the time of the promise, and therefore 
forbearance no consideration, Pratt 
C. J. held that an action would uot 
lie against a married woman, who gave 
a promissory note as a Jeme sole, and 
after her husband's deaUi, in consider- 
ation of forbearance, promised to pay 
it ; and though it was insisted, that the 
defendant being under coverture at 
the time of giving the note, it was 
voidable for that reason; but by her 
subsequent promise, when she was of 
ability to make a promise, she had 
made herself liable, and the forbearance 
was a new consideration ; yet the C. J. 
held the contrary, and that the note 
was not barely voidable, but absolutely 
void ; and forbearance, where originally 
there was no cause of action, is no 
consideration to raise an assumpsit* But 
he said it might be otherwise where 
the contract was but voidable ; and so 
the plaintiff was called. 1 Str. 94. Loyd 
v. Lee. [6] So a promise to revive a 



ported upon an implied assent in law, 
on account of a sufficiency of assets, 
which implication the court held that 
they could not raise." It does not 
therefore appear to have been decided 
tliat an action will not lie against an 
executor upon an express promise by 
him in consideration of assets, or upon 
an express admission by him that he 
has money in his hands for the pay- 
ment of such legacy. On the contrary 
the caae^ of Atkins y HiU, Cowp.284. 



and Hatokes v. Saunders, Ibid.289.> are 
authorities to shew that an action will 
lie on an express promise, and 1 B. & B. 
219.} Gorton v. Dyson, that an action 
for money had and received will lie 
upon an admission. 

[if] But where the declaration al- 
leged that the defendant, a married 
woman, havhag a settlement of lands to 
her separate use during coverture, with 
an absolute power of disposing of them 
by willy ga?e a bond to the plaintiff 10 
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« security which if y^4 in itB ereation, 
is voidf tliavgh if it w^^ only voidable, 
the siibfequem pr^^Q may reyive it. 
Aa where a)1 the ore^itors c^ ftn inseli 



vent consented to accept a compositicn 
for tlieir demands upon an assignment 
of his effects by a deed of trust, to 
which they w^e all parties^ and one of 



secure money lent by hiin to a thir^ 
person at her request, and after her 
husband's death, in consideration of the 
premises, promised that her executors 
should settle the bond, it was held that 
an action would lie against her exe- 
cutors on such promise, since there waji 
a good moral consideration for the pro- 
mise ; although if it had been laid in 
the declaration that the promise was 
made in consideration of forbearance, 
the action would have faileij, on the 
authority of Loi/d v. Lee, and JBqrher v. 
Fox. 5 Taunt. 36. Lee v. Muggeridge. 
But though a moral obligation be a 
good consideration for ^n e^^press pro- 
mise, it has never been carried further 
so as to raise an implied premise in law. 
Tlierefore where a pauper belonging to 
the parish of B. was t^ken suddenly ill 
in the parish of A., and money was laid 
out by A. in his cure, it lyas held that 
there was no implied proipise on the 
part of B. to reimburse A. 2 East, 50^. 
Atkins V. BanweU, Watson v. Turnery 
Bull. Ni. Pri. 129., has been cite4 as an 
instance of a moral consideration sup- 
porting a promise, in which a surgeon 
having attended a pauper without any 
direction fVom the overseer, the latter 
promised to pay, and it was held a good 
pr^QWie : but tU« ease, as is obserwd in 
Sdwyn's Ki* Pri« Stl. lit. Assumpsit, may 
be supported oe atriot lege} pmnoiples, 
without reaorting to the doctrine of 
mond obligation ; for it is plain that the 
overseer is bound by latD to affi^vd medi- 
cal a3fii9tenQe to a aick pauper , aivi the 
parish in which theaick pauper is fouod 
Uk liaUc^ 4 M. <Sr S. £75. l^amh v. Bunce. 
Where» how«v9r., a pauper is resident 
IB another parish, but receives relief 
ijK)9 his own, and is attended by a 



surgeon, there Is both a legal and moral 
oJ)li^ation in the parish to whiph he be- 
longs to pay the surgepn. 1 g. 4^ A. \Oin 
Wing V. Mill. And where orders of re- 
moval are made and suspended* uud.cr 
35Qeo. 3- C.101. (which cannqt he io 
the case of casual poor^ IQ ]Ba!9t, 2S- 
Rex V. St. Jame^X Bur^ 4 B, & 4* 
660. Rex V. Si. Lt^ivrence, v^v<JS9w]» thQ 
parish to which the pauper belongs i^ 
liable. See further as to a oaoral ob- 
ligation being a sufficient qoQsjderatioii 
for a promise. 3 Bos. & Pull. ^7- 
Wennall v. Adney^ and tjije nqt% of thQ 
learned reporters in that case. 

Upon the same principle of mora} 
obligation, an express promise to pay a 
debt,fiDr which the remedy is taken a^ay 
by statute, as in cases of insplveppy of 
bankruptcy, is binding without any Qe>f 
Qonsid^ratiQU. Cowp. 5^4* Tvi^man y^ 
Teuton. 

But the promise ipust be uBe<}uivor 
cal ; 1 Stark. 370. Fleming v. Ha^es* 

4 Taunt. 613. Mucklow v. St. Geqrge* 

5 Esp. 198. Lynbuy v. Weightman ; and 
if conditional, it must be so d9Qla]re4 
on, and the plaintiff must shpw the con- 
dition performed. 1 Chitty's Rep. 600. 
Campbell v. Setoell. 2 H. Bl. 1 16. Bes- 

Jbrd V. Saunders. 

And it is held in K. B. that llie dcr 
feadant cannot be arrested on such 
siJ^eqii^it promise. 3 M. & S. 595. 
Wilson V. Kemp. Seous in C. B. 6 Taunt. 
56S. Hopton v. Moggridge^ 

The consideration to support an as* 
sumpsit must mpve from the plaintiff. 
I Vent. 6. Bourne v. Mason. 1 Stf.592. 
Crotu V. Rogers. Must be such as be has 
the means of performing or causing to be 
performed. 2 Lev. 161. Harvey v. GmS^ 
bans. Must not contravene any rule of 
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them, before he executed^ obtained 
from the insolvent a promissory note for 
(he residue of his demand by refusing to 
execute until such note was made ; it 
was aciyudged that the note was void 
ia law, as a fraud on the rest of the 



creditors ; and a subsequent promise to 
pay it was a promise without con- 
sideration, which would not maintain 
an action. 2 Term Rep. 76$. Coch/ioti 
V BenndU [c] 



the common law, the express provisions 
of any statute, or the general policy of 
the law. 3 Taunt. S26« ScfAt v. GiU^ 
more. 11 East, 300. Lorn v. Hodson, 

5 B.& A. 241. Bumyeat v. Hutchinson. 
Nor be ooQtaninated with any illegal 
transaction. Cowp. 341. Holman v. 
Johnson. 3 T. R. 454. Biggs t. Law^ 
renco. 4T.R.466. CiugmsY. Fenaluna. 

6 Taunt. 181. Hodsonv. Temple. I M. & 
S. 593. Lmngton v. Hughes. 6 T. R. 405. 
Booth V. Hodgson. 2 H. Bl. 379. MH^ 
chell V. Cockbume. 2 Bos. & PulL 371. 
Aubert v. Maze. 1 Taunt. 6. Branton 
¥• Taddi/. Fade ob Insurance. 8. iSu/b'- 
<Mi» V. Gretnes. 4 Burr. 206a Fuiknet^ 
V. Rei^Mms. 3 T. R. 418. Petrie v. 
f/antooy. 3 Taunt. 6. fVebh r. Brooke. 
8 T. R. 600. Child V. Mo^lejf. 3 Yes. 
373. Ex parie Mather. 14 Yes. 192. Ex 
parte Darnels. 1 Ball. A Beat. 366. 
Ottley ▼. JB^oiM. 1 Bos. & Pull. 554. 
Lightjbot V. TVxan^. 1 Bos. & PuU. 296. 
i»VmMr V. leiMff^ 6 T. R. 61 • Steers 
v.LashUy^ l^W 08.913. Ex parte Bui* 
mer. 2 Str. 1240. Barjeau v. JFa/au* 
%. 2 Wils. 809. Mchinhrook ▼. //atf. 
T T. R.63a Bramn ▼. IVmer. 1 M.& 
& 751. Ex parte^ BeH and Others. 
4 Taunt. 165. Claj/ton v. Dilfy. 7 Taunt. 
24& Simpson v, J3fe<«. 3 B. & A. 179. 
Carnian ▼. Bryee. 

Nor With any fraudulent transaction ; 
see the next note : nor be of an im* 
moral nature. Crisp v. ChuvchUL Sel- 
wyn's Ni. PrL p. 68. tit. Assumpsit. 
Ibid. Howard v. Hodges. 1 Esp. 13. 
Girarday v. Richardson. 4 Esp. 97. 
Fores y.Johnes. 

Subject to these restrictions <' any 
act of the plaintiff from which the de- 



fendant or a stranger derives a benefit 
or advantage, or any labour, detrimenl, 
or inconvenience sustained by tlie plain* 
tiff, however sma^l the benefit orincon. 
veoience may be, is a sufficient con* 
sidevatioii, if such act is perfonned, or 
such inconvenience auiferod by the 
plaintiff, with the consent, expreas ov 
implied, of the defendant* or in the 
language of pleading, Qt the ^cial m« 
stance and request ^f the defendant^* 
Selwyn's Ni. Pri. tit. Assumpsit. 46. 

1 Taunt. 523. fViUiamson v. ClemenU, 
4 Taunt. 611. Bailey v. Cr^. 5 B. ft 
A. 1 17. Longridge v. DorviUe: in which 
last caae the consideration was the giv« 
ing up a litigated point, which was in 
truth against the plaintiff. See ^to 

2 Taunt. 59. HiU v. Bssh^ of Exeter. 
But the consideration must be of some 
value; 3 Leon. 88. Smith v. Satth. 
1 RoU. Ahr. 23. pi. 29. ; and the mora 
doing what the plaiatiff was bound in 
law to do is not aufflcftent ; Peake, 72. 
Harris v. fVatson ; 2 Campb. 317. Stilk 
V. Meyriek ; nor natural lave and affec- 
tion ; Cro. Eliz. 755i Bret v. J. S. et 
ux. ; nor past cohabitation, unless the 
plaintiff was seduoed by the defeadaAt. 
4 B. & A. 650. Binningtom v. fVaUis. 

[c] See further to the same point, 

3 T. R. 551. Jackson v. Iktehmise. 4 T. 
R. 166. Jaokson v. Lamas. 6 T. R. 146. 
Feise v. Randall 4 East, 372. Leice^ 
terv. Rose. 3 Anst. 910. Famoeit v.Geck 
lAnst.202. Cecily. Piaistots. STsaiuU 
109. Wheeboright v. Jaekean. 1 IkodL 
& Bing. 447. WeUs v. Girling. Com- 
positions of the same kind as that made 
in Cockshott v. Bennett are binding on 
creditors, if made by deed, containing 
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a release or covenant not to sue. 
although there be no consideration for 
the deed. But if made verbally or 
by an instrument not under seal, they 
are not binding, even where the com- 
position money is actually paid, unless 
there be a good consideration for them, 
for acceptance of a less sum is no satis- 
faction of a greater. 5 East, 230. Fitch 
V. Sutton* 2 H. BU S17« Lifnn v. Bruce* 
2 T. R. 24. Heathcote v. Croohhanh. 
1 Str. 426. Cumber v. Wane. 5 Rep. 
11 7* PinneCh case. Such consider- 
ation may be the security of some other 
person for the whole or a part of the 
composition money; 11 East, 300. Stein' 
man v. Magnus^ or the agreement of 
the other creditors to accept the same 
sum out of a particular fund to be pro- 
vided ; 1 B. & A. 46. Qork v. Saunders \ 
because where one creditor is induced 
to agree to a composition, under the 
supposition that another creditor joins, 
if either of them depart from the agree- 
ment and be allowed to recover the 
whole, a manifest fraud would be com- 
mitted on the other. 2 Stark. 417* Wood 
V. Roberts. The debtor, however, must 
take care to perform the terms of the 
agreement; and therefore where the 
notes of the debtor, guaranteed by a 
third party, were agreed to be given 
for the composition, it was held incum- 
bent on the debtor to tender them, and 
not on the creditor to demand them ; 
and as the debtor did not tender them 
to one particular creditor, although he 
delivered them to all the others, that 
creditor waii remitted to his original de- 
mand for the whole. 2 M. & S. 120. 
Cranky v. Hillary . A party who exe- 
cutes a composition deed is bound to the 
extent of the whole debt due to him, if 
he do not specify the amount opposite 



his signature. 1 B. & A. 105. Harrhy 
V. WaU. 

Where nothing is said in the agree- 
ment about collateral securities, a cre- 
ditor will not, by availing himself of 
them, commit any fraud upon the other 
creditors, who have no such securities ; 
1 B. & A. 1. Thomas v. Courtnay ; unless 
the persons against whom he enforces 
those securities, have their remedy 
against the insolvent, and so by cir- 
cuity the creditor receives more from 
the estate than the others. Ibid. 6. per 
Bayky 3. And if it be part of the 
agreement that securities shall be given 
up to the insolvent, any creditor re- 
ceiving the money on those securities 
will be held to receive it to the use of 
the insolvent. 1 Bos. & Pull. 286. Stodc 
V. Mavison. 

It is a common practice to insert in 
composition deeds a proviso that the 
deed shall be void, if not executed in a 
given time by all the creditors whose 
debts amount to a given sum : and 
where such a proviso was omitted, but 
before the deed was executed by a 
person who was to be surety for the 
composition money, it was stated in his 
presence, that the deed should be void 
if not executed by all the creditors, 
and he at the same meeting delivered 
the deed in the ordinary way, and with 
the usual words, it was held that the 
deed was delivered as an escrow, and 
that the surety on the failure of some 
creditors to execute it was not bound 
by the deed. 4 B. & A. 440. Johnson 
V. Baker. Persons whose debts it is 
agreed by the terms of the deed shall 
be paid in full, are not within that pro- 
viso. 5 B. & A. 869. Weils y. GreenhilL 
1 Dowl. & Ryl 493. S. C. 
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Turner versus Davies. Case 25. 

Pasch. 22 Car. II. Regis. Rot. 576. 

England, "I ^^IJR lofd the king has sent, to his justices as- AwUt&querdi 
to wit JV/ signed to hold pleas before the king himself, his ?;i^||J;p^*' 
writ close in these words, to wit: Charles the 2d, by the grace cedent. 
of God, oiEnglandy Scotland^ France^ and Ireland, king, de- 
fender of the faith, &c« to our justices assigned to hold pleas 
before us greeting : By the great complaint of Edward Turner £. & died in. 
it is grievously complained of, and shewn to us, that whereas 
one Edmund Spicer heretofore, to wit, on the 1st day of Jtdy 
in the 20th yedr of our reign, at London^ died intestate, after 
whose death, to wit, on the 2 1st day of July in tlie 20th 
year of our reign aforesaid, at London aforesaid, administra- Administratiott 
tion of all the goods and chattels which were of the said §2°i*5*^ **** 
Edmund Spicer at the time of his death was committed by 
Thomas Exton doctor of law, surrogate lawfully appointed 
of the venerable William Wells doctor of divinity official of 
the archdeacon of die archdeaconry of Colchestor, to one 
Alexander Davies as the principal creditor 'of the said Edmund, 
and that by virtue of the said administration to the said 
Alexander Davies so as aforesaid committed, the said Alexander 
DavieSf as administrator of the goods and chattels of the said 
Edmund Spicer, qfterwardSf that is to say, in the term of St. 
Michael in the said 20th year of our reign, came into our court 
before us at Westminster in the county qf Middlesex by Richard 
Somer then his attotmey, and brought then there into the said court 
his certain bill again^ the said Edward Turner in the custody qf 
the marshal, Sfc. of a flea qf trespass upon the case, and there were 
pledges qf prosecution, to wit, John Doe and Richard Roe, by 
which said bill the said Alexander Davies as administrator qfall 
and singular the goods and chattels q/bresaid, by the name qf Alex-' 
ander Davies administrator qfaU and singular the goods and chat" 
tels, rights, and credits which were qf the said Edmund Spicer, 
complained of the said Edward Turner then being in the custody qf 
the marshal qf our marshalsea before us for this, toimt{\ ), that * 

-- ■* 

(1) The present method of declaring form: <* And whereas also the said 

is much shorter than that which is " Alexander afterwards, as such admi- 

above in italicks ; after stating the '' nistrator as aforesaid, in our court 

granting of the administration as above, '* before us at Westminster m the 

the declaration would now be in this ^< county of Middlesex, that is to say^ 

Vol. II. PaktI. Ee, 



1*37 h Turner verstis Davies. 

Turner v, whereas die said Edmund^ in his life-time, that is to say, an 
i A VIES. ^ ^^ jg^ j^y, oijtdy in the 20th year of our reign, at the parish 
who brought an of BarktTig in the county of Essex, was possessed of 48Z. in 
**^*Muhe™^^ monies numbered as of his own proper monies, and being so 
pUintifrmK.B. thereof possessed the said ££fotttm2aftei*wards, to wit, on the 
said day and year in the said bill mentioned, at Barking afore- 
[ 138 ] said, in the county aforesaid, died so possessed of the said 
monies ; after whose death the said monies afterwards came 
into the proper hands and possession of the said Edward by 
finding, and that afterwards, to wit, on the 21st day of Jidy 
in the 20th year aforesaid, administration of all and singular 
the goods and chattels, rights, and credits which were of the 
said Edmund Spieer, at Barking aforesaid in the county afore- 
said, was in due mantier committed by Thomas Exton doctor 
of law, surrogate lawfully appointed of the said WtUiam WeUs^ 
doctor of divinity official of the archdeacon of the archdea- 
conry o( Colchester, to the said Alexander, the principal creditor 
of the said Edmund, and that the said Edward, idthough he 
well knew that the said monies were the proper monies of the 
sviAEdmundin his life-time, and did of right belong and ap- 
pertain to the said Alexander aflier the death of the said Edmund 
by reason of the administration aforesaid, yet contriving and 
fraudulently intending craftily and subtilely to deceive and 
defraud the said Alexander of the monies aforesaid in that 
behalf (2), had not tlien delivered to the said Alexander the 
monies aforesaid, (although the said Edward afterwards, ta 
wit, on the 1st day ofSeptenU^er in th^e 20th year aforesaid at 
Barking aforesaid in the county aforesaid, was requested by 
the said Alexander) but the said £^toar£^ afterwards, to wit, 
on the said 1st day of September in the 20th year aforesaid at 
Barking aforesaid in the said county of Essex, had converted 
and disposed thereof to his own use and benefit, to the damage 
of the said Alexander of 50/. and thereupon he then brought 
suit, &C. And the said Alexander brought then there into 
our said court before us the letters of administration afore- 

« in the term of St. Michael in the 20th of the letters of administration in this 

^ year of our reign, by bill, without place within a parenthesis thus, (<' to 

** our writ, impleaded the said Edvmrd " which said Alexander administration 

*' Turner in a plea of trespass on the *^ of the goods and chattels, rights and 

** case for that whereas," &c. Co. £nt. " credits, which were of the said Ed-^ 

87. b. << mund^ &c.") and not to state it befrrc 

(2) The usual way now is, in a de- the breach, as is done here. 
clanRtion in trover, to state the granting 
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said, which testified the committing of the administration Tvrvbrv. 
aforesaid in form aforesaid, the date whereof was the same ^ Davibs. ^ 
day and year aforesaid. And it is farther shewn to us in our ' 

court before us on the behalf of the said Edward Turner, 
that such proceedings were had in our said court upon the 
said bill so as aforesaid exhibited in our said court before us 
against the said Edward Turner, that afterwards, to wit, in 
the term of Easier in the 21st year of our reign, it was con- 
sidered by our said court before us, the said court then being 
at Westminsier aforesaid, that the said Alexander should recover 
against the said Edward Turner 51/. for his damages which Andrecoterei 
he had sustained as well on occasion of the premises, as for judgment for 
his costs and charges by him about his suit in that behalf 
expended, as by the record thereof remaining in our said 
court before us at Westminster aforesaid more fully, appears. 
And it is further shewn to us on the behalf of the said Ed- 
ward Turner, that afterwards, that is to say, on the £lst day 
otjune in the year of our Lord 1669, at Westminster afore^ . 
said, before Sir John Kelynge knt. our chief justice assigned 
to hold pleas before us. Sir William Wylde knt. and bart. one 
of our justices of the bench, Leoline Jenkins doctor of law, 
judge or lieutenant of the high court of admiralty o( England, 
Sir Justinian Lewin, and Sir Walter Littleton, knts. and 
doctors of laws, John Mills, Edward Aldeme, Timotht/ Bald-* 
wyn, and Richard Lloyd, doctors of law, judges rightly and [139] 
lawfully delegated and appointecf by our commission under 
our great seal of England, the merits and circumstances of 
certain principal causes of revocation of a grant of letters of 
administration of the goods, rights, and credits of the said 
Edmund Spicer, being heard, seen and understood, and fully 
and maturely discussed by virtue of an appeal in that behalf 
devolved, which was agitated and depending undecided be- 
fore them in judgment, by virtue of a commission of appeal 
under our great seal of England, between the said Alexander 
Davies party appellant and complainant of the one part, and 
one John Spicer, natural and lawful brother on the side of 
the &ther of the said deceased, party appellant and com- 
plainant of the other part, the said judges delegates right- 
fhlly and lawfully proceeding the parties aforesaid lawfully 
appearing by their proctors before the said judges del^ates 
in judgment ; the party of the said John Spicer, that sentence 
should be given and justice done for his party, but the party 
of the said Alexander Davies sentence also for his party pre- 
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TuBNSiio. sent respectively demanding and praying; the, said judge» 
, Pa VIES. ^ delegates, having the whole and entire process in such case 
' before them, proceeded to the definitive sentence of them the 

said judges delegates in manner and form following, that is 
to say, that because to the said judges delegates, inasmuch as 
from the thipgs done, enacted, deducted, proposed, alleged, 
and proved in such case, it appeared clearly found on the part 
of the said John Spicer, that his intention in a certain allega- 
tion made among the acts of the judge from whom in that 
behalf it was appealed in the first instance of the cause, and 
in the proceedings of the said judge, to the said judges dele- 
gates as aforesaid in that behalf transmitted, mentioned, and 
in the same cause exhibited, was sufficiently and fully founded 
and proved, and that nothing efiectual to the contrary on 
the part of the said Alexander Davies in that behalf was de- 
duced, excepted, proposed, alleged, or proved, which should 
elude or in any manner weaken the intention of the said 
John Spicer in diat behalf; therefore the judges delegates as 
aforesaid, having first called on the name of Christ, and put* 
ting and having God alone before their eyes, by and with 
the advice of the learned in the law, with whom in this be- 
half they communicated, and maturely deliberated, did pro- 
nounce, decree, and declare, that the said John Spicer was and 
is, in the common reputation of men, the natural and lawful 
brother of the said Edmund Spicer^ deceased, of whose rights 
and credits it was in that cause debated, and for the interest 
of the said JoA» Spicer^ and pronounced and declared that it 
was rightfully and lawfully proceeded in, pronounced, de- 
creed and -revoked by Leans Griffin clerki surrogate of the 
venerable JTiomas Exton aforesaid doctor of law ofilcial in 
and throughout the whole archdeaconry of Colchester^ judge 
in the first instance of the cause, and also pronounced and 
declared that the letters of administration of the goods, rights, 
and credits of the said Edmund Spicer deceased, theretofi>re 
[ 140 ] granted to the said Alexander Davies by the judge, from whom 
to1^^<[^t ^^^^^ *** appeal in this behalf in the first instance of the 
was afterwards Said cause, Were in fact badly and unjustly, and against the 
ranted toJJS - ^'"^^ ®^ ^^» granted to the said Alexander Davies^ and pro- 
' nounced, decreed, and declared, that letters of administration 
of the goods, rights, and credits of the said deceased should, 
and of right ought under proper security, to be committed to 
tlie said John Spicer^ and accordingly they committed the same 
to the said John Spicer^ sworn in due form of law, and rati-. 
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6ed and confirmed the interlocutory decree theretofore made Turner o. 
and interposed of revocation of the letters of administration ^ Da vies. ^ 
of the goodS) rights, and credits of the said deceased, thereto- ' 

fore granted to the said Alexander Davies by the said judge, 
from whom there was in that behalf an appeal in the first in- 
stance of the said cause, theretofore made and interposed, as 
by the definitive sentence of the said judges delegates more 
fully appears. By virtue of which said premises, the said by reason thwe- 
judgment so as aforesaid given, for the said Alexander Davies^ by defenduu^* 
as administrator of the goods and chattels, rights, and eredits agwnst plaintiff 
of the said Edmund SpUer^ against the said Edward Turner^ m void. 
in our said court before us ought to be void, and of no force 
in law against the said Edward* And although by reason of 
the premises the said Edward Turner is become, and is by 
the law of the land chargeable to the said Jjphn Spicer of and 
for 'the said 48& in monies numbered, and for that reason of 
right is discharged, and ought to be discharged from every 
execution whatsoever for the said damages, costs and charges 
by reason of the said judgment had or prosecuted against him 
at the suit of the said Alexander^ as the said Edward Turner 
by ways and means convenient is ready to verify. Neverthe- Breach that the 
less the said Alexander Davies^ not considering the Aforesaid ^^t^. 
premises, but contriving very much to aggrieve the said cation agaimt 
Edward Turner in this bdhal^ has now lately sued out exeeu- l^'^^hrao^to 
tion thereupon against the said Edward Turner^ and unjustly arrest him. 
endeavours, and daily threatens, under colour and pretence 
thereof, to take and arrest the said Edward Turner by his 
body in execution for the damages aforesaid, to the manifest 
damage, prqudice, and grievance of the said Edward Turner^ 
and against the law and custom of our realm of England ^ 
whereupon the said Edward Turner besought us of a fit re- 
medy to be provided for him in this behalf, and we being 
unwilling that the sdiA Edward Turner should be in any wise 
injured, and being willing that what is just should be done in 
this behalf do command you that having heard the ccmiplaint 
of the said Edward Turner in this behalf, and having called be- 
fore you the said parties, and others whom you shall think meet 
to call in this behalf and hiiving hence heard thereupon thdr 
reasons, you cause full and speedy justice to be done to the 
parties aforesaid, as according to law and the custom of our 
realm of England you shall think fit and just to be done. 
Witness ourself at Westminster the 27th day of November in 
theSlst year of our reign. Afterwards, to wit, on Monday [ 141 ] 

Ee 3 



141 



Turner versus Davies. 



TuRysii V. 
Davies. 

' — « — ' 

Declaration 
8une with the 
writ muiatit 
mutandis. 



• See p. 137. 
nte(l). 



next after 15 days o(St. Martin in this same term, before our 
lord the king at Westminster^ came the said Edward Turner 
by Edward Cdeman his attorney, and immediately said, that 
whereas the said Edmund^ Spicer heretofore, to wit, on the 
1st day of July in the 20th year of the reign of om* said 
lord the now king, at London aforesaid died intestate, after 
whose death, to wit, on the 21st day of Jub^ in the aforesaid 
20th year of the reign of our said lord the now king, at 
London aforesaid, administration of all the goods and chattels 
which were of the said Edmund Spicer at the time of his death, 
was committed by Thomas Eaton doctor of law, surrogate 
lawfully appouited of the venerable William fVeUs doctor of 
divinity official of the archdeacon of the archdeaconry of 
Colchester J to one Alexander Davies bs principal creditor of the 
said Edmund^ and that by virtue of the snid administration to 
the said Alexander Davies so as aforesaid committed, the said 
Alexander Davies^ as administrator of the goods and chattels 
of the said Edmund Spicer afterwards, that is to say, in the 
term of St. Michael in the aforesaid 20th year of the reign 
of our said lord the now king, came into the court of our 
said lord the king before the king himself at Westminster in 
the county of Middlesex^ by Bichard Somer then his attorney, 
and brought then there into the said court his certain biU 
against the said Edward Turner in the custody of the mar- 
shal, &c. of a plea of trespass upon the case, and there were 
pledges of prosecution, to wit, John Doe^ and Bichard Roe^ by 
which said bill, the said Alexander Daviesy as administrator 
of all and singular the goods and chattels aforesaid, by the 
name of Alexander Davies, administrator of all and singular 
the goods and chattels, rights, and credits, which were of the 
said Edmund Spicer, complained of the said Edward Turner, 
then being in the custody of the marshal of the marshalsea of 
our said lord the king before the king himself for this, to 
wit, that* whereas the said Edmund in his life-time^ that 
is to say, on the 1st day of July in the 20th year of the 
reign of our said lord the now king at the parish of Barhing 
in the county of Essex, was possessed of 48/. in monies num* 
bered as of his own proper monies, and being so thereof 
possessed the said Edmund afterwards, to wit, on the day and 
year in the said bill above-mentioned at Barkifig aforesaid 
in the county aforesaid, died so possessed of the said monies, 
after the death of which said Edmmid the said moui^ after- 
wards came into the hands and possession of the said Edward 
16 
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by finding, and that, afterwards, to wit, on the 21st day of Turmer v. 
Jtdy in die 20th year aforesaid, administration of all and ^ Davies. ^ 
singular the goods and chattels, rights, and credits, which were ' 

of the said Edmund Spicer^ at Barking aforesaid in the county 
aforesaid, was in due manner committed by the aforesaid 
Thomas Exton doctor of law, surrogate of the said venerable 
William Wells doctor of divinity, official of the archdeacon 
of the archdeaconry of Colchester ^ to the said Alexander prin- 
cipal creditor of the said Edmund^ and that the said EdnxMrd^ [ 142 ] 
although he well knew that the said monieis were the proper 
monies of the said Edmund in his life^time, and of right did 
belong and appertain to the said Alexander sSt/dT the death of 
the said Edmund by reason of the administration aforesaid, 
yet contriving and fraudulently intending craftily and sub- 
dlely to deceive and defraud the said Alexander of the monies 
aforesaid in that behalf*, had not then delivered to the said • Sec p. iss. 
Alexander the monies aforesaid, (although the said Edward "^ ^^^* 
afterwards, to wit, on the 1 st day of September in the 20th year 
aforesaid, at Barking aforesaid, in the county aforesaid, was 
requested by the said Alexander f) but that the said Edmard 
afterwards, to wit, on the said 1st day of September in the . 
20th year aforesaid at Barking aforesaid in the county of Essex 
aforesaid, had converted and disposed thereof to his own use 
and benefit, to the damage ot the said Alexander of 501. and 
thereupon he then brought suit, &c. And the said Alexander 
brought then tliere into the said court of our said lord 
the king before the king hims^ the letters of administration 
aforesaid, which testified the committing of the administra- 
tion aforesfdd, in form aforesaid, the date whereof was the 
same day and year aforesaid. And whereas also such 
proceedings were had in the said court of our said lord 
the king before the king himself upon the said bill so as 
aforesaid exhibited against the said Edward Turner, in the said 
court of our said lord the king before the king himself, that . 
afterwards, to wit, in the term of Easter in the 21st year of 
the reign of our said lord the now king, it was considered by 
the said court of our said lord the king before the king him- 
self, the said court then being at Westminster aforesaid, that 
the said Alexander should recover against the said Edward 
Turner 51/. for his damages, which he had sustained as well 
on occasion of the premises, as for his costs and charges by 
him about his suit in that behalf expended, as by the record 
thereof remaining in the court oF our said lord the king be- 
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TuBNEB V. fore the king himself at Westminster aforesaid, more fully 
^ Davies. ^ appears. And whereas also afterwards, to wit, on the 2lst 
day of June in the year of our Lord 1669 at Westminster 
aforesaid, before Sir Jokn Kelynge knt. chief justice of our 
said lord the king assigned to hold pleas before the king him- 
self. Sir William Wylde knt and bart. one of the justices of 
our said lord the king of the bench, Lealine Jenkins doctor of 
law, judge or lieutenant of the high court of admiralty of 
England^ Sir Jtistinian Lemuy and Sir Walter Littleton^ knts. 
and doctors of law, John Mills^ Edward Aldeme^ Timothy 
Baldwin^ and Bidiord Uoyd^ doctors of law, judges rightly 
and lawfully delegated and appointed by a commission und^ 
our said lord the king's great seal of England^ the merits and 
i;ircum$tances of a certain principal cause of revocation of 
a grant of letters of administration of the goods, rights and 
credits of the said Edmufid Spicer^ been heard, seen, and un- 
derstood, and fully and maturely discussed by virtue of an 
appeal in that behalf devolved, which was agitated and de- 
pending undecided before them in judgment, by virtue of a 
commission of appeal under our said lord the king^s great seal 

' I. H3 ] of Englandj between the said Alexander Davies, par^ appel- 
lant and complainant of the one part, and one John S^neer, 
natural and lawful brother on the side of the &ther of the 
said deceased, party appdlant and complainant of the oth^ 
. part, the said judges delegates rightfully and lawfully proceed- 
ing, the parties aforesaid lawfully appearing by their proc- 
tors before the said judges delegates in judgment, the party of 
the said John Spicer, that sentence should be given and jus- 
tice done for his party, but the party of the said Alexander 
Davies, sentence^also for hb party present, respectively de- 
inanding and praying; the said judges delegates having the 
whole and entire process in such case before them, proceeded 
to the definitive sentence of them the said judges delegates in 
manner and form following, that is to say, that because to 
the said judges delegates, inasmuch as from the things done, 
enacted, deducted, proposed, alleged and proved in such case, 
it appeared clearly found on the party of the said John Spicery 
that his intention, in a certain allegation made among the 
acts of the judge from whom in that behalf it was appealed 
in the first instance of the cause, and in the proceedings of 
the said judge in that behalf transmitted, mentioned, and in 
the same cause exhibited to the said judges ddegates as 
aforesaid, was sufficiently, and fully founded and proved, and 
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that nothing effectual to the contrary on the part of the said Turner o. 
Alexander Davies in that behalf was deduced, excepted, pro- ^ Daviks. ^ 
posed, alleged, or proved, which should elude^ or in any man- 
ner weaken, the intention of the said Jokn Spicer in that be- 
half therefore the judges delegates as aforesaid, having first 
called on the name of Christ, and putting and having God 
alone before their eyes, by and with the advice of the learned 
in the law, with whom in this behalf they communicated, 
and maturely deliberated, did pronounce, decree^ and declare, 
that the said John Spicer was and is, in the common reputa- 
tion of men, the natural and lawful brother of the said Edn 
mund Spicer deceased, of whose rights and credits it was in 
that cause debated, and for the interest of the said John Spicer 
and pronounced and declared that it was rightfiiQy, and 
lawfully proceeded in, pronounced, decreed, and revoked by 
Lewis Griffin derk, surrogate of the said venerable Thomas 
Extcn doctor of law official in and throughout the whole 
archdeaconry of Cokhcsier, judge in the first instance of the 
said cause, and also pronounced and declared that the letters 
of administration of the goods, rights, and credits of the said 
Edmund Spicer deceased, theretofore granted to the said ^fer- 
ander Davies by the judge from whom there was an appeal in 
this behalf in the first instance of the said cause, were in &ct 
badly, and unjustly, and against the order of law granted to 
the said Alexander Dames, and pronounced, decreed, and de- 
clared that letters of administration of the goods, rights, and 
credits of the sud deceased should, and of right ought, under 
proper security to be committed to the said JtJm Spicer, and 
accordingly they committed the same to the said John Spicer [ 144 ] 
sworn in due form of law, and ratified and confirmed the inter- 
locutory decree theretofore made and interposed of revo- 
cation of the letters of administration of the goods, rights, and 
credits of the said deceased, theretofore granted to the said 
Alexander Davies by the said judge from whom there was an 
appeal in that behalf in the first instance of the cause, as by 
the definitive sentence of the said judges delegates more fiilly 
appears. By virtue of which said premises the said judgment 
so as aforesaid given for the said Alexander Davies, as admini- 
strator of the goods and chattels, rights, and credits of the said 
Edmund Spicer, against the said Edward Ihrner in the said "" 

court of our said lord the king before the king himseli^ ought 
to be void, and of no force in law against the said Edward. 
And although by reason of the premises the said Edward be- 
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Turner v. came and is by the law of the land chargeable to the said 
^ Da VIES. ^ jj^^ Spicer of and for the swd 48/. in monies numbered, and 
' for that reason is discharged, and ought to be discharged jrom 

every execution whatsoever for the said damages, costs^ and 
charges by reason of the said judgment had or prosecuted 
against him at the suit of the said Alexander^ as the said Ed^ 
ward Turner by ways and means convenient is ready to 
verify. Nevertheless the said Alexander Davies, not considering 
the aforesaid premises, but contriving very much to aggrieve 
the said Edward Turner in this behalf, has now lately sued 
out execution thereupon against the said Edward Turner^ and 
unjustly endeavours, and daily threatens, under colour and 
pretence thereof to take and arrest the said Edward Turner 
by his body in execution for the damages aforesaid, to the 
manifest damage, prejudice, and grievance of the said Edward 
Turner^ and against the law and custom of this realm of Eng^ 
land i and this the said Edaxtrd is ready to verify ; wherefore 
he prays judgment, and that the said Alexander Davies may 
be barred from having any execution whatsoever of and upon 
the said judgment so as aforesaid recovered against him the 
said Edward Turner^ and that he may be restored to all things 
which he has lost by occasion of the judgment aforesaid, &c. 
and that the said Alexander should come here into court to 
answer of and upon the premises, 8cc. But because it is un- 
known to the court of our said lord the king now here 
whether the all^^tions of the said Edward Turner in this 
behalf are true or not, th^efore the sheriff of Essex is com- 
manded that he should cause the said Alexander to come before 
our said lord the king from the day of Easter in three weeks, 
wheresoever he shall then be in England^ to answer of and 
upon the premises, and further to do and receive what the court 
of our said lord the king now here before the king him* 
self shall consider in this behalf, the same day is given to tlie 
said Edward TumeTf &c. At which day before our lord the 
king at Westminster^ comes the said Edward Turner in his 
proper person, and offers himself against the said Alexander 
in the plea aforesaid. 
Plea And the said . Alexander Davies being solemnly called 

[ 145 ] comes by Bichard Somer his attorney, and says that h^ 
by any thing by the said Edward Turner above alleged, ought 
not to be barred from having his execution of and upon the 
said judgment, because, protesting that the said judgment 
given in the said court for the said Alexander ought not to be 
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void, and of no force in law against the said Edward f pro- Tuener v. 
testing also that the said Edward Turner is not become ^ Daviks. ^ 
chargeable to the said Jo/m Spicer of and for the said 482, ; 
for plea says, that well and true it is, that the said Edmund 
Spicer in the said writ named died intestate, and that after 
his death administraticm of all the goods and chattels which a^o that adr 
were of the said Edmund Spicer at the time of his death was ihe effbcts of 
lawfully committed to the said Alexander Dames as principal E- ^-J^ 
creditor of the said Edmund by the said Thomas ExUm doctor defenduit ; 
of law, surrogate lawfully appointed, and having lawful au- 
thority and right in that bdbalf, of the venerable William 
WeUs doctor of divinity official of the archdeaconry of 
Colchester ; and the said Alexander forther says, . that before . 
any revocation or repeal of the said letters of administration, 
and before any appeal from the committing of the said 
administration to the said Alexander was brought, made 
or prosecuted, that is to say, on the said Slstday of&p- 
iember in the said bill of the said Alexander specified, the 
said Edward at Barking aforesaid ccmverted and disposed of 
the said goods and chattels in the said bill specified to his 
own use and benefit, wherefore the said Alexander after- 
wards and before any revocation or repeal of the said let- 
ters of administration, and before any appeal finom the com- 
mitting of the said administration to the said Alexander was 
brought, made, or prosecuted, that is to say, in the said 
term of St. Michael in the aforesaid 20th year of the reign of but tbe defend- 
our said lord the now king, brought into the court of our J^fereSe dtaii- 
said lord the king in the said court before the king himself nutntioii wm 
his said bill against the said Edward Turner in manner and b^^^^^^. 
form as the said Edward Turner has above alleged ; and that peal for that 
afterwards and before any revocation or repeal of the said f^S^J^dn^ 
letters of administration, and before any appeal was brought ed the nid 
or prosecuted from the committing of tbe admistration mSurttfie 
aforesaid, such proceedings were had upon the said bill of pujintiiriii te 
the said Alexander, that the said Alexander in the said term i 
of Easter, in the 21st year of the reign of our lord the 
now king, by the consideration of the said court recovered 
against the said Edward the said 5lZ. for his damages which 
the said Alexander had sustained as well on occasion of the 
premises, as for his costs and charges by him about his suit in 
that behalf expended, as by the said record thereof remaining 
in the said court of our lord the king before the king himself 
At Westminster more fully and at large appears. And the said 
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TvRNER t). Meacander further says, that he the said Alexemder^ after the 
^ Da VIES. ^ committing of the said administration to the said Alexander j 
and after die conversion of the goods and chattels aforeaaid 
by the said Edmard Turner^ to wit, on the 21st day of Angud 
in the aforesaid 20th year of the reign of our said lord the 
now king at Barking aforesaid, was died by a certain pro- 
cess of citation sued out at the promotion of John Spicer 
natural brother of the said Edmund Spicer^ to appear before 
the said venerable Thomas ExUm official aforesaid, in the 
]>ari6h church of SU Peter in the town of Colchester^ in a 
judicial plea there on the 29th day of the aaid mcmth of 
Augu^j to ^chibit and produce the said letters of admi- 
. nistration of the goods, rights, and credits of the said Ed- 
mund Spicer deceased, or otherwise shew reasonable causey 
if any be had, or could all^e, why the said letters of admi- 
nistradon should not be quash^, revoked, and annulled, and 
also why letters of administration of the goods, rights, and 
credits of the said deceased, should not be granted to the said 
John Spicer; at which day and place, the said Alexander by 
Crod/rey Lee notary public, and his proctor, appearing before 
Ijems Griffin clerk surrogate of the said official, the said sur- 
rogate revoked the said letters of administration of the goods, 
rights, and credits of the said Edmund Spicer as aforesaid 
granted to the said Alexander^ the said Alexander dissenting 
and then and there appealing to the Qonxtof Canterbury of the 
arches London^ and lord official thereof, and praying to be 
given to him, &c. and a competent term to be assigned to pro- 
secute the said appeal, and to certify the prosecution thereof; 
which said appeal from the revocation of the said letters of 
administration to the said Alexander he the said Alexander in 
due manner prosecuted in the said court of Canterbury of the 
arches aforesaid London^ before Sir Giles SweH principal 
official of the said court lawfully constituted, until the 20th 
day of January in the 20th year of the x^n of our said lord 
now king of England, &c. on which day he the said AUxatuler 
conceiving that he was grievously hurt by certain grievances, 
nullities, unjust and injurious things decided against him, by 
the said Sir Giles Sweit principal official x>f the said court of 
Canterbmy of the arches London^ in the said cause of appeal 
depending before him in judgment between the said Alexander 
Davies appellant of the one part, and the said John Spicer 
- appellant and complainant of the other part, and that he 
might by future enormities be unjustly prejudiced and ag- 
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grieved, rigfatfoUy at^d lawfiiUy appealed from the samei TumiKav. 

and every of them, and especially from the revocation of the ^ DAviKa» ^ 

letters of administration of the goods, rights, and credits of ^ 

the said Edmund Spicer, granted by a judge competent in that 

behalf, to our sidd lord the king in his court of chancery, 

the said court then being at Westmin^er aforesaid, and that 

aftei*wards and after the said judgment by the said Alexander 

in form aforesaid had against the said Edward Turner^ to wit, [ 147 1 

on the said 21st day ofjtme in the aforesaid year of our Lord 

1669, and not before, until which day the said appeal and 

cause of appeal of the said Alexander last mentioned was de- 

priding, undetermined, and undecided before the said judge, 

by the commission of our said lord the king under the great 

seal of England in that behalf rightfully and lawfully del^ated 

and constituted, the said judges so as aforesaid delegated, 

pronounced, and declared that process was well, rightfully, 

and lawfully pronounced, decreed, and revoked by the said 

Letms Griffin derk, surrogate of the said Thomas Exton oflteial 

in and throughout the whole archdeaconry of Colchester^ 

judge in the first instance of the said causey and also pro^ 

nounced and declared that the letters of administration of the 

goods, rights, and credits of the said Edmund Spieer deceased, 

heretofore granted to the said Alexander Davies, w^re granted 

badly and unjustly, and against the order of law to the said 

Alexander Davies^ and prcmoanced, decreed, and declared that 

letters of administration of the goods, rights, and credits of 

the said deceased should and of right ought to be committed 

to the said «/bAft Spieer^ and oonmiitted the same to the said 

John Spker^ and ratified and confirmed the interlocutory 

decree of revocation of the letters of administration of the 

goods, rights, and credits of the said deceased granted to the 

said Alexander^ as the said Edward has above alleged. And 

this he is ready to verify : wherefore inasmuch as the said 

letters of administration, granted as aforesaid to the said 

Alexander were and continued in their full force and effect 

at the time of giving the said judgment for the said Alexander 

against the said Edward Tymerj the said Alexander prays 

judgment, and that the recovery aforesaid may stand in full 

force and efiPect, &c. 

And the said Edward Turner bbjs that the said plea by Demurrer, 
the said Alexander Davies above pleaded in bar, and the mat- 
ter in the same contained, are not sufficient in law to bar him 
the said Edward from vacating and avoiding execution upon 
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the 8ud judgment, to which gaid plea the said Edtoard bag 
no necesdtyi nor is bound by the law of the land in anywise 
to answer. And this he is ready to verify ; wherefore for 
want of a sufficient plea in this behalf, the said Edyxirdy as 
before prays judgment, and that the said Alexander Davies 
may be barred from having any execution whatsoever of and 
upon the said judgment so recovered, and that he the said 
Edward may be restored to all things which he has lost by 
occasion of the said judgment, &c. 

And the said Alexander ^ since he has above alleged sufficient 
matter in his aforesaid plea to bar the said Edward from 
vacating and avoiding execution upon the said judgment, 
which he is ready to verify, which said matter die said 
Edward does not deny, nor does in anjrwise answer the same^ 
but altogether refuses to admit th^t verification, as before, 
prays judgment, and that the said recovery shall stand in its 
full force and effect And because the court of our said lord 
the king now here is not yet advised what judgment to give 
of and upon the premises, a day is therefore given to the 
parties aforesaid before our lord the king until 15 days of 
the Hofy Trinity wheresoever, &c to hear their judgment 
thereupcMi, because the court of our lord the king here is 
thereof not yet, &c. At which day before our lord the king 
at Westminster come the parties aforesaid by their attomies 
aforesaid, whereupon all and singular the premises being seen, 
and by the court of our lord the king now here more fully 
understood, and mature deliberation thereupon had, for that 
it appears to the court of our lord the king here that the said 
plea by the said Alexander Davies above pleaded in bar, and 
the matter in the same contained, are not sufficient in law to 
bar the said Edward from vacating and avoiding execution 
upon the said judgment, it^is considered that the said Alexander 
Domes have no execution against the said Edward T\imer, 
or against any lands, tenements, goods, or chattels of the said 
Edward by reason of the said judgment, and that he the said 
Edward be restored to all things which he has lost by occasion 
of the said judgment, &c. (1) 



(1) An auditd quereld is an equitable 
action which lies for a person who either 
is in execution, or in danger of being 
80, upon a judgment, statute-merchant, 
statute-staple, or recognisance, when 
he has matter to shew that such execu- 



tion ought not to have issued, or should 
not issue, against him ; akid is of a most 
remedial nature, and seems to have 
been invented, lest in any case there 
would be an oppressive defect of jus* 
tice, where the party has a good de- 
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fence, but had not» nor has any other 
means to take advantage of it. Com. 
Dig. Auditii Querela (A.) 3 Black. 
Com. 405. As if B. be taken in exe- 
cution upon the statute acknowledged 
by A. in his name. F. N. B. 2SS. A. 
7th edit. Or, where execution is sued 
out upon a statute taken without autho- 
rity, or not duly sealed. Cro. £Hz. 2S3. 
Ascue r. Fuljambe. So if, upon a joint 
and several bond, one of the obligors 
is sued in the K. B. and taken in exe- 
cution, and the other in the C. B., and 
his lands are taken in execution by 
elegit, as they may well be, an audiid 
quereld lies for him who is taken in exe- 
cution ; and because the judgment must 
be, that he be discharged from the exe- 
cution, he cannot be taken again, 
though the land taken in execution 
should be evicted. Hob. 2. Anon. 
2 Bulst. 97. Coxolei^ v. Lydeoi. So if the 
defendant has paid and satisfied the 
judgment, and is afterwards taken in 
execution, he may be relieved by audita 
quereld, though he has no writing -for 
the payment. Cro. Jac. 29. Ognel v. 
Eandol, by three judges against Pop» 
ham» So if there is judgment against 
two, who are both in execution, and 
the sheriff suffers one to escape, and 
the plaintiff recovers against the sheriff, 
and has satisfaction, the other shall be 
discharged by an auditi quereld. 2 Mod. 
49. Alford v. Tatnel. 1 Mod. 170. S. C. 
So if a man be, as is already noticed, 
only in danger of being taken in execu- 
tion, an audits querela lies, quia timet. 
Co. Litt. 100. a. and therefore the 
conusor of a statute, or a defendant 
against whom a judgment has been ob- 
tained, may have it before execution 
sued, i Roll. Abr. 306. (B.) pi. 6. 
And so may the heir of the conusor. 
Ibid. pi. 7. and the conusor or his heir 
may have an auditd quereld before any 
suit is commenced upon the statute. 
Ibid. pi. 8. And if there is a verdict 



for plaintiff at Ni. Pri., and afterwards, 
and before the day in bank, he releases 
the defendant, and afterwards signs 
judgment, as the defendant cannot 
plead the release, he may have an 
auditd quereld to hinder the execution 
of the judgment, Gilb. C.B. 103. 
Sd edit. But it is said that he shall not 
have an auditS quereld until there be 
judgment against him, for perhi^s the 
plaintiff never will enter up his judg-* 
ment. 1 Roll. Abr. 306. (B) pi. 10. 
However, though it cannot be brought 
before judgment entered, yet as it may 
be out of the defendant's power to 
bring an audita querdd before be is 
taken in execution, inasmuch as the 
plaintiff may get judgment signed^ and 
take out execution on a sudden, and 
behind the defendant's back, therefore 
it was said by Hale C. J. that if an 
audit J quereld be brought after the day 
in bank, though the judgment be not 
entered up the court will make the 
plaintiff enter his judgment as of the 
day in bank ; so that he shall not plead 
<< nul tiel record:' 1 Mod. 111. Lam-^ 
piere y.Mereday, 

And if there is judgment against A. 
in the common pleas, and against B. 
and C. in the king's bench for the same 
trespass, and A. satisfies the judgment 
against him, and satisfaction is acknow- 
ledged, and afterwards execution is sued 
out against B. he may have an auditd 
querela ; for though the plaintiff has a 
right to bring several actions for the 
same trespass, and recover in them all, 
yet when judgment and satisfaction is 
had against one, the plaintiff cannot 
have another satisfaction, . any more 
than when an obligee sues one of two 
obligors in a joint and several bond in 
the common pleas and recovers, and 
afterwards sues the other in the king's 
bench and recovers, if one of them 
makes satisfaction, the other shall have 
an auditd quereld to avoid execution 
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against him^ for the plaintiff can only 
have one satisfiftction. And in this case 
C. may join in the au^d quereld, 
though he is not yet aggrieved, for he 
is priii;y to the judgment against B. Sir 
W. Jones, 377, 378. Corb^ v. Barnes. 
Cro. Car.443. S.C. 

An audiid quereld is a commission to 
the judges to examine the cause. Cro. 
Jac. 29- Ogndl v. Randolj and is in 
nature of a trespass ; therefore where it 
ms brought against two executors and 
one only i^ppeared, and the other made 
de£uilt, he who appeared was awarded 
to answer alone : and damages are given 
if the execution be without right. 
2 H. 4. 17. b. Bro. Damages, 38. 
Executors, 42. And it is said that it 
commence only in the 10th year of 
Edward III. Sir T. Raym. 89. Young 
V* CoUei* And it does not lie where 
there is any other remedy at law either 
by plea, or otherwise. Ibid. And 
therefore where the party had time 
to take advantage of the matter which 
he has in discharge of himself, and 
neglected it, he cannot afterwards be 
relieved by audxtd quereld. 1 Roll. 
Abr. 306. (C) pi. 1. As where tlie 
plaintiff having obtained judgment 
against the defendant releases it, and 
afterward brings a scire Jaeias upon the 
judgment, the sheriff returns scire Jeciy 
the defendant does not appear, and 
there is a judgment upon it, he cannot 
have an audiid quereld^ for he had time 
to plead the release upon the return of 
the scire Jaeias, and having neglected 
it, the law will not relieve him ; and if 
in truth he was not warned he has his 
remedy against the sheriff for a' false 
return ; but it is otherwise if nihil be 
returned on the scire Jaeias, 1 Roll. 
Abr. 306. (C) pi. 4. Hob. 283. Han^ 
nor V. Mase, F. N. B. 237. J. 7th edit. 



Finch Law, 488, 489. Sir T. Raym. 
19. Day V. Guildjord. 1 Salk. 264. 
Wicket V. Creamer. 1 Ld. Raym. 439. 
S. C. 1 Wils. 98.. CooJce v. Berry. So 
if on a scire Jadas on a rea^isance 
the party is returned warned, and 
makes default, he cannot avoid it by 
auditd querMf upon the ground that 
the recognisance was upon condition, 
which he has performed, or other 
matter, because he had a day to> 
answer it. 1 Roll. Abr. 336. (C.) 
pi. 2. 1 Salk. 264. Wicket v. Creamer. 
Moor, 59^. Very v. Caren. No per- 
son is entitled to have an audiid quereld^ 
who is not the party grieved. Sir 
W. Jones, 90. Blakesion v. Martyn. 
So an audUd querdd does not lie, 
where the matter alleged does not 
discharge the party; as where two 
persons are bound jointly and severally 
in a bond, and one of them is sued and 
taken in execution, and afterwards the 
other is sued and taken in execution, 
and then one dies, or escapes, the other 
is not entitled to an audiid querdd^ for 
the death or escape of one is no dis- 
charge to the other. 5 Rep. 86 b. 
BlumfieUr% case. Co. Ent. 87. a. 

However in general the courts will 
not put the defendant to the trouble 
and expence of an autUid querdd^ but 
will relieve him in a summary way on 
motion. 4 Burr. 2287, Suiton v. Bishop i 
but where the ground of his relief is a 
release, when there is some doubt about 
the execution, or some matter of fact 
which cannot be clearly ascertained by 
affidavit, and therefore proper to be 
tried, the court has driven the defend- 
ant to his auditd querela. 1 Salk. 264* 
Wicket V. Creamer. 1 Ld. Rayra. 439. 
12 Mod. 240. S.C. 1 Salk. 93. Anon. 
2 Ld. Raym. \2Q5.Ludloto y.Lennard. 
2 Str. 1 198. Miiford v. CordweU. S.P. [a] 



[a] See also 5 Taunt. 561. Nathan v. Giles. 
. Mott. 



2 Marsh 37. Dalby and Hewn 
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And indeed the indulgence which of 
late has been shewn by courts of lairin 
granting a suoimary relief upon motion 
in most cases of evident oppression, for 
which the only remedy formerly was by 
cud^d querdd, has occasioned this re- 
medy now to be seldom resorted to. It 
is however sometimes adopted at pre- 
sent. An auditd fuereid was brought 
in the king's bench by Lord Porichesiet 
Mgmsmt' Pefrie^ whidi was decided in 
Trin. 23 Geo. 3. ; the case was tliis : 

The writ set out the record in an 
action by Petrie against Lord Port' 
Chester £br bribery ; the declaration in 
that action stated Uiat» on the 2d day 
of September^ 20 Geo. 3., a writ issued 
to the sheriff of Wilts^ to elect knighu, 
and citizens and burgesses for the 
county, and cities and boroughs within 
it; that on the 5th of September the 
sheriff issued his precept for an election 
of two burgesses for the borough of 
Cricklade^ and on the 1 1th the election 
was had, when Bef{field^ MacphersoUy 
and Petrie were candidatesy and that 
Macpherson was the friend of Lord 
Partchesteri and that Lmd Porlchester 
bribed one Thomas Mann (hmn a voter, 
to give his vote for his friend, whereby 
and by forpe of the statute, an action 
had accrued to die said Petrie to de- 
mand, and have of and from the said 
Ld. P. and for his said offence SOOl. 
parcel, &c* Tiien followed 99 other 
counts for bribery by Ld. P., or his 
agent Bristow, of 50 different persons, 
all laid on the lltli September; the 
issue was of Easter term, and the venire 
was awarded and continued as usual, 
and the trial was at Salisbury, 28th July 
1781, and a verdict was found for Petrie 
upon four counts, after which was 
stated the judgment given for Petrie 
for 2000^. (the amount of four penal- 
ties,) and 142/. costs, which was on 
Tuesdqy next after the morrow of All- 
Sfiuls. The auditd quereld then stated 
VpL. II. Part I. 



that before the said election, to wit, on 
the 11th of September^ one fV. Hinton 
did corruptly ask the said Lord Port' 
Chester to give him the sum of five 
guineas to vote for Macpherson ; tliat 
after committing the said offence by 
IT. HintoHt and after the committiiig of 
the said several offiences by the suid 
1A.P. and within 12 months next after 
the said election, to wit, on the 29th 
May 1781, Ld* P. discovered to 
one Richards the offence of the said 
W. Hinton, to the intent that Richards 
might prosecute Hinton to conviction, 
he the said Ld. P. not having been 
then convicted of any offence against 
the said statute ; that in Trinity term 
21 Geo. '3- Richards impleaded Hinton 
in K.B.: then followed the declaration 
against Hinton, containing four counts 
for bribery on the 11th of September, 
the venire, postea, verdict for Richards 
on one count for 500/., the judgment, 
which, like the judgment in the said 
action by Petrie against Lord Portches* 
ter, was on luesday next after the mor- • 
row of AH Souls; that the said judg- 
ment continued in force, and which 
said offence whereof the said IV. Hinton 
was convicted was the same offence 
which Ld. P. had SD discovered to 
Richards ; " and although the defend- 
«« ant, by reason of the said discovery 
" and conviction, is and ought to be in- 
*' demnified and discharged from the 
(« said penalties and costs so recovered 
*• against him by Petrie^ and the dis- 
*< ability upon the said judgment, never 
" theless the said Petrie unjustly 
** threatens to sue out execution.*' 
The record then further stated that 
Ld. P. prayed a writ of supersedeas to 
the sheriff of Wilts, to cease from all 
manner of execution upon the said 
judgment against him until the court 
shall give judgment upon the auditd 
quereld, and it was granted. And he 
also prayed process against Petrie, wluch 
F f 
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was graated, and stated Peirie^s appear- 
ance. Then Ld. P. declared on the 
audiid quereldj which, as usual, was only 
a repetition of the writ, and concluded 
with praying judgment^ and that Petrie 
might be barred from having any execu- 
tion whatsoever of the said judgment^ 
and that he the said Ld» P. might be 
restored to ail things which he bad lost 
•by occasion of tiie said judgment. 

The defendant P«frte pleaded that be* 
fore the said election, to wit, on the 
1 1 th day of SepUmber, one Hopkins a 
voter corruptly received from BrisUm 
the sum of five guineas to vote for Mac* 
pherson ; that after the committing the 
said offience* and after the offence by 
Hinton^ and before Ld. P. made the. 
liiscoveryto Richards^ namely, on the 
80th September 1780, Hinton ^scovered 
Hopkins's offence to Peirie^ and that 
l>efore Ld. P. made the discovery to 
Richards^ namely, on the 21st of May 
1781, Petrie sued out a laiUut against 
Hopkins^ and in Trinity term following 
declared against him. The plea then 
stated the proceedings in the action by 
Petrie against Hopkins^, in which the 
nisi prius day was also on the 28tb 
July 1781, and verdict for Petrie for one 
penalty, and judgment on Tuesday next 
after the morrow ofAtt'Souls^ 22 6eo.d., 
that the judgment remained in full 
force; and tlien Petrie averred 'HhaC 
** the said judgment so given against 
** Hopkins was in fact given before the 
*' judgment against Hinton in the action 
" so commenced against him by Rich* 
" ardsf* whereby Hinton waa indem- 
nified. And in order to obtain such in- 
deinnity,Hin<oif on the 12th o£ February, 
22. Geo. S., sued out a writ of audita 
guerdd^gainntRichardSy which was then 
depending, " and this the said Petrie is 
•< ready to verify.'* To this plea Ld. 
P. replied that the judgment against 
' Hinton in the action against him by 
Richards was given before the judg- 
ment against Hopkins, and traversed 



that the judgment against HopUtu y 
given before the judgment against 
Hintws, *'and this he is ready ta 
<* verify." The rejoinder took issue 
on the traverse, and concluded to 
the country. To the rejoixider Ld. P« 
demurredf and assigned for cause that 
'* it appears from the proceedinga in 
*^ this cause that the said judgment 
<< against Hopkins, and the Judgment 
^* against Hinton, were given at one and 
^ the aaroe time, that is to say» on the 
«( same Tuesday next after the mor* 
<<row of AU Souls, and therefore 
** the averment in the plea thai the 
** judgment against Hopkins was given 
^* before the judgment against f/m* 
** ton is wholly inadmissible, or if 
«< the same were admissible, yet that 
^ the matter therein averred being mat* 
** ter of record, ought to faaTe been veri- 
*^ fied by the record of the jodgment, 
** and to have been determined by the 
** court here ; whereas the said Petrif 
^ has endeavoured to put the same in 
** issue to be tried by the country, and 
»« for that the said Petrie has not of- 
** fared te verify his said plea, or the 
** matter therein allied, by the re- 
^ cords of the judgment, or by any 
<* record whatcT^r,** &c. The defend- 
^ ant joined in demurrer, &c. 

After this case had been twice ar- 
gued, Lord Moiif^cM delivered the re- 
solution of the court. He said that four 
points bad been made in argument, 
three on the form of the pleacHngs, and 
the fourth on the statute 2 Geo. 2* 
C.24. S.8. which enacts, '*that if any 
** person offending against this act shall, 
*' within the space of twelve montfaa 
** next after such electi<m as aforesaid^ 
** discover any other person or persona 
*' offending against tins act, so that such 
** person or persons so discovered be 
** thereupon convicted, such person ao 
** discovering, and not having been be> 
** fore that time convicted of any ef* 
" fence against this act, shall be indem- 
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^tiifiecly and discharged from all pe- 
^ nalties and disabililies which he shall 
*' then have incurred by any offence 
** against this act.'' The first question 
that had been madewas, whether priority 
ofj udgment could be averred, when it was 
admitted on the record that both Judg- 
ments were given on the same day* [6] 
2. Whether the averment was to be tried 
by the country, or by the record. 
S. Whether the plaintiff could demur 
after an issue taken on his own traverse ; 
and 4. Whether, admitting a Judgment 
obtained by a discoverer to be an indem- 
nity, though of the same day with a 
judgment against him, a conviction of 
a person indemnified wete an exemption 
within the statute. 

As to the first, it was laid down in 
9 Burr. 967* Johnsonv. Smithy tbatjudg* 
roents should be deemed complete, and 
bind to all purposes by relation. There 
was no autiiority to contradict that rule 
of common law; and Cro. Car. 102* 
Slandford v. Cooper^ was a very strong 
case in support of it. ^here was the 
same attempt in Latch. 53* ^ Gerrardr* 
Norriif to make a fraction of a day ; 
and so in 8 Mod. 189* Miller v. Bradley. 
From the argument in that case it must 
in fact have been a judgment of the 
morrow of the Holy Trinity, The cases 
in S Keb. 436. 491* Hutchins v. Tha- 
miu. 2 Lev. 141 . 8.C. Cro. Eliz. 261* 
Reg. V. Harris. Hob. 128. Pie v. Coke. 
Moor. 864. S. C. 2 Hawk. 275. 2 Str* 
1169* Jacksony.Giding. 8 Burr. 1423. 
Combe y.PiU^ did not apply; for in 
them priority q^ judgment was not the 
question, but priority of st»^, which is 
the act of the party, bnt the judgment 
is the act of the court. Another string 
of cases as little applicable were those of 
Jokmon v. Smkh^ 2 Burr. 950. Wood v. 



N&Boton^ 1 Wils. 147* and Foster v. 
BonncTy Cowp. 454^, for they all turned 
upon the question of what was the com- 
mencement of the suit. The applica- 
tion for the writ was an act of the party, 
and might be put in issue to be tried by 
the country. 

But that rule was liable to two excep- 
tions. One was, when the precise time 
of signing a judgment, or any other act 
of record, was made material by statute ; 
as the enrolment of a bargain and sale, 
and judgments as they affect pulrchasers* 
Hindis case, 4 Rep. 7l<9 was deter- 
mined on thf statute 27 H. 8. c. 16.» 
but the exceptions prove the rule. The 
other was by common law; as where 
there is a special memorandum of the 
bill having been filed on a particular 
day within the term, the judgment in 
that case will have relation only to the 
time of filing the bill. Yelv.85* Huys 
V* Wright. The first reason assigned in 
that case was misreported, and the 
second was the only one on which the 
judgment could be supported. It was 
admitted en the record in that case> 
that the judgment was after the 20th 
of May. So in 8 Mod. 189* Miller v. 
Bradley, and 3 Salk. 212. it was said by 
HoU C. J* that a judgment should relate 
to the first day of the term ; unless there 
were a memorandum to the contrary, as 
where there was a continuance of the 
cause until another day in the same 
term. Therefore they were of opinion 
there could be no such averment. That 
made it unnecessary to decide the two 
next questions ; though the same reason* 
ing would go a good way to shew that 
the trial must be by the record. 

The remaining question was on the 
statute as to the indemnity. That was 
quite new» and therefore to make it in- 



[&] Where a sheriff enters under a 
JLfa. on the same day that an act of 
bankruptcy is committed, the priority 



may be enquired into* 
Thomas v. Demtnges. 
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telligible he Would state so much of the 
case as was applicable to that point, 
and the arguments that had been used. 
Before Lord Porckester discovered 
Hinton, he (HitUon) discovered Hop- 
kins and convicted him; Hinton sued 
out an auditdquereld^ which was depend- 
ing. It had been objected on the part 
of Ld. P.y that the auditd quereld by 
Hinton was still depending, and noricon- 
ctat that he would be exempted, and 
though the plea had stated the facts, 
the court ought not to decide on themt 
because Hinton was not a party to that 
record; but to that the right answer 
had been givenby the defendant's coun- 
sel, that Hinton s auditd quereld was 
fitated only to shew that he was suing 
his remedy, and not that suing an auditd 
quereld would be sufficient if the facts 
were not sufficient. 

The other question was. Whether the 
court could decide on that record ? There 
would be unequal justice if they could 
not ; both parties were interested in it. 
Lord P. relied on the judgment against 
Hinton as his indemnity. Petrie must 
be entitled to shew it was not ; he could 
bring no auditd quereld, nor contest it 
in any other way. All persons were 
entitled to contest the fairness of a judg- 
ment when it became material to them. 
^Suppose Hinton had submitted, would 
•that have barred Petrie ? 

It has also been objected on the part 
of Lord P., that he was entitled although 
' Hinton were indemnified. And it was 
said to be like the case of an indemnity 
on conviction, and the offender par- 
doned after conviction. But it did not 
apply ; in criminal cases the verdict was 
the conviction, and where the offender 
was convicted, the party had performed 
the condition upon which the indemnity 
was offered, and the mercy of the crown 
could not devest his right ; but then it 
must be a legal conviction, for if it 
were on an insufficient indictment, and 
judgment were arrested, and the offen- 



der indicted on a new indictment, the 
accomplice was-bound to appear on the 
second trial. So it must be a legal con- 
viction on that statute. The question 
was no more than, whether a convic- 
tion to entitle to indemnity was such as 
might be followed up by punishment, 
or a mere form? The state of the 
case decided it. The case of an insuf- 
ficient indictment, and the opinion of 
Yates J. in delivering the judgment of 
the court in 4 Burr. 1^283. Sutton v. 
Bishop, were decisive. Here Lord P. 
had not substituted any other offender 
in his place. Hinton was not liable, 
and if Lord P. were indemnified, no 
example could be made. 

It was said that Lord P.'s merit was 
the same, because he could not know 
of Hinton^s indemnity. The answer 
was, whatever his intention might be, 
he had not done what was required, 
and it was the act, not the intention, 
which the statute applied to. For 
those reasons they were of opinion that 
tliere must be judgment for the de- 
fendant. 

The process in auditd querdd is a ve* 
nire Jacias, and distringas, alias and 
pluries distringas, and if non est inventus 
or nihil be returned, the plaintiff may 
have a capias against the defendant. 
F. N. B. 239, V. 7th edit. Dyer. 197- b. 
If the party be in execution, the process 
is a scire Jacias; but if not, a venire 
Jacias, Moor, 811. Trot v. SpurUng. 
1 Salk. 92. Clerk v. Moor. And if an 
auditd quereld is founded upon a re- 
cord, the process upon it is a scire 
Jacias, in like manner as where the 
party is in execution $ but if it be 
grounded on matter of fact, or the 
party is not in execution, the process 
is a venire. 1 Salk. 92. Anon. Where 
an auditd quereld is sued quia timet, and 
the party at large, there never shall be 
a scire Jacias, but the proper process Is 
a venire and distress infinite. 1 Salk. 92. 
Clerk v. Moor. 
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' Ad auditd quereld may be brought in 
Ihesame court in which the record upon 
which it is founded remains, pr return- 
able in the same court ; and therefore 
if a man recovers judgment in the com- 
mon pleas, or king's bench, and after- 
wards by deed releases it, and then sues 
oat execution, the defendant may have 
an auditd guerdd out of the common 
pleas or king's bench, where the re« 
cord is ; and yet he may have an au" 
ditd quereld out of chancery returnable 
in the common pleas or king's bench, 
and so it is sometimes judicial, and 
sometimes original. F. N. B. 239, 240. 
B. 7th edit. 

An auditd quereld is no supersedeas ; 
and therefore execution may be taken 
out, unless a supersedeas be sued forth; 
and if the auditd quereld be founded on 
a deed, it must be proved in court be- 



fore a supersedeas shall be granted. 
1 Salk. 92. Langsion v. Grant. If the 
plaintiff be not in execution, there is 
no need of bail, for they are only ne- 
cessary when a person in execution is 
to be discharged. Sir W. Jones, 378. 
Corbet v. Barnes. See the form of the 
bail-piece, 2 Sell. Prac. 254i. And the 
writ shall not be allowed, nor shall there 
be any supersedeas thereupon unless the 
release upon which it is founded be 
proved by the witnesses present in 
court. I Sid, S5l. Nubyy.Jetikins.lc] 
Where the defendant confesses the 
matter alleged, the plaintiff has judg- 
ment and discharge by confession ; but 
if the defendant denies it, the parties 
proceed to issue in fact or in law, as 
in other cases. It is said that costs 
are not recoverable in this action. 
Dyer. 194. a. 



[c] But an auditd quereld was lately 
brought in the case of Nathan v. GileSf 
7 Taunt. 557. I Marsh. 226. S. C. ; and 
it was there held that a writ of auditd 
quereld need not be moved for, but is a 
proceeding of common right and ex 
debito justitia. However the superse- 
deas founded thereon must be moved 



for. If the plaintiff be nonsuited he 
may have a new auditd quereld^ but he 
shfdl not have a supersedeas. Fitz. 
N. B. 104. O. 9th edition. In Nathan 
V. Gilest the court declared their opi- 
nion, that there can be no motion in 
arrest of judgment in an auditd que^ 
reld. 



Turner versus Davie?. 

Pasch. 22 Car. XL Regis. Rot 57^. 

AUDITA QUERELA by Turner against Davies; the 
plaintiff declares that one Edmund Spicer died intestate, 
and afler hb death administration of his goods was committed 
to the defendant as principal creditor, and the defendant as 
administrator, 8cc. afterwards recovered in this court against 
the now plaintiff 51/. for damages and costs in an action of 
trover for the conversion of certain monies of the intestate 
converted by the now plaintiff to his own use, and afterwards 
the administration of the now defendant upon an appeal to the 
delegates was repealed, and administration of the goods of the 
intestate was granted to one John Spicer the brotlier of the 
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S.C.lMod.6S. 
2 Keb. 668. 
An auMid cue' 
reAi lies to ais- 
chaige a judg. 
ment obtiiind 
by an adminis* 
trator, where, 
afler the judg- 
ment, the ad- 
ministration ia» 
repealed. 
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TuR9KR 9. intestate, bj reason whereof the now defisndant cu^^lit not (o 
^ Uavibs. ^ YiaxQ any execution on the judgment against the now plaintifl^ 
because he is become chargeable to the said John Spicer bsbA" 
ministrator, &c. for the monies converted by him, yet the 
now defendant intends and endeavours to take the now plain* 
tiff in execution on the said judgment for the damages and 
costs aforesaid unjustly, and to the great damage of the now 
^ plaintiff, wherefore he brought this action. 

The defendant appears and pleads in bar that be had reco* 
ei*ed the said judgment before he was cited upon the ^peal 
to repeal his lettei*s of administration, as the plaintiff ha» 
alleged, upon which plea the plaintiff demurred in law. 

And it was argued by Saunders for the plaintifl^ that the 
[ 149 3 plea was insufficient to bar the plaintiff, because the plea con- 
tains no more than is comprised in the declaration^ and he 
argued that here the writ and declaration were good ; for it 
appears folly by the record that the judgment was by the 
defendant as administrator for a debt due to the intestate^ 
that is, for the value of the goods of the intestate which were 
converted ; and though there be now a judgment, and the da- 
mages, which were before uncertain, are now reduced to a 
In all CMM be- certainty, yet before execution it is but a ckose in action : for if 
nCar. s^c!^ ^^^ ^^^ defendant had died before his administration was re* 
adrainistrator de pealed his cxecutors or administrators could not sue out exe- 
obliged^ begin ^^^^oti on this judgment, but before the statute 17 Car. 2. 
a new action, c. 8. the administrator de bonis non in all cases was obliged to 
me out execu-^ commence a new action ; but now by this act if the judgment 
tiononajudg. ijj after verdict, the administrator ^f^ bofiis non* &c. may sue 

ment after Ter- . i . , t> t i 

diet— .See ante, o^t execution upon the judgment ixit the executors or ad- 
^.^n the note, niinistrators of the now defendant, who has so recovered the 
judgment, have nothing to do with it; which proves that the 
now defendant was only entitled to the monies as adminis- 
trator, and not otherwise. And now his administration being 
repealed, his title is determined, and he ought not any 
further to intermeddle with any of the estate of the intestate^ 
for it now belongs to John Spicer the new administrator* 
And this is matter which the now plaintiff could not plead 
before in the action of trover against him, because it is sub- 
sequent matter which happened after the judgment, and there- 
fore the plaintiff b now to be relieved by this action ; and 
Cokeys Entries, 89. a. and 8 Rep. 144< a. Dr. Dnm/s case> 
are full to this purpose ; for the plaintiff in the aiulitd querela 
in that case wa& in execution at the suit of an executor, and 
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afterwards the will was revoked by sentence^ in the spiritual Turner v* 
court ; whereupon the plaintiff brought his audita querela^ Davies. ^ 
and had judgment to be released out of prison. Therefore he 
prayed judgment for the plaintiff here. 

Barrel for die defendant argued, that here was a thing 
vested in the defendant which could not be devested by 
the repeal of the letters of administration ; for if the money 
on the judgment had been paid, or levied by an execution, 
the defendant would retain them, notwithstanding the letters 
oF administration were aflerwards revoked, and the now plain- ^ Term Rep. 
tiff would be discharged against the now administrator. And DundMs. 
although here the defendant has not received the money, yet 
by the judgment itself the property of the goods converted 
18 altered, and the now plaintiff shall never be charged agun 
for the conversion of them. And if it should be otherwise, [ 150 } 
and the new administrator should have an action de novo for 
the same conversion, perhaps it might be barred by the 
statute of limitations, and so that part of the intestate's 
estate would be altogether lost. And he strongly insisted ' 
that here was a duty vested in the now defendant as admi* 
nistrator, of a different nature from that which was in the 
intestate, and therefore it should not be devested by the 
repeal of the administration afterwards, but the now defendant 
shall have it notwithstanding the repeal of the administra* 
don; therefore he prayed the now plaintiff should be barred. 

Sed mm allocatur i for Kelynge C. J. said that the law abhors V^ .^'^ ?**>^ 

•^ circuitr of lo- 

drcuity of action (2) ; and here there will be a circuity of Uon. 

■ ■ ' ^ - 

(2) If a many upon the credit of B.> plaintiff himself had interrupted hi» 

lend money to A., which is applied to collecting the same. It was insisted 

^ the use of A., but is not put to account that the plea was not good ; for if it 

by A., upon an account made between was the defendant might bring trespass^ 

him and B., the lender shall have an against the plaintiff, imd recover da** 

account in chancery against A. for mages, and Uierefore it was no plea to 

avoiding the circuity of action, if he this action. But it was answered by 

was to be put to his action against B. the court that the plea was good in 

and B. to an action against A. Ruled avoidance of circuity of action i for if 

in chancery, and upon an appeal af- the defendant should bring trespass and 

firmed in the house of lords. Show, recover damages, then the plaintiff 

Cas. Pari. 17. So in covenant the should have an action of covenaBl 

plaintiff declared that the defendant against the defendant^ and recover, 

had covenanted with him to coUeet which circuity of action the law will 

his rents in C. and assigned a breach not sufier. Keilw. 84. b. S5. a. So^ 

that the defendant did not collect where a man becomes bound to another 

them. The defendant pleaded that the who covenants not to put ihe bond io 

Ff 4 



150 



Turner versus Davids. 



Turner v. action if the now defendant should sue out execution and re^ 
^ Da VIES. ^ ^.gjyg ^jjg money. For it was clear, he said, that the new 
administrator would recover it again against the now defend- 
ant. And therefore to aroid circuity of action, the now 
plaintiff shall be discharged against the now defendant from 
the said judgment, and be chargeable to the new adminbtra- 
tor for the value of the goods converted ; wherefore it was 
adjudged for the plaintiff by the whole court. 



ftuit before Michaelmas, and the obligee 
nevertheless brings debt on the bond 
before Michaelmas, the defendant can- 
not plead the covenant in bar, but piust 
have recourse to an action upon it; 
but if the covenant had been noi to sue 
at allf it is reasonable^ in order to avoid 
circuity of actioD, to allow its being 
pleaded in bar of the action. And. 307. 
pi. 316. Dowse y. Jeffries. Cro.Eliz. 
352. S.C* So where to debt on bond 
for 200/. the defendant pleaded, that, 
ailer the making of the bond, the plain- 
tiff by indenture covenanted, that if the 
defendant should at such a day pay 
100/. the obligation should be void, and 
alleged that he paid the money at the 
day ; and upon demurrer it was insisted 
for the plaintiff, that the indenture 
being made after the bond, could not 
be pleaded in bar; but all the court 
held that the defendant might well 
plead it in bar, without being put to the 
action of covenant by circuity of action. 
Cro. Ellz. 623. Hodges v. Smdh. So 
in debt for rent on a lease for years, 
the defendant pleaded in bar, that 
the lessor did covenant that the lessee 
might deduct so much fbr charges, and 
upon demurrer this was adjudged a 
good plea, it being a thing executory, 
and the covenant in the same deedy and 
the party should not be put to circuity 
of action, and to bring action of cove- 
nant. 1 Lev. 152. Johnson v. Carre. 
But it is otherwise where the covenant 
is in another deed, for the last deed 
docs not take away the effect of the 



former ; and a subsequent covenant 
cannot be pleaded in bar of a former ; 
but the defendant must bring his action 
upon the last indenture, if he will help 
himself. 2 Vent. 217, 218. Garden v. 
Draper. So if A. and B. are jointly 
and severally bound to H., and H. co- 
venants only with A. that he vrill not 
sue A., this is not a defeasance, for still 
there is a remedy on the bond against 
B. ; but it is otherwise if A. only had 
been bound, for then such covenant 
excludes him from any remedy for 
ever, to avoid circuity of action. 2 Salk. 
575. Lacy v. Kynaston. S. C. 1 Ld. 
Raym. 690. 12Mod. 551. It is indeed 
a maxim in law so to judge of contracts, 
&c. as to prevent a multiplicity of ac- 
tions; upon which grounds it is that 
courts do construe express words of 
covenant into a release. As supposing 
the obligee of a bond covenants not to 
sue on it, the courts say that shall ope-» 
rate as a release ; for if it operated only 
as a covenant, it would produce two 
actions. 1 Term Rep. 44'6. Smith v^ 
Mapleback. 

But a cause of action against a plain-* 
tiff will be no bar to an action by him 
for avoiding circurity of action, whea 
the recovery in both actions is not 
equal; as in waste it is no bar, that the 
plaintiff covenanted to repair, for in, 
waste the plaintiff is entitled to recover 
treble damages, but the defendant ia 
his action of covenant will only recover 
single. Moor, 23. pi. 80. ; see ante, 4;8h 
in the note ( 1 ). 
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Benson versus Welby, late Sheriff of Lincoln. €a«e26. 

Trinity, 21 Car. 11. Regis. Rot. 1505. 

Yorhiutef 1 ¥1^^ ^^ remembered, that lieretofore, to wit, in Sameprecedeni. 
to wit, JlJjg^^^termlaitpast, before our lord the king Jg^^* *^"'- 
at Westminster came Christopher Benson by John Stone his at- 
V>rney, and brought here into the court of our said lord the 
king then there his certain bill against William Welby esq. 
late sheriff of the county otLincoln^ in the custody of the 
marshal, &c. in a plea of trespass on the case, and there are 
pledges of prosecution, to wit John Doe and Richard Boej 
which said bill follows in these words, to wit : Yorkshire, to 
wit, Christopher Benson complains of William Welby esq. late 
sheriff of the county of Lincoln being in the custody of the 
marshal of the marshalsea of our lord the king before the 
king himself for this, to wit, that whereas one John Wright j. w. indebted 
lately^' that is to say, on the 1st day of August in the year of ^^iu*^5^ 
our Lord 1667 at Uie city of YorJc in the said county, by his tory. 
certain bill obligatory, sealed with his seal, bearing date 
the same day and year, acknowledged himself to owe, and be 
indebted, to the said Christopher in the just sum of 166/. of 
lawful money of England, which he undertook and promised 
to pay to the said Christopher at or upon the 2d day oiFdruary 
next following the date of the said bill, and to the pajrment 
whereof well and truly to be made bound himself, his heirs, 
executors, and administrators in the sum of 3322. of like 
money firmly by the said bill (1) ; which 1662. the said John 

(1 ) It is necessary in this action to be not proved as averred, the plaintiff 

aver and prove that the plaintiff had a will be nonsuited. 2 Lev. 85. Gunter v. 

cause of action against the person who Cleyton. 4 Term Rep. 611. Alexander 

escaped. If it be not averred, the de- v. Macatdey. [a] 
claration is bad on demurrer ; and if it 



[a] 2 Esp. 477. n. Parker v. Fenn. months had expired, it would be a fatal 

So where the declaration in an action variance, 5 Esp. 162. White ▼. JoHes, 

for an escape sUtes generally that the per Lord Ellenborough C.J. The same 

party was indebted to the plaintiff for. rule holds in ah action against an 

goods sold and delivered, if it should attorney for negligence in conducting 

appear at the trial that the goods were a suit. Peake, 161. Lee v. Ayrton, In 

sold on a three months' credit, and that this action against the sheriff for an 

the arrest took place before the three escape, as also in one for not arresting 
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Thephintifffor 
the recoTery of 
bis debt 8ued 
out a writ 
againat the said 
J.W. 



Erected to the 
sheri£fofL. 



* See ante, 
p. 52. note (1). 



which writ was 
delivered to the 
defendant then 
sheriff of L. to 
be executed. 



had not pud at or upon the said 2d day of February to the 
said Christopher according to the form and effect of the said billy 
whereby and by force of the said bill the said 332/. became 
forfeited to the said Christopher t and whereas also, the said 
John being in form aforesaid indebted in the said 3322^ he 
the said Christopher afterwards, to wit, in the term of the holy 
Trinity^ in the 20th year of the reign of our lord Charles the 2d 
now king of Englamdy Sec. for the recovery of the said 382iL 
prosecuted out of the court of our said lord tbd king before 
the king himself at Westminster^ oommonly called the king's 
bench, in the county of MidMesesj a certain writ of our said 
lord the king agunst the said Johnj directed to the sheriff 
of Lincolnf by which said writ our said lord the king com- 
manded the said then shenS cf Liticoln, that he should take 
the said JoAn, if he should be found in his bailiwick, and 
him safely keep so that he should have bis body bdbre our 
said lord the king at Westminster on Fridajf next after three 
weeks of St. Michael then next following, to answer the said 
Christopher of a plea of trespass, and also* to a bill of the said 
Christopher against the' said John^ for the said 382/. of debt, 
aooording to the custom of the court of our said lord the kmg 
before the king himself to be exhibited, and that the said 
sheriff should have there then that writ ; which said writ, the 
said Christopher afterwards and before the return th«reo( that 
is to say, on the last day of August in the 20th year aforesaid 
at the castle of Lincoln in the said county of Lincohj deli- 
vered to the said Wiiliatn^ then sheriff of the county of Lir^ 
eUny to be executed in due form of law, to the intent that 
the said John by virtue thereof should be taken and arrested, 
and on the day of the return thereof in the siud court (^ our 
said lord the king before the king himself should be by virtue 
of the said writ committed to the custody of the marshal of 
the marsbalsea of our lord the king before the king himself 
according to the custom of the said court from time whereof 



or for a false return, whatever evidence 
would be sufficient to charge the origi- 
nal party in a suit against him, will also 
be admissible as evidence against the 
sheriff. Thus in 2 Esp. N. P. 0-695. 
Sloman v. Herney an acknowledgment 
by the party^ that the money bad been 
paid on his account by the testator of 
the plaintiff, was adniitted ; and in two 



other cases, 2 Camp. 188. Gibbon v. 
Coggon, and 2 Stark. 42. Williams v. 
Brydgei^ where the debt arose on a bill 
of exchange, an acknowledgment by 
the party (the drawer of the bill) of 
having received notice of its dishonour, 
was held to be sufficient evidence of 
that iact, 2 Phill. Evid. 283, 384. 
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tbe memory of man is not the contrary used and improved o^ BBKfiON v. 
or else should put in, in the said court of our said lord the ^ Welby* ^ 
king before the king himself^ aooording to the custom of the 
said court for the whole time aforesaid used and approved o^ 
sufficient bail to answer the said Christopher in the plea afore- 
said. (3) And the said Chrisiapher in fact says, that after 
the delirery of the writ aforesaid in form aforesaid, and 
before the said day of the return of the said writ, to wit, 
on the 20th day of October in the 90th year aforesaid at 
the castle of Lincoln aforesaid^ the said WiUiam^ being 
then as aforesaid sheriff cf the said county (^ Lincoln^ 
took and arrested the said John by virtue of the said writ^ Defendant v. 
at the suit of the said Christopher, and then and there bad ^T^^^ue 
him in his the said sheriff's custody by virtue of the said arrest, thereof. 
and brought him tbe said John so in his custody to JUpon in 
the county of York. Yet the said mUiamy then bebg sheriff Bi«ch. 
of the county of Lincoln as aforesaid, contriving and intending 
wholly to deprive the said Christopher of the532&, and of his [ 152 ] 
remedy for the recovery thereof afterwards, to wit, on the said But permitted 
20th day of October in the 20th year aforesaid at Bipon afore- ^^ ^ """"P** 
said, permitted the said John, so being in the custody of the 
said William then being sheriff of the said county of Lincoln, 
to go at large wherever he would, and to escape out of the 



(3) It is boldeo that tbe indorse- 
meot of non est inventus on the writ is 
sufficient evidence of its having been 
delivered to the sheriff in an action 
against him for an escape of a person 
taken either on mesne process, or in 
execution ; and therefore, as it is not 
averred in this declaration that the 
sheriff made a warrant to his bailiff to 
arrest such person, it is not necessary 



to prove a warrant by him to his bailiff 
for that purpose ; but the return of non 
est inventus is sufficient evidence against 
the sheriff that the writ was delivered 
to him. Cowp. 63. Blotch v. Archer. 
And for the same reason the indorse- 
ment of cepi corpus^ ei paratum haheo on 
the writ, seems to be sufficient evidence 
of its having been delivered to the 
sheriff. [6] 



\h'] If the sheriff return cqti corpuSf 
proof of this, and that tbe party neither 
put in bail above, nor was ia the she- 
riff's custody at the return of the writ» 
dispenses with the direct evidence of 
the arrest and escape; both of these 
facts being sufficiently proved by the 
sheriff^s return, and by the non-appear- 
ance of the party according to the 
exigency of the writ. 3 Carop^ 397. 



Fturlies v. Birch. 2 PhiU. Ev. 292. 
But if the sheriff return non est inventus, 
then the return is evidence of the deli- 
very of the writ only ; and the sheriff 
must be connected with the acts of his 
officer, either in not arresting the party 
when he had an opportunity, or in 
letting him escape after arrest, by other 
evidence* As to the mode of so connect- 
ing him^ see 2 PhiU. £v. 276. et seq. 
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Benson v. 
Welby. 



and falsely re- 
turned that he 
had him ready. 



Imparlance. 



Demurrer. 



•See ante, 114. 



Joinder in de- 
murrer. 



custody of the said WiUiam then sherifPof the said county of 
Lincoln^ (the said Christopher then and yet not being satisfied of 
the said 332/. or any part thereof,) and upon the said writ on 
the said Friday next after three weeks of St.Michad, before our 
said lord the king at Westminster^ falsely and fraudulently re- 
turned that he had taken the body of the mdjohuy which said 
body he had ready before our said lord the king on the day and 
at the place in the writ aforesaid contained, as by the said writ 
the was commanded : whereas in truth the said William^ then 
sheriflTof the said county oi Lincoln^ had not tlie body of the 
said John ready before our said lord the king, on the day and 
at the place in the said writ contained, whereby the said Chris* 
topher is wholly defrauded of the said 332/., and of his remedy 
for the recovery thereof: wherefore the said Christopher says 
that he is worse, and has damage to the value of 500/., and 
therefore he brings suit, &c. 

And now at this day, to wit, on Friday next after the morrow 
of the Hob/ Trinity in this same term, until which day the 
said WiUiam had leave to imparl to the said bill and then to 
answer, &c. before our lord the king at Westminster comes as 
well the said Christopher Benson by his attorney aforesaid, as 
the said WiUiam Wetty by Thomas Walpool his attorney ; and 
the said WiUiam defends tlie wrong and injury when, &c^ 
and prays judgment of the declaration aforesaid *, because he 
says that the declaration aforesaid, and the matter in tlie same 
contmned, are not sufficient in law for the said Christopher xo 
have his said action thereof maintained against the said WiU^ 
liam : to which said declaration the said WiUiam has no ne- 
cessity, nor is he* bound by the law of the land in any wise to 
answer ; and this he is ready to verify ; wherefore for want 
of a sufficient declaration in this behalf, the said WiUiam prays 
judgment of the said declaration, and that the same may be 
quashed, &c. 

And the said Christopher says, that he, by any thing by the 
said WiUiam above in pleading alleged, ought not to be barred 
from having his aforesaid action thereof against the said Wil- 
liam Welby, because he says that the declaration aforesaid, 
and the matters in the same contained, are good and sufficient 
in law for him the said Christopher to have his aforesaid action 
tliereof maintained against the said William, which said de- 
claration and the matters in the same contained he the said 
WiUiam is ready to verify and prove as the court, &c. and 
because "the said WiUiam does not answer the said declaratioiit 
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nor does hitherto in anywise deny the same, the said Christopher Benson v. 
prays judgment and his damages on occasion of the said pre- ^ Welby. ^ 



mises to be adjudged to him, &c. ; but because the court of [ 153 ] 
our said lord the king nowhere is not yet advised what judg- Curia adviaare 
ment to give of and upon the premises, a day therefore is '^'' 
given to the parties aforesaid before our lord the king at 
Westminster until Saturday next after three weeks of St, 
Michael^ to hear their judgment of and upon the premises, 
because the court of our said lord the king now here is thereof 
not yet advised, &c. At which day before our lord the king 
at Westminster^ (and so it is continued from term to term,) 
come the parties aforesaid by their attomies aforesaid, where- 
upon all and singular the premises being seen, and by the 
court of our said lord the king here more fully understood, 
and mature deliberation thereupon had, it seems to the court The dedantion 
of our lord the kfaig here, that the said declaration of the ^^^J^^ 
said Christopher J and tlie matters in the same contwied, are fendantdidnoc 
good and sufficient in law for the said Christopher to have his g^.*^^^^ 
aforesaid action maintiuned against the said William Welbt/f ofBheriffs* 
for that the said William Welby has not pleaded the statute ^ ' 
made in the 2Sd year of king Henry the 6th, of bonds taken 
by sheriffs for the appearance of prisoners in their custody by 
virtue of process mentioned in the said act, wherefore the said wherefore the 
Christopher ought to recover his damages against the said Wil^ to^^veThfc 
Ham on occasion of the said premises. But because it is un- dunages. 
known to the court of our said lord the king now here what 
damages the said Christopher has sustained in this behalf, 
therefore the sheriff is commanded that by the oath of good 
and lawful men of his county he diligently inquire what da^ Writ of Inquiry 
mages the said Christopher has sustained as well on oc- •^"^*^* 
casion of the said premises, as for his costs and charges by 
him about his suit in this behalf expended, and the inquisition 
which he shall thereon make, he send to our lord the king at 
Westminster on Monday next after three weeks of St. Michael 
under his seal, and the seals of those by whose oath he shall 
take the said inquisition, together with the writ of our lord the 
king to him thereof directed : the same day is given to the 
said Christopher there, &c. At which day before our lord the 
kmg at Westminster, comes the said Christopher by his attor- 
ney aforesaid ; and the sheriff, to wit, Sir Philip Mouncton knt. 
sheriff of the said county of York, returned a certain inquisi- Inquiaticm re- 
tion taken before him at the castle of York in the said county 
of York, on the 26th day oijuly in the 22d year of the reign 
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Benson c of our lord Ckartes the second now king of En^nd^ &e. hf 
Welby. ^ ^^ ^^ of good and lawful men of his bailiwick, by which it 
it is found that the said ChrisUq)ker has sustained damages on 
occasion of the said premises, besides his costs and charges by 
him about his suit in this behalf expended, to 2001. and for 
those costs and damages to 6d. Therefore it is considered 
Fina] judgment, that the Said Christopher recover against the said WUUam, the 
damages aforesaid, by the said inquisition above found, and 
also 14/. 195. Sd. for his costs and charges by him about his 
suit in this behalf expended, adjudged of increase to the said 
[ 154 ] Christopher by the court of our said lord the king now here at 
his request; which said damages in the whole amount to 315/. 
And the said WiiUam in mercy, &c« 



Case 26. Benson \)ersus Welby late Sheriff of Lincoln. 

Trin. 21. Car. II. Regis. Rot 1505. 

S. C. 1 Vent. A CTIQN upon the case by Benson against Welly late sIierifT 

1 %df 439. "^^ ^ Lincoln ; the plaintiff declares that one WrigJU was 

1 Mod. 93. 57. indebted to him in 832/. upon a penal bill obligatory, and for 

esofesY^^ya' ^® recovery of the said debt he sued a writ out of this court 

Hie stnuite against Wrightf directed to the sheriff of Lincoln^ returnable 

ofsMffl'^bonds ^° Friday next after three weeks of Sf. Michael^ by force of 

is only a private which writ the defendant then sheriff of Lincoln arrested the 

the court ^1 s&i^ Wright^ and afterwards su&red him to escape, the plains 

"SJttT * ?^*® tiff not being satisfied of his debt^ and at the return of the 

pleaded. writ the defendant fiilsely and iraudulendy returned a cepi 

corpus et parattm habeo e whereas in truth the defendant had 

not the body at the return of the writ» whereby the plaintiff 

was defrauded of his remedy for the recovei7 of his debt, 

wherefore he brought this action : the defendant demurred 

in law. 

And it was objected for the defendant, that here was an 
action for a &lse return of a cepi corptu et paratum habeo^ 
where sudi action is not maintainable, because the statute 
23 H. 6. c. 9. compels the sheriff to let his prisoner at large 
upon reasonable sureties of persons havipg iufficient .within 
the conn^, and nevertheless the sheriff shall return a cepi 
* See ante, 6a corpiis as before the statute** And this was not denied by 
the court, or by the counsel on the other side; but it 

14 
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vgued for the plftiodl^ that this was an action for the escape Bemsok v. 
of the prisoner, and although a ialse Ktum was alleged, yet it ^^^^* 
was nothing but surplusage, and should not hurt the action 
which was good for the escape before. And if it should be 
intended that the plaintiff has brought the action as well for 
the ialse return as for the escape, still the dedatation was good 
for the esdqpe, and heonght to have judgment for that, though 
he should be barred for the &lse return. But should it be 
intended one way or the other, yet in this case the plaintiff 
ought to have judgment for the whole ; for if the defendant 
would have aided himself by the statute, he ought to have 
pleaded it, and shewn that he let the prisoner to bail according 
to the statute, and so would have been excused. But now the 
defendant has demurred generally to the declaration, and so 
has lost the advantage of the statute, which is a private one^ 
of which the court will not take any judicial notice, unless the 
party shews it in pleading, as it has been oftentimes adjudged. [ 1£5 ] 
And even if the court would take notice of the statute with- 
out its being pleaded, yet it does not appear on the record, as 
it now is, that the defendant has pursued it in letting the pri- 
soner at large upon sureties according to the said act; for the 
declaration charges him directly with an escape^ which the 
defendant has now acknowledged by his demurrer; wherefore 
judgment was prayed for the plaintiff 

And the court seemed to be of different opinions about the 
declaration, namely, some that the deckration was for a 
false return only, and that all the precedent matter was only 
inducement ; and others that the declaration was for an escape 
only, and the other matter was but surplusage, and not 
material; and a third opinion was, that the action was brought 
for an escape, and a &lse return also: but the court did not 
agree in this matter. (5} But the whole court resolved, that 
judgment should be given for the plaintiff for thb cause, that 
die defendant had not pleaded the statute, and shewn the nud» 
ier of/act; for it was agreed by the court, that the statute was a 

(5) However it seems to be a declar- sheriff returned " non est inventus^'' ot 
ation for an escape $ it not being nn- the like, to the averment that the de- 
usual in this action to add, that the fendant suffered the party to escape, [c] 



[c] In all declarations against the other for net arresting, and a third for 

sheriffinactions for defaults in executing sot assigning the baiI4Mmd. See the 

mesne process, it is adviseable to insert reasons for this, ante, p. 61 i* note [<]• 
three counts; one for an escape, an- 
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private statute of wbidi the court would not take any notice 
unless it be pleaded. But Tvysden justice said it had been 
settled before that time, that the statute was but a private stat- 
ute of which the court would not take cognizance without its 
being pleaded ; but if it was now to be settled again, he thou^t 
it ought to b^ ruled and settled otherwise ; but the court can- 
not recede from former resolutions and judgments (6); and 



(6) The demurrer seems to be im- 
proper in any pomt of view, whether 
the statute be a public, or a private 
one. For if it were 2l public statute, of 
which the court was bound to take judi- 
cial notice without being pleaded, still 
the defendant ought not to have de- 
murred to the declaration, but should 
have stated those facte which would 
have brought his case within the sta- 
tute, in the same manner as is neces- 
sary where a defendant protects himself 
under the authority of any other gene- 
ral law, and so have shewn that be had 
acted under the statute, and was justi- 
fied by it in letting the prisoner go at 
large, and yet returning cepi corpus, et 
paraium habeo, which he might well do, 
though he suffered him to go at large. 
And on the other hand, if it were a pri- 
vate statute, the defendant should have 
pleaded the statute, as well as have 
stated the facte which brought him 
within it. Or, as this was an action on 
the case, the defendant might have 
pleaded not guilty, and given the act 
and other special matter in evidence. 
1 Sid. 439. 1 Vent. 85. Therefore it 
appears that the decision of the court 
was right, though one of the reasons 
for giving it does not exist any longer. 
It seems not a little extraordinary, 
that a statute which concerns the admi- 
' nistration of the public justice of the 
whole kingdom, should ever have been 
construed to be a private statute ; and 
indeed some very able men, particularly 
Eolle and Glyn, who were successively 
chief justices of the king's bench, were 



of opinion that it was a general Iaw« 

1 Lev. 86. Bentley v. Hore. There is 
no wonder therefore, that Twysden J., 
who was also a very great lawyer, dis- 
covered so great a disapprobation of 
the authorities in which the statute had 
been considered to be a private statute ; 
but he thought himself bound by them 
against his own private opinion and the 
reason of the thing. To be sure the 
authorities alluded to by Twysden J. 
were very strong and difficult to be got 
over. Thus in Moor, 428. Laughton v. 
Gardner, an action on the case was 
brought against the sheriff, who re- 
turned cepi corpus et paratum haheo, 
whereas in truth he had not the party, 
wherefore the plaintiff had lost his suit ; 
the defendant demurred, and it was ad- 
judged for the plaintiff, because by the 
demurrer the sheriff had confessed the 
false return, and die plaintiff's loss ; but 
if the sheriff had pleaded the stetute 
23 H. 6. and shewn how he had bailed 
the party, and taken a bond, it seemed 
to Popham that the plaintiff would be 
barred of this action on the plea. Cro. 
Eliz. 460. S.C: and Dyer. 119. a. 
Plow. 65- a. Dive v. Manningham, 
4 Rep. 76 a. b. Holland's case. Hob. 
13. Norton v. Simme, are all authorities 
to the same effect. But in subsequent 
cases these authorities have been ques- 
tioned, and at last overruled. Thus in 

2 Lev. 103. Okt^ v. Sell, Lord Hale 
held that the statute was a general law, 
of which the court would take judicial 
notice without pleading. In 1 Str. 399. 
Mills V. Bondf the court took notice of 
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therefore it was*adjudged for the plaintifF.-^c7bn^s and Saunders Benson v* 
with the plaintiff; Winnington and Levinz with the dei -Welby. ^ 
fendaht ^ '. • 

' The same judgment in the same case was given in this term 
between Parker v. WeUy^ which is entered Trin. 21st of the 
now king^ Rol. 1503. 

the act without its being pleaded, public one; for instance, the 23 H. 6* 

And in Doug. 97. Boyce v. Whilaker, c. 9. relative to sherifiTs bonds is a pri- 

note (12), Lord Mansfield asked, if vate law, yet the statute 4 Ann. c. 1 6i 

there was any doubt whether the sta- having enabled the sheriff to askign such 

tute was A public act, and Davenport^ bond, the court must take notice* of the 

as amicus curiae said it had been law that enables him to take such bond, 

doubted, and was therefore always set And lastly, in 2 Term Rep; 569. Samuel 

out ; and so certainly is 3 Lev. 74. v. EvanSt in which all' the authorities 

Graham v. Cratoshaxo. And in Bull, were cited, it was adjudged that the 

Nisi Prius, 224. it is said that though it 23 H. 6. c. 9. relating to bail bonds is 

1>e regularly true, that a private law a public act, and therefore the court 

shall not be taken notice of unless it be will take notice of it, though it is not 

shewn, yet it will be otherwise in case pleaded, [f/] 
such private law be recognised by a 



Id] 15 East, 323. Lovell v. Sheriffs of London. 
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Hnnlocke versus Blacklowe. ^33^ ^ 

Easter, 22 Car. IL Regis. Rot 2880. 

EBT on bond, dated the last day of JWj/ in the 16th &C.iMod.64. 
year of the reign of the now king, conditioned to per- J Keb.^74. 
form covenants in articles of agreement. The defendant, If* covenant on 
after oyer of the condition, sets out the articles, by which ^S^^ ^ 
it appears that the plaintiff, being a taylor, had assigned his affirmative cove. 

r , , « , 1 11 i_ I. C-. r -.L ^ nam on the 

trade to the defendant, and all the benent ot tne customers other part be m 

named in a schedule annexed to the articles, and the plain- cwui^ratiim^ 

tiff* covenants with the defendant, tJiat he wotddji-om thence- <A«J^tf!^^ 

forth leave off and desist from using and exercising the trade of a ^^^^^ ***" 

taylor with any of the customersnamed in the schedide, with several broken, yet tiie 

qther covenants on the part of the said plaintiff to be performed, *®'^*^^g^j^j 

and the said defendant, in consideration of the performance be pcrfonncd. 
thereof covenants that he will pay the plaintiff 100/. a year 
Vol. II, Pakt. L G g 
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HuKLocKE durlug his life by quarterly payments (1), Vffjjh divers other 

V. Black- covenants on the part of the said defendant to be performed; 

t * M and the defendant, after he had shewn all the covenants, pleads 

in bar that the plaintiff, after the making of the said articles. 



(1) This bond seems to be founded 
on a good consideration ; for though a 
bond, coveoanty or promise, even on 
good consideration, not to use a trade 
an^ where in England, is void, as being 
jtoo general a restraint of trade ; yet if 
such bond, covenant, or promise, be 
not to use a trade at a particular fiace, 
it is good. All. 67- PrugneU v. Gosse. 
For the same reason it seems, that a 
bondy covenant, or promise, not to use 
a trade with particular customers by 
nam^, if founded on a good consider- 
ation, is also valid. All the cases on 
this subject prior to Mitchell v. Rey- 
noldSf I P. Will. 181. are noticed in 
that case. There in debt on bond, the 
defendant prayed oyer of the condition, 
which recited, that whereas the defend- 
ant had assigned to the plaintiff a lease 
of a messuage and bake-house in L. in 
the parish of St. A. for the term of 
5 years ; if the defendant should not 
exercise the trade of a baker within 
tliat parish during the said term, or in 
case he did, should, within 8 days after 
proof thereof made, pay to the plaintiff 
50/. then .the obligation to be void, and 
pleaded that he was a baker by trade, 
that he had served an apprenticeship 
to it, by reason whereof the bond was 
void in law, wherefore he traded, as he 
well might; and on demurrer, the court 
was of opinion, that a special consider- 
ation being set forth in the condition, 
which shews it was reasonable for the 
parties to enter into it, the bond was 
good; and that the true distinction was 
not between promises and bondst but 
between contracts tviih and without 
consideration: and that wherever a 
sufficient consideration appeared to 
make it a proper and a useful con- 



tract, and such as could not be set 
aside without injury to a fair contractor, 
it ought to be maintained; but with this 
constant diversity, viz. where the re- 
straint is general not to exercise a trade 
throughout the kingdom, and where it is 
limited to a partictdar place ; that the 
former is void, being of no benefit to 
either party, and only oppressive ; but 
the other is good. 

The principle of this case was after- 
wards recognised and adopted in 2 Str. 
739. Chesman v. Nainby. 2 Ld. Raym. 
1456. 3 Brown. P. C. 349. S. C. So 
where the condition of a bond was that, 
in consideration A. would take B. as an 
assistant in his business as a surgeon, 
for so long a time as it should please 
A., B. agreed not to practise on his 
own account for fourteen years within 
ten miles of the place where A. lived, 
the bond was held good. 5 Term Rep* 
l\8> Davis V.Mason. See 1 Brown, 
C. C. 418. Sloman v. Walter. And 
where by indenture between A. and B. 
and C, dissolving their partnership as 
ropemakers, A. and B. covenanted to 
allow C. durii^g his life, two shillings 
on every hundred weight of cordage 
which they should make on the recom- 
mendation of C. for any of his friends 
and connexions, and whose debts should 
turn out to be good : and that A. and 
B. should stand the risk of such d^bia 
incurred ; but should not be compelled to 
Jurnish goods to any of C*s connexions 
whom they should be disinclined to trust. 
And C covenanted not to carry on the 
business of a rope-maker during his life 
(except on government contracts) ; and 
that aJl debts contracted, or to be con- 
tracted in fats or their name, pursuant 
to the indenture, should be M^e eyclu- 
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to wit, on the first tUiy at August in the aforesaid 16th year Hvklocks 
atf &c. used and exercised the art and mystery of h taylor ^* ^^^ck- 
for and with tlie said Mr. Pierrepoint {namely, one of the i ' j 

customers named in the schedule) fcft the sole benefit of the 
said plaintifi^ &c. to which plea the plaintiff demurred 
in law. 

And it was urged by Saunders for the defendant, thilt the 
words, " ih consideration of the performance thereof!^ make a 
condition precedent, so that when the plaindfF had broken 
his covenant by using his trade with one of 1the customers, 
the defendant was not bound any longer to pay the lOOZ. a 
year lo the plaintiff. And heine the plaintiff had used \m 
trade with one of his customers before any payment of the 
100/. a year became due, and therefore the defendant was 
discharged from the paymient of the 100/. a year. And to 
prove that this was a condition precedent, he cited 3 Leon. 
219. Brocas^s case, where the lord of a manor cOvenaiited to 
assure tlie freehold to one of his copyholdlers and his hdrs, 
and the copyholder in consideration of Ae same caoeHaiU per^ i ssund. 32a 
formed^ promised to pay a certain sum of money ; add it was no*« (*)• 
atQudgdd, that die copyholder was not obliged to pay the 
money until the lord had first performed the coventot oh his 

sivepropertyof A. aadB.; and that C. and the general ol»ject being only to 
should during his life ercluBrrely eai- appropriate to A. and B. so much of 
ploy A. and B. and so other peraon, to C.'s private trade as they chose to give 
make all the cordage ordered of him, his friisuds credit for, so much only was 
by or for his friends and connexions, covenanted to be transferred: and C. 
on the terms aforesaid, and should not was still at liberty to work for any of 
employ any other person to make any his friends, who were refused to be 
cordage on any pretence whatsoever: trusted by A. and B. ; by which con- 
it was holden, that the covenant by C. struction the restraint on C. was only 
to employ A. and B. exclusively to co-extensive, as in reason it could only 
make cordage for his friends, and not be intended to be, with the benefit to 
to employ any other, A. and B. not A. and B. ; and therefore the restraint 
being obliged to work for any other on C. could be no prejudice to public 
than such as they chose to trust, was trade. 8 East, 80. Gale v. Reed. But 
not illegal and void, as being in restraint the defendant, being dissatisfied with 
oftrade without adequate consideration; this judgment, was advised to bring a 
Ibr the whole indenture must be con- writ of error into the Exchequer Cham- 
strued together according to the appa- her; but what became of it the editor 
rent reasonable intent of the parties ; has never heard, [a] 



[a] See also Willes, 888. The Master Sfc. of Gunmakers v. Fell, per WHles 

C. J. 4 East, 190. Bunn v. Guy. 

Gg2 
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A nm^ve CO- ^ 
veoant is not 
laid to be per- 
fooned, until it 
becomes impos- 
libletobreakit. 



part; but it is otherwise^ says thebookj if the cov^ant on tlie- 
part af the copyholder had been, in consideration of the cove- • 
nant to be performed. And here the words are, in consider- 
ation of ihe 'performance of the plaintiff's covenant,. which is. 
as much as to say, in consideration of the covenant performed. 
Wherefore he concluded that here was a condition precedent, 
which being broken, the defendant is not bound to pay the 
100/. a year. 

. Sednon allocatur; for the plaintiff's covenant being in the 
natureof a negative covenant, namely, that he will not use 
his trade with the customers, if the words in consideration of 
the' performance thereof should amount to a conditi<m prece- 
dent, the plaintiff would never have the 100/. a year during 
his life, because it is not possible for the plaintiff to perform 
bis covenant in his life-time ; for at any time during his life 
he may break it, and a negative covenant is not said to be 
performed until it becomes impossible to break it; which 
impossibility can only happen here by the plaintiff 's death. 
And therefore such a construction would entirely defeat tlie 
intention of the parties ; for it plainly appears that their intent 
was that the plaintiff should have the 100/. a year during his 
life, and therefore it is not a condition^ but the defendant may 
have his action qfcaoenant against the plaintiff for breach of 
the covenant on his part And although it was urged that 
.tlie 100/. a year should be paid until the plaintiff has broken 
the covenant on his part, and no longer, and that such was the 
true meaning of the parties ; and when the plaintiff has volun- 
tarily broken the covenant on his part, he seems to be content 
that the 100/. a jear should not be paid any longer, yet this 
was over-ruled by the court* Wherefore it was adjudged for 
the plaintiff. (2) 



* (2) See 1 Saund. S20. Pordage v. 
Cole, note (4.) Gilb. Law of Evid. 194*. 
1 iStr. 569. Lock v. Wright. Willes's 
*R6p. H6. Mucklestone v. Thomas, Ibid. 
'157. Acherle^ v. ^Vernon, and Mr.Durn- 
fordSoote (a.), Ibid. 496. Thomas v. 
Cadtvallader, 2 H. Black. 178. Frcjich 
v. Campbell, 8 Term Rep. 366. Glaze^ 



brook V. Woodroto, in which last case 
the reader will find very material ob- 
servations made on the case of Boone v. 
Eyre, cited in note (4.) to Pordage v. 
Cole. See Peelers v. (ypie, post, 350. 
352. note (3.) Holdipp v. Ott^ay, antea, 
106. 
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Rex versus Stoughton. Case 28. 

I'rin. 21 Car. II. Regis. Roll. 8. among the pleas of tlie king. 

Surrey, I i^THERWISE, to wit, in the week next after CapUon. 
to wit, J \^ the feast of the Translation of St. Thomas the 
Martjp'j that is to say, on the 14th day of July in the 20th 
year of the reign of our lord Charles the second, by the grace 
of God, of Snglandf Scotland^ France, and Ireland king^ de- 
fender of the &ith, &c. at the general quarter-session of the 
peace of our lord the king holden for the said county o( Sur- 
rey {I) j at Guildford in the same coimty, before Arthur OnslaWf (i)Seei Saund. 
Henty Hildyardj and William Elliott esquires, and others ^J^y^^" 
their fellows, justices of our said lord the king assigned tono^tO* 
keep the peace in the county of 5t/rr^ aforesaid, and also to 
hear and determine divers felonies, tr^passes and other mis- 
demeanors in the same county committed, John Windebancke 
esq. one of the justices of our said lord the king» assigned to 
keep the peace in the said county, and also to hear and dater-* 
mine divers felonies, trespasses and other misdemeanors in 
in the same county committed, with his own hands then de- ' 
livered into the court of our said lord the king there before 
the said justices a certain presentment lately made by die 
said John JVindebancke, upon his the said John fVindebanck^s 
own proper knowledge and view, according to the form of 
the statute in such case made and provided. (2) Surrey^ to. 
wit, Be it remembered that at Uie general quarter^session of 
the peace of our lord the king holden for the county of Surrey 
aforesaid at Guild/brd in the same county, on Tuesday in the 
week next after the feast of the Translation of St. Thomas the 
MartyTj that is to say, on the 1 4th day of July in the 20th year 
of the reign of our lord Charles the second, by the grace of 
God, of England, Scotland, France, and Ireland king, defender 
of the faith, &c. before Arthur Onslow, Henry Hildyard, and 
William Elliot esquires, and other their fellows, justices of our 
said lord the king assigned to keep the peace in the county of C 1^8 ] 
Surrey aforesaid, and also to hear and determine divers felo- 
nies, trespasses, and other misdemeanors in the same county 

(2) The words, *' which said present- is the usual practice now to add them. 
" ment fdVUms in these toords, or iu ' S^e 1 Saund. 308. Rex v. Kilderby, 
*^ manner and form following, that is to ' nbte (2.) 
*' ^^i" seem to be wanting ; at least it 

Gg 3 
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Rex V* committed, came John Windebancke, esq. one of the justices of 
Stoughton. our said lord the king assigned to keep the peace in the county 
aforesaid, and also to hear and determine divers felonies, 
trespasses, and other misdemeanors in the same county com* 
mitted, in his proper person, and upon his the said John 
Windebanck^s own proper knowledge and view, a^cQrding to 
form of the(S) statute in such case made and provided then 



(3) This was the statute 5 Eliz. c. 13. 
8. 9. which continued the statute 2 & 
3 P. & M. C.8.; but these, as well as 
all other statut^SB rating to the; high- 
ways in general^ were repealed by sta- 
tute 8 Geo. 3. c. 5. and afterwards re- 
duced into one apt of parliament by 
statute 13 Geo. 3. c.78., which is now 
the existing law upon this subject. 
The last-mentioned act preserves and 
enlarges that clause of the 5 Eliz., 
which gave a power to a justice of 
peace to present a highway on his own 
view ; for by section 24 of the said sta- 
tute 13 Geo. 3. it is epacted, that 
<• every justice oi assize, justices of the 
<' counties palatine of Chester^ Lan- 
** caster^ ahd Durham^ and of the great 
** sessions in fValeSf shall have autbo- 
** rity upon his or their own view, and 
<( every justice of the peace, either 
*^ upon his own view, or upon inform- 
** ation upon oath to him give^ by any 
** surveyor of the highways, to make 
** presentment at their respective assizes, 
« or great sessions, or in the open geqe- 
** ral quarter sessions of the; peace, of 
*^ such respective limit, of any high- 
** ways, causeway, or bridge, not well 
** and sufficiently repaired and amended, 
** or of any other default, or offence 
** done contrary to this act, and that all 
** defects in the repair thereof shall be 
** presented in such jurisdiction where 
** the same do lie, and not elsewhere ; 
** and no such presentment sh^ll be re- 
•* moved by certiorari^ or otherwise, out 
'' of such jurisdiction, till it be traversed 
" andjudgment thereupon given, except 



<< where the duty or obligation of re- 
** pairing the said highways, causeways, 
*< or bridges, may come in question ; 
" and every such presentment made 
*< upoQ v|qw, or information as afore- 
*< said, shall he as good, and of the same 
'f force, strength and effect in the law, 
'< as if it had been preferred and found 
'' by the oaths of twelve men ; and that 
« for every such default or offence so 
** presented, the justices of assize, 
** counties palatine, and great sessions, 
<f. at their respective courts, aod the jus- 
'< tices of the peace, at their general' 
" quarter sessions, shall have authority 
^< to assess such fines as tp. them shiJl 
<' be thought meet; saving to every 
*' person and persons that shall be 
« affected by any such presentment, 
'< his, her or their lawful traverse to 
<* the said presentment, as todl toith 
*' respect to ihejact of non repair^ as to 
'< tlie duty or obligation of repairing 
'< the said highways, as they mig^t 
*< have had uppn any i^dictmcsnt of the 
'< same presented and found by agrand^ 
"jury." 

The words in italics were added to 
the saving clause, as it stood in the 
statute 5 Eliz. c. 13. s. 9., because it 
had been doubted, whether under that 
clause the party, against whom such 
presentment was made„ could traverse 
the fact of. vMjft qf repair » though the 
better opinion undoubtedly was that it 
might be traversed. Car^. 2X2. Rex 
V. Homsey^ 1 Show. 270. 291. 4 Mod. 
38. S.C. 1 Hawk. ?.C. c, 70- 8^72. 
SB\jax.\S^Q.Rexs.Juak^qfJViUdure. 
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and there in the court of our said lord the king^ before the said Rsx v, 
justices presented, that a (4) certain common highway lying Stoughton. 
in the parish (5) of Sioke near Guildjbrd in the county afore- 
said, leading between (6) the market town of Guildford afore- 



If an indictment, or presentment, for 
not repairing a highway be against the 
inhabitants of a parish at large, who are 
bound of common right to repair all 
the highways lying within it, they may 
upon not gtuUy shew that it is in repair, 
or that it is not a highway, or that it 
does not lie within the parish ; for all 
these are facts which the prosecutor 
must allege in his indictment, and prove 
on the plea of not guilty : and it is a 
well known rule of law, that whatever 
a plaintiff or prosecutor is bound to 
prove on the general issue pleaded to a 
declaration or indictment, the defend- 
ant may controvert the truth of, by op- 
posite evidence. 1 Str. 181, 182, 183. 
Rex V. Inhabitants of Norwich, [a] 

It is holden that such presentment 
may be removed by the prosecutor by 
certiorari before it is traversed and 
judgment given thereon, Cowp. 78. 
Rex V. Bodenham, agreeable to what 
had been before determined upon the 
statute 22 Car. 2. c.l2. s. 4. from which 
that part of the above section was 
copied. 2 Str. 1209, The King v. 
FaretoelL 

(4) Though it is often stated in indict* 
ments, or presentments, for nuisances 
to highways, that **Jrom time ivhereof 
*< the memory of man is not to the con^ 
" trarify orjrom time immemorial* there 
was and is a common and ancient king's 
highway, yet it is not necessary to do 



60 ; for it has been adjudged that it is 
sufficient to state, both in indictments, 
and in pleas in trespass justifying under 
a right of way, in a compendious man- 
ner, that it is a higlmay* 3 Term Rep. 
265. AspindaU v. Brown. 
% (5) The highway must be alleged 
in the presentment, or indictment, to 
lie in die parish indicted, otherwise it is 
not bound to repair it ; and if it be not 
so alleged, the indictment, or present- 
ment is erroneous, and judgment wUl 
be reversed. Cowp. 111. Rex v. Hart* 
ford. 

(6) Here the highway is described 
as leading between Guildford and Oak" 
ingham^ so that they are both necessarily 
excluded; so if the highway be de- 
scribed as leading^om one parish unto 
another, both parishes are excluded. 
Therefore, where in an indictment 
against a parish for not repairing a 
highway, it was stated that, ** from 
'* time whereof, &c. there was and yet 
'* is a common and ancient king's higb- 
<' way leading yrom the parish of H.in 
** the county of C. towards and unto 
** the parish of G. in the county afore- 
** said, for all the liege subjects. Sec. 
'* and that a certain part of the same 
** king*s common highway, situate t lyings 
'* and being in the said parish ofG. con- 
'* taining in length, &c. on, &c. was aud 
" yet is in great decay;*' after verdict 
for the prosecutor, judgment was ar- 



[a] And accordingly in an indict- 
ment against a parish for not repairing, 
though the plea is not guilty only, a cer* 
tiorari is grantable under 5 W. &: M. 
c. 11. S.6. though before traverse and 
judgment thereon, for under that issue- 



the right to repair may come in ques- 
tion (as appears by the learned Ser- 
jeant's note above) ; in which case the 
statute gives a certiorari before traverse, 
&c. S M. & S. 465. Rex v. Taunion 
St. Mary. 

G g 4 
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Rsz V. said in the county aforesaid, and the markefrtown bf Oking-: 
gTouG HTON. ^^ jn ti,^ county of Berks, in, through, over, and upon a 
certain piece of land lying in the parish of Stoke near Guild-- 
ford aforesaid in the county of Surrey aforesaid, called Stoke 
Common, containing in length (7) 270 rods, being from time 



rested, because it was not stated in the 
indictment that the highway out of re- 
pair lay in the parish ofG* ; for the word 
nnto the parish of G. excludes that 
parish according to 2 Roll. Abr. 81. 
pL 19. where it is said, that <^ if A. be 
'^ indicted for stopping a highway at 
** D. leading from D. to S., it is not 
^' good, because it is not alleged that 
•* the highway lies in D., for from D. 
'< excludes it;" and a parish is only 
bound to repair, if the highway in- 
dicted lies within it ; anfl the court held 
that this was not aided by tlie subse- 
quent allegation that a certain part of the 
same highway situate, S^c. in the parish 
ofG. Sfc> is in decay, &c. 8 Term. Rep. 
513. The King v. Gamlingay, See 
Latch. 183. Halsey*% case. Cas. temp. 
Hardw. 1 05. The King v. AU Saints and 
Saint Mary. 4 Burr. 2090. Rex. v. 
Harrow. See 5 East, 255. The King 
▼. Stephens. 

However, it docs not seem to be at 
all necessary to state in the indictment 
or presentment, that the highway leads 
from one place to another, for the high» 
ways have no other bounds but the sea ; 
therefore if the terminus a quo, and the 
terminus ad quern, are omitted, it ap- 
pears that the indictment, or present- 
ment, or a plea justifying a trespass 
because the place is a highway, is never- 
theless good. Latch. 183. Halseys case. 
Palm. 389. 2 Roll. Rep. 4.12. Netting- 
ham*B case. 1 Str. 44. Rexy. Hammond. 
10 Mod. 382. S.C. 1 H, Black. 351. 
Rouse y.Barden ; & Andr. 145. The King 
V. Haddock, in which case Lee C.J. said, 
that the objection ** that the river T. 
" where the nusance Mas committed. 



" being a highway, the terminus a quo^ 
^' and the terminus ad quem, ought to 
^* have been set out, has been given 
'< up, and not without reason ; for 
" it was over-ruled in the case of The 
" King V. Hammond, which was an in- 
** dictment for a nusance in a street, 
^< and it was objected, that there waa 
'* no description of the highway by 
*' mentioning the terminus a quo, and 
^* terminus ad quem; and 1 Roll. Rep. 
<< was cited in support of the objection ; 
** but the court held that it was not 
^^ necessary, because highways have no 
" bounds ; and Parker C. J. cited The 
« King V. Thompson, 10 W. 3. whereit 
'' was so determined." And though 
Mr, Serjeant Hawkins says (1 Hawk. 
P. C. C.76. s. 86.) that it is safest to shew 
both the placcyrom which, and also the 
place to which the way supposed to be - 
out of repair doth lead, yet he says that 
exceptions for want of such certainty 
have sometimes been disallowed: and 
probably he was not aware of the before 
mentioned cases of The King v. Thomp^ 
son. The King v. Hammond, and The 
King V. Haddock. 

(7) It is said to be necessary to al- 
lege in the indictment or presentment 
to what part of the highway the nusance* 
complained of does extend, asbyshew"* 
ing how many feet in length, and how 
many feet in breadth, it contains. The 
reason assigned is, that, if it be not, the 
defendant will not know the certainty of 
the charge against which he is to make 
his defence, nor will the court be able 
to judge what will be the proper fine to. 
assess. 1 Hawk. P. C. c. 76.. s. 88. Cas. 
temp. Hardw. 106. per L^, C. J. Ibid. 



Trin. 22 Car. II. Regis. 



158 c 



vbereof the memory of man is not to the contrary, a common Rsx o. 
king's highway for all the liege subjects of our said lord the Stoughton. 
king, and his predecessors, kings, and queens of England^ *mith 
their horses {fi\ carts, and carriages^ to go, pass, and labour at 
their pleasure, on the 5th day of March in the 18th year of 
the reign of our said lord the now king, became, and con- 
tinually afterwards hitherto was, and yet is very ruinous, 
miry, deep, broken, and in great decay, for want of repair- 
ing and amending tlie said king's highway, so that the liege 
subjects of our said lord the king, with their horses,^ carts, and 
carriages in, through, and over the said king's highway, from 
the said 5th day of March in the 18th year aforesaid hitherto 
could not, nor yet can, go, pass, ridey and labour, as they 
were wont and ought to do. And that Sir Nicholas Stoughton 
of the parish of Stoke near Guildford, in the coun^ of Surrey 
aforesaid, bart being lord of the manor of Stoke in the parish 
of Stoke aforesaid, ought to repair and amend the said com- 
mon king's highway, as often and when it was necessary, by 
reason of the tenure (9) of certain lands, parcel of the said 



316. King V. Hatfield. 1 Show. 390. 
Rex V. Roberts. But as the court does 
not at present estimate the fine from the 
description of the length and breadth 
of the road, as stated in the indictment, 
perhaps the want of stating it would 
not now be considered as a fatal objec- 
tion. It has been held that an indict- 
ment for a nusance, that a certain high' 
ijoay and bridge are in a ruinous condi- 
tion, is not bad, for not setting out the 
length and breadth of the nusance. 
Say, 301. nor for a nusance in laying 
soil in a highway. Ibid. 98. 
' (8) The words in italics do not seem 
necessary : for where in an indictment 
for not repairing a highway, it was de- 
scribed to be a certain common king's 
highway called A. leading from B. to 
C, containing in length so much, and 
in breadth so much ; after verdict for 
the king, it was objected in arrest of 
judgment, thitt the description was too 
uncertain, for it should, have shewn 
whether it was a footway,, or a way for 
carts, or for horses, &c. and so were the 



precedents, as 2 Saund. 158. Tremain, 
201. 205. Cro. Car. 266. Rex v. Ward. 
1 Salk. 359., where judgment upon an 
indictment for not repairing occidental 
lein partem communis pontis pedalis was 
reversed, because pons pedalis does not 
signify a foot bridge, but a bridge a 
foot long, and therefore should have 
been pons pedestris: whereas, had the 
description of it, as communis pons, 
been sufficient, the court would have 
rejected the vr or di pedalis as surplusage ; 
But the court held the description to be 
good; for by Lord Hardwicke, the 
length and breadth of the way, and 
from whence and whither, are necessary 
to be ascertained in these indictments ; 
but I do not remember any authority 
tliat holds it necessary to say, that it is 
a highway for this or that particular 
carriage ; for if it is a common hightoay, 
it is a highway^r aU manner of things. 
Cas. temp. Hardw. 315. Rex v. Hat- 
field. . . 

(9) It is said, that it is not safe in an 
indictknent against a per^n for not r^- 
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Rex v. piece of land called Stoke Common^ containing in length 270 
STOuGHToy. |.Qjg^ auj ju breadth 4 rods, lying on the west side of the 
said common king^s highway so a$ aforesaid ruinous, miry, 
deep and in decay, by him the said Sir Nicholas Stoughton^ on 



pairing a high way ^ which he ought to 
have done in respect of the tenure of 
certain lands, barely to say, that he was 
bound to repair it ratione tenurtB terras 
without adding su^e. 1 Hawk. P. G- 
c. 76. 8. 90. But the word sua is omit- 
ted in this precedent ; and it has been 
held not to be necessary ; as where in 
an indictment for not repairing a high* 
way, which the defendant was obliged 
to do ratione tenuree of a certain house, 
which in another part of the indictment 
was mentioned to be the mansion house 
of the defendant; it was objected on 
the authority of 5 H. ?• S. pi. 8. that 
the occupier, and not the owner, was 
chargeable to the repairs of the high- 
way, and therefore the indictment should 
bave been ratione tenura sua, for it 
might be that the house was let to ano- 
ther, and Latch. 206* Anon, was cited^ 
But thecourt upon consideration held it 
not necessary to lay it so, for ratione 
tenuriB implies it be such a tenure as 
makes him chargeable ; and so it was 
held in 1 Vent. 331. Rex v. Fanshaiff^ 
which is entered Mich. 29. Car. 2. 
Roll. 12. There the defendant was 
charged ratione tenuree quorundam ter^ 
rarum et tenementorumy and exception 
was taken for want ofsuorutn ; but the 



indictment held well enough: but if 
it were necessary to say ^tiir, the couH 
thought it was implicitly averred bj. 
calling it afterwards his mansion-house; 
so quacunque vi& datd^ the indictment 
was well enough. 1 Str. 187. Rex ▼• 
Corrockn It seems that the occupiery 
and not the owner, is the proper person 
against whom the indictment should be 
brought. Fur how are the public to 
know who is the owner of the lands 
charged with the repair? And it does 
not seem to be material what estate the 
occupier has in the lands liable. 1 Salk. 
357. Reg. V. JVaUi, per PffoM J. 
7 Mod. 55. Qjueen y. Bucknell. [6] 

In many precedents of indictments or 
presentments against persons for not 
repairing a highway by reason of tenure^ 
it is stated that the party ought to re- 
pair by reason of his tenure, as Ae, and 
all those iJoho held the said lands far the 
time beingyjrom time thereof the memory 
of man is not to the contrary^ Viere used 
to do; but it does not appear to be ne- 
cessary to insert these words ; for the 
obligation upon him to repair seems to 
be sufficiently shewn, by averring that 
he ought to do so by reason of the tenure 
of his lands, without adding that those 
who held the lands for the time being 



[d] In 1 M. & S. 485. Rex v. Jfer- 
rison, it was held that an allegation 
charging the defendant with the repair 
of a bridge by reason of bis being 
own^r and proprietor of a certain na- 
vigation, was not equivalent to charging 
him ratione tenura. Afterwards the 
same defendant was indicted for not 
repairing the bridge, and it was shown 
in the indietment that he had cut* 



through an highway under the auliio*' 
rity of a navigation act, and had 
buiU the bridge in questioo over the 
out : the court held that he, and not the 
county, was bound to r^air thebridge 
as long as the navigation continued. 
3 M.&Sr526, Rex^. Kerrison. Seeabo 
13 East, 220. Rexy. Inltabikmte ofKeta^ 
14* East, 317. Rex v. Inhabitants of 
Lindiey. 
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the 25th day of Februarij^ in the 17th year of the reign of Rex v. 
our said loitl the now king, inclosed and incroached from Stoughton. 
the said king^s common high^-ay, and by him the said Sir ^ 

Vicholas continued to be inclosed and incroached from the 



have immemoriaUy repaired. So in Co. 
£nt. 358. a. as well as in this entry, it 
is only stated, that the defendant ought 
to repair by reason of the tenure of his 
lands, &c. : and the very point seems to 
have been decided in Keilw.52. pi. 4, 
in which it is said, that where a person 
is bound to repair a highway by reason 
of tenure, it is not necessary either in, 
an indictment, or plea, to allege any 
tide oi prescription^ because a prescrip- 
tion is implied in the estate of inherit- 
ance in the land ; but where a person is 
bound to rep^'r such a highway by 
reason of inhabitancy^ a prescription 
must necessarily be alleged, and this 
difference was admitted to be a good 
one by the whole court. See 1 Hawk. 
P. C. c. 76. pi. 8. S, P. It is true how- 
ever that Styles 4OO9 seems at first view 
to the contrary; there a motion was 
made to quash an indictment for not 
repairing a highway upon two grounds, 
one, because it concluded that the 
party ought to repair it by reason of 
his tenements^ which was too uncertain ; 
whereas it should have been, that he 
and all those whose estate he has in the 
tenements used to repair it ; and the 
other, that the indictment should have 
said, that by reason of the tenure of his 
tenements be ought to repair, and not 
by reason of his tenements; and for 
these exceptions the indictment was 
quashed. But this authority, when it 
i» considered, appears to be in favour 
of the proposition ; for it seems clear, 
that the true way of stating the liability 
to repair on account of lands or tene- 
ments is to say, that the party is bound 
to repair by reason of the tenure of 



them ; and even if it could be laid, that 
he is so bound by reason of his tene* 
ments, then it would be necessary to 
allege, that he^ and all tlwse whose estate 
he has, used to repair ; so that either 
way the indictment was bad. And 
agreeable to the distinction taken in 
Keliway between an obligation to re^ 
pair by reason of tenure,, and of inha- 
bitancy, it has been holden, th^t an, in- 
dictment against & particular part only 
of a parish, such as a district* township,, 
division, or the like, for not repairing a. 
highway in the parish, stating thatiMc 
inliabitants of the district from time im- 
memorial ought to repair and amend Up^. 
is erroneous; it ou^ht to have stated^ 
that the inhabitants of such district 
from time whereof, &c. have used and 
been accustomed^ and of right ought, to> 
repair and amend it. For the inha- 
bitants of a particular division of a pa- 
rish are not bound to repair by common 
law, but their obligation must arise from 
custom, or prescription ; and therefore 
the indictment ought to shew the 
custom, prescription, or reason of their 
obligation. 5 Burr. 2700. Rex v. 
Broughton. S. P. Freem. 522. case of 
St. Andrew, Holborn. SKeb. 301. S.C. 
3 Bac. Abr. 58. 2 Term. Rep. 111. 
Rex v. Shejffield. But an individual 
cannot be bound by prescription, that 
he and all his ancestors have repaired 
a highway or bridge, unless it be in 
respect of the tenure of his land, taking 
of toll, or other profit ; for the act of 
the ancestor cannot charge the heir 
without profit; though a corporation, 
or a parish, or a part of it, may be 
charged by prescription to. do so^ 



15SX .^^^ versus Stoughton. 

Rex V. said 25th day of February in the 17th year aforesaid hitherto | 
Stoughto^. and which said land so as aforesaid inclosed and incroached^ 
for the whole time aforesaid until the said 25th day Fehnuxry^ 
was parcel of the said common king^s highway, and that he 



13 Rep. 33. 1 Hawk. P. C. c. 76. s. 8. 
3 Bac. Abr. 58. S. P. [c] Tljerefore 
if a parish lies partly in one county, 
and partly in another, and a highway 
lying in one part is bad, an indictment 
against the inhabitants of that part of 
the parish only, stating that the inha- 
bitants of that part of the parish ought 
to repair, is bad; but the indictment 
must be against the yxihoh parish. 
5 Term. Rep. 498. Rex v. Clifion. 
3 Bac. Abr. 57- S. P. though the con^ 
trary was once held in the case of Rex 
V. WeHon under Penyard^ 4 Burr. 2507. 
And upon the same principle it has been 
decided, that a presentment under the 
statute 13 Geo. 3. c.78. s.24. against a 
smaller district than a parish, must state 
expressly Aotu the inhabitants thereof 



are liable to the repair of the roads. 
2 Term. Rep. 513. Rex v. Penderryn. 
S. P. Styles, 163. Andr. 276. Rex v. 
Marion. Where lands bound to the 
repair of a bridge, or highway, roHone 
tenure, are conveyed to several per- 
sons, every one of the grantees, being 
a tenant of any parcel, is liable to the 
whole charge, and must have contribu- 
tion from the others. So where a 
manor so bound is conveyed to several 
persons, a tenant of any parcel, either 
of the demesnes or services, is liable to' 
the whole repair, and rnay call upon the 
tenants of the residue to contribute: 
and the grantees are chargeable with 
the repair, though the grantor should 
convey the lands or manor discharged 
of the repair ; and the grantees must 



[c] An indicted parish pleaded as is 
recommended above, viz. that the in- 
habitants of a particular district within 
it from time immemorial, had used and 
been accustomed, and of right ought to 
repair. To this plea it was objected, 
that it ought to have shewn a consider- 
ation, for such a charge on the inhabit- 
ants of the particular district. But the 
plea was held good, and the court ob- 
served that the matter of it had been 
treated as a prescription, but that it 
was more properly a custom, that cus- 
toms must not be unreasonable, other- 
wise they are not good; and that 
a custom may be good» although the 
particular reason for it cannot be as- 
signed. 1 B. & A. 348. Rex v. Ec- 
clesfield (Inhabitants), So it may be 
pleaded by the inhabitants of a county, 
that a particular township has from 
time immemorial repaired a highway at 



the end of a county bridge, (otherwise 
repairable by the county at large ; see 
5 Taunt. 284. W. Riding of Yorkshire 
V. Rex), without shewing any consider- 
ation. 4 B. & A. 623. Rex v. fV. Riding 
of Yorkshire, But if the subject matter 
of repairs be not within the district 
attempted to be charged, a consider- 
ation must be shewn ; for such a charge 
(if it can be supported at aJI) must be 
by prescription, and cannot be by cus- 
tom ; and of every prescription there 
ought to be intended a lawful beginnipg> 
but as no common intendment can be 
presumed for such a charge, it is neces* 
sary to shew some special matter, 
whereby a lawful beginning may be in- 
tended. 5 M. & S. 260. Rex v. St. 
Giles, Cambridge; see also the judg- 
ment of Lord Ellenborough, in Rex v. 
Ecclesfield,vibi'8\iprsi, 
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the daid Sir Nicholas hath. not repaired, or amended the said Hex v. 

common king's highway, to die great .diamage and common Stoughtok * 

nusance of all the liege subjects of our said lord the king, 

going, : passing, riding, and labouring. in, through, over, and 

upoi^ the said king's highway with their horses, carts, and car- - 

riages, and against the peace of our said lord the now king, 

his crown and dignity, &C., which said presentment our lord . 

the now king afterwards for certain reasons caused to be 

brought before him to be determined, &c. Wherefore the 

sheriff of the county of Surrey was commanded tliat he should 

omit not, &c. but cause him to come to answer, &c. 

. And now, to wit, on Friday next, after the morrow of the 

Holy Trinity in this same term, before our lord the king at 

Westminster comes the said Sir Nicholas Stoughton by John 

Goddin his attorney, and having heard the presentment, says 

that he does not suppose that our said lord the now king will 

impeach him the said Sir Nicholas on occasion of the premises, 

becaase, protesting * that the said lands, above supposed to • Ante, fl03. 

be inclosed and incroached, in the presentment aforesaid above "^^ (^^* 

as aforesaid specified or any parcel thereof, were not parcel 

of the said common king's highway, as is above presented : 

and protesting also that the said lands were not nor yet are 

in the tenure of him the said Sir Nicholas^ for plea the said ThepMriihof s. 

Sir Nicholas say*, that the inhabitants of the parish of Stoke near ^,y",|^|S^ 

Guildford aforesaid, from time whereof the memory of man the said high- 

is not to the contrary hitherto, have always repaired and ^^' 

amended, and been used to repair and amend, the common 

king's highway lying in the parish of Stoke near Guilford 

aforesaid, leading between the markjet town of Guilford afore- 

said in the county aforesaid, and the market town of Okingham 

aforesaid, in, through, and over, the said piece of land lying 

in the parish of Stoke near Guildford in the county of Surrey 

have their' remedy against the grantor, der the remedy against such persons 

And^ the reason seems to be, because quite frustrate. And though such 

the whole manor or land, and every lands, or manor, come into the hands 

part thereof, in the possession of one of the crown, yet the obligation or duty 

tenant, being once chargeable with the continues, and any person afterwards 

repair, it shall remain so, notwithstand- claiming the whole, or any part of it, 

jug any act of the owner. For the law under the crown, will be liable tb an 

will not suffer him to apportion the indictment for not repairing. 1 Salk. 

pharge,-and8omakethe'remedyforthe 358. Reg. v. Duchess of Bucdeugh. 

public benefit more difficult ; or, by See 3 Viner, Apportionment. 5. pl« 9. 
alienation^ to insolvent persons, to ren- * 
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Rbxt?; aforesaid, called &€ke Common, in the presentment aibre* 
Stoughtow. j^^ ^y^^ 3pecified: without this, that he the said Sir 
and traverses Nkholas onght to repair and amend the aforesaid commoti 
wlf ***jj^^"^ king's highway as often and when it was necessary by reason 
reason of tenure of the tenQfe of the said lands parcel of llie said piece of land 
to repair it. ealled Stoke Common^ in manner and form as by the said 
presentment is abov« supposed* ^And this he is ready to ve^ 
rify ; wherefore he prays judgment if the said lord the now 
king will any further impeach him on occasion of the pre- 
mises (10), &C. 



(10) It seems to have been unneces- 
sary for the defendant to have pleaded 
any thing else but the general issue of 
not guilty; indeed this plea amounts to 
no more and is therefore bad, and might 
have been demurred to; for it appears 
to be a settled rule, that where a person 
is charged with the repair of a highway 
or bridge against common righty he may 
discharge himself upon not gnUty to the 
indictment; and therefore where a par- 
ticular division of a parish is charged 
with the repair J)y prescription^ or a 
particular person by reason of tenure, 
or the like, which areobligations against 
the common law, they may throw the 
burden either on the parish, or even on 
an individual, on the general issue. 
1 Str. 180. 183, 184. Hex v. CUy of 
Norwich. S Salk. IBS. pi. S. Rex t. 
St. Andrews. S. P. ruled by Lord Ken* 
yon in Rex v. Wheaion Aston, Stafford 
Summer Assizes 1797* And the rea- 



son seems tohe, because upon ifais issue 
the prosecutor is bound to prove diai 
the defendant is chargeable by tenure 
or prescription, and therefore the de« 
fendant nmy disprove it by oppoute evi- 
dence, [d] However, if they will, 
though unnecessarily, plead the special 
matter, it is held not to be enough to 
say that ihey ought not to repair, but 
they must go further and shew tt>ho 
ought. 1 Sid. 140. Rex v. YamtoH. 
Carth. 218* Rex v. Homsey. But if an 
indictment be against a parish for not 
repairing a highway, as it is afi incon* 
trovertible rule, drat by the genend 
law of the land the parish at large is 
primdjacie bound to repair all highways 
lying within it, unless by prescription, 
or otherwise, they can throw the burden 
on particular persons; 1 Vent. 189. 
Katherin Austin's case. 1 Ld. Raym* 
^^. Arson. 2 Term Rep. 111. Rex r. 
Sheffield; it is quite Sttded, that the 



[d] There is a difference between 
cases where the indictment charges a 
special prescription for a township to 
repair a particular road, and a general 
prescription to repair all roads within 
the township. In the former case the 
rule is, that it is sufficient for the de- 
fendants to shew that some others are 
liable, without fixing on the individuals, 
or shewing in certain, what lands are 
chargeable with the burthen ; for such 



evidence negatives die special liability 
imposed by custom, oontraiy to ciml* 
mon law, on the township ; but in the 
latter case, the prescription, if proved, * 
places the inhabitants of diw towmhip 
in the tame situation as the inhabitants 
of a pariah, (see 2 B.^ A. 179. Rexr. 
Netherthong) ; and so they must shew 
with certainty oome other persoD^ 
bound to the repair. 4B.4tA# 80w 
Rex V. HaffiM (InhaiiiBHts.) 
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And Sir T^mtas Fanshaw knt coroner and attorney of onr Bex «. 
loid the king in the court of onr said lord the king before Stoughton. 
die king hims^, who prosecutes for oar said lord the king Demurrer. 
in this behalf, for oar said lord the king says that the said 



parish cannot do so upon the general 
issue of not guilty, but ihey must set 
forth their discharge in a special plea. 
i Mod. 112. Rexv. Si. Andrem. VenL 
^56. Anon. 1 Hawk. P. C c.76. s. 9. [e] 
This obligation on the parish to repair is 
so much a matter of general right, that 
if particular persons were made charge*- 
Me to repair a highway by statute, and 
afterwards become insolvent, the juS" 
tices of the peace may put that charge 
upon the rest of the inhabitants. 1 Ld. 
Raym. 725. Anon* So no agreement 
with any person can take o£Pthis chai^ 
which the law lays upon the parish. 
1 Vent. 90. Therefore an indictment 
against an individual, or a corporation, 
for not repairing a highway which, hy 
virtue of a certain agreement^ they are 
bound to do, is bad. S East, 86. Rex v. 



The Mmfor of Liverpool. And if the 
inhabitants of a township, bound by 
prescription to repair the roads within 
the township, are expressly exempted 
by the provisions of a road act from the 
charge of repairing new roads to be 
made within the townsiiip, the charge 
must necessarily fall on the rest of the 
parish ; 2 Term Rep. 106. Rexv^Shef 
Ji^^i Cyi but a parish is only liable if 
die road be out of repair, for it is no 
indiclable offence that the road is very 
muddy, and so narrow that people can« 
not pass over it without danger of their 
lives, unless it also adds that it is out of 
repair. 2 Ld. Raym. 1169. Reg.y. 
Stratfind. 

If a person mdicted for not repairing 
roHone temtng^ or a township, or other 
pactictdar peraoas for not repoiriug by 



[^ej But this rule does not apply 
where the burthen of repairing is trans- 
ferred from the inhabitants of the parish 
by a public Act of Parliament, to which 
all are supposed to be privy, and of 
which all are supposed to have cogni- 
zance. 3 Camp. 223. Rex y. St. George* s 
Hanover Square, per Lord EUenho- 
rough C.J. 

(/] So where a township was bound 
by a similar prescription, and a local 
act, after empowering the trustees 
under it to take tolls, directed that a 
new highway should from time to time 
be repaired by the trustees out of the 
money arising by virtue of the act ; it 
was held, that this only made the tolls 
an auxiliary fund in the hands of the 
trustees, and that the inhabitants of the 
township (not the rest of the parish, as 
faiAecv.fii{)^feU}»were bound to re* 



pair the part of the road tJiat was within 
it. 2B.&A. 179. Rexy.Nefherthong. 
[The inhabitants might, after convic* 
tion, have applied by motion for relief 
against the trustees under the 13 Geo. S. 
c. 84. 8. 33. Ibid.] Thus, although a 
statute enacts that the paving of a par- 
ticular street shall be under the care of 
commissioners, and provides a fund for 
that purpose, and another statute passed 
for paving the streets of the parish con- 
tains a clause that it shall not extend to 
the particular street, yet the inhabitents 
of the parish are not exempted from 
their common law liability to keep that 
street in repair. The parish ought, in 
the first instaacei to see that the street 
is properly paved, and seek a remedy 
over against the commissioners. 3 Camp. 
222. Rex v. Si. George^Sf Harwocr 
Square^ 
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Rex versus Stoughton^ 

pica of the said Sir Nicholas StougJUofiiniorm aforesaid above 
pleaded and the matter in the same contained are not suffi* 
cient in law to bar our said lord the king from having the 
presentment aforesaid, wherefore for want of a sufficient an<« 



prescription, plead (though unneces- 
sarily) to the indictment, and shew who 
ought to repair, as they itiust do, it is 
necessary to traverse their obligation to 
repcur ; but if a parish is indicted for 
not repairing a highway, or di county ioT 
not repairing a bridge, and they throw 
the charge upon another, tliey ought 
not to traverse their obligation to re- 
pair, for it is a traverse of matter qflatOf 
and such traverse, though very often 
inserted, is demurrable to, and there- 
fore ought always to be omitted. Ig] 
See 1 Saund. 23. Bennet v. FUkins^ 
note (5). 

Where different districts or townships 
of a parish have immemorially repaired 
the respective highways lying within 
them, and a highway in one of these 
districts being out of repair, the parish 
at large is indicted, as it may be, care 
must be taken that this prescription is 
pleaded to the indictment; for if judg- 
ment be given against the parish, whe- 
ther after verdict upon not guilty, or 
by default, the judgment will be con- 
clusive evidence afterwards that the 
ipAofe parish is bound to repair, unless 
fraud can be shewn, Peake's Nis. Pri. 
S19. Rex V. St. Pancras. But fraud is 
only put for an example; for if the 
other districts can shew they had no 
notice of the indictment, the defence 
having been made and conducted in- 
tirely by the district in which the high- 



way indicted lay, without their know* 
ledge or privity, the court will consider 
it as being substantially an indictment 
against that district, and give the other 
districts leave to plead the prescription 
to a subsequent indictment for not re- 
pairing the highways in that parish. 
Doug. 421. Rex v. Tamnsend. Sd edit. 
Rex V. Leominster. Hil; 40. Geo. S. 
K. B. [A] The way of pleading the 
prescription seems to be, tiiat each dis- 
trict claiming an exemption from re- 
pair, should state in a separate plea to 
the indictment, ** that the parish has 
<' immemorially been divided into a cer- 
<* tain number of districts or townships 
*' called A. B. C (naming thein)> and 
<< that the inhabitants respectively of 
«< the several districts of A. and C. (the 
*< district in which the highway lies) 
'' have immemorially been used and 
^' accustomed to repair and amend the 
" several and respective highways, 
" situate and lying in their said re- 
<< spective districts, independent of 
'< each other, and that the said part 
<< of the said highway in the said in- 
*' dictment mentioned lies in that part 
'* ot the said parish called the district 
*' of C, and by reason of the premises 
'' the inhabitants of the said district 
** ought to have repaired the same in- 
*< dependent of the inhabitants of the 
** said district of A. in the said parish. 
" And this, &c. wherefore," &c. [f] 



[g\ But see 1 B. & A. S48. Rex v. 
Ecclesfield (Inhabitants,) and ante, vol.i. 
p.28. noteC^']. 

• [A] 2 Campb. 494?. Rex v. Eardis- 
land, S. P. 

[i] Where the plea by the parish 



was, that the parish wais immemorially 
divided' into seven townships, the in* 
habitants of which respectively were 
immemorially bound to repair the high- 
ways within their reepectite townships ; 
and that pari of the^highway indicted 
8 
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8wer of the said Sir Nicholas Sioughion in diis behalf be praya Rex v. 
judgment, and that he the said Sir Nicholas Stoughton may Stoughton. 
be convicted of the premises in the said presentment above ' 

spedfied, &c. 

And the said Sir Nicholas Sioughion by his attorney afore- [ 160 1 
said, inasmuch as the said coroner and attorney of our said joinder in de- 
lord the king for our said lord the king does not answer the ™'»™'- 
said plea, nor in any wise deny the same, but altogether re- 
fuses to admit the said verification, which said plea and the 
matter in the same contained the said Sir Nicholas Slroughton 
is ready to verify; wherefore he prays judgment, and that he 
may be dismissed by the court from the premises, &c. 

The prosecutor then traverses the pre- Hereford Summer Assizes 1800, in Rex 

scription, and issue is taken upon it. v. Inhabitants of Leominster^ and the 

An issue of this sort was tried before jury established the prescription. 
Mr. Justice Heath and a special jury at 



was within the township of G. B. &c., special demurrer, for not specifying 

and that the residue was within the tvAa^ /Mir/ of the highway lay within one 

township of L. B. &c., and that the township, and what part within the 

respective parts ought to be repaired other. 11 East, S04?. Rex v. Bridekirk 

by the inhabitants of the respective (Inhabitants.) 
townships, &c., this was held bad on 



Dominus Rex versus Stoughton. case 28. 

Trin. 21 Car. II. Regis. Rot 8. inter placUa regis. 

SIR Nicholas Stoughton bart. was presented at the sessions s.c. iSid.4S4. 
by a justice of the peace on his own knowledge and view, ff ^^ii^^f pre. 
that the highway between Guildford in Surrey^ and Okingham Mnted for not 
in Berks^ namely, m Stoke Common^ was very ruinous, miry, "^^^^^^ 
broken, and in irreat decay for want of repair, and that the tenure of land* 

° • ••• /.• incroeclied* the 

sidd Sir Nicholas Stoughton ought to repair it by reason of the tenure oii%ht to 
tenure of certain lands, parcel of the said piece of land called ^^^^**^ 
Sloke Common^ by the said Sir Nicholas inclosed and incroached 
out of the said common king's highway, and which from 
time immemorial had been parcel of the said highway, and 
that he had not repaired it, to the common husance, &c. 
which presentment being removed into this court, the defend- 
ant pleaded that the inhabitants of Stoke near Ouildfard from 
time whereof, &c ought to repaur the said highway and 
Vol, 11. Part I. Hh 
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Rex v. traversed without this that he ought to repair the said hi^-» 
Stoughton. ^j^y ^ reason of tenure : upon which plea it was demurred in 
law for the king. 

And the objection to the plea was> that the defendant bad 
not answered the encroachment, which was the principal 
matter; to which Saunders for the defendant answered, that 
the defendant being charged to repair the highway by reason 
cf tenure^ &c. that was the principal matter which ought to 
be trayersed; for if the defendant had been chargeable by 
reas(m of incroachment, he ought not to have been charged 
by reason of tenure^ && but by reason of incroaciment cmly. 

And so was the opinion of the whole court. And Kelynge 
chief justice said, that if the defendant had incroached on the 
highway, he was thereby chargeable to repair the highway as 
lojig as the incroachment continued, but not by reason of the 
tenure of the land incroached ; for as soon as the defendant 
leaves the incroachment open to the highway again, whereby 
[161] the incroachment ceases, he is discharged * fix>m repuring 
295 "*^* ^^^'' ^^ highway for the future ; but where a man is bound to re- 
pair a highway by reason of tenure of any lands, although he 
leaves them open to the highway, yet he is always bound to 
repair the highway; wherefore the defendant here being 
charged ratione tenura he was badly charged, for he ought to 
have been charged by reason of the incroachment of the said 
highway ; but to this presentment in the manner it is, the de- 
fendant did well to traverse the ratione tenurce^ and could not 
do otherwise. (11) Wherefore it was adjudged for the de- 
fendant. Jones was of counsel for the king. See 1 Roll. 
Abr. S90. ( B). pi. I . Cro. Car. 366. Sir Edward Buncombes 
case. (12) 
— ■ ) — — - -^ 

(11) For if he had traversed that he Abr. 390. (A.) pi. 1. and (B.) pi. 1. 
was bound to repair by reason of the 2 Show. 28. Absor v. French. Doug, 
incroachment, the traverse would have 74t9. Taylor v. Whitehead. 3d edit. An 
been bad, because it would have been inclosure of the highway takes away 
a traverse of a matter, or conclusion of this liberty and convenience ; and for 
law. this reason it is holden, that if the 

(12) It seems to be established, that owner of lands not inclosed next ad- 
if a common highway is so foundrous joining to a highway, incloses his lands 
and out of repair as to become impass* on both sides, he is bound to make a 
able, or even dangerous to be travelled perfect good toay as long as the inclo- 
over, or incommodious, the public have sure lasts ; and is not excused by sbew- 
a right to go upon the adjacent ground ; ing that he has made the way as good as 
and it makes no difference whether it it was at the time of the inclosure ; be- 
be sown with grain,* or -not. 1 lloll, cause if it was then defective the public 
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ifiight have gone on the adjoining land as by a writ of ad quod damnum^ or 

1 Roll. Abr. S90. (B.) pi. 1. Cro. Car under the authority of the statute 

^66. Duncombe^a case. SirW.Jones, 13 Geo.S. c.78. 8.19. the owner of 

296. Henn*a case. Styles, 364. 2 Ld, the land is not obliged to repair the 

Raym. 1170. per HoU C. J. 1 Hawk, new road, unless, in the case of a writ 

P. C. c. 76. s. 6. 1 Burr. 465. Rex v. of ad quod damnum^ the jury impose 

Fkckn&n. So if one incloses land on such a condition upon him, or unless 

one side which has been anciently in- the new road lies in another parish, 

closed of the other side, he ought to 3 Atk. 771, 772. ex parte Vennor. 

repair all the way ; but if there is no 1 Burr. 465. Rex v. Flecknoto. So 

such ancient inclosure of the other side, where a highway is inclosed under the 

he ought to repair but half the way. authority of an act of parliament for 

1 Sid. 464. Rex ▼. Staughton. I Hawk, dividing and inclosing open common 

P.C. c.76« s*7*[it] fields, the person who incloses is not 

But where a highway is altered, bound to repair it. 1 Burr. 465. 
changed, or inclosed bi/ a legal course, ' 



lk2 See the observations of Abbott C J., in 2 Stark. 468. et seq. Steel v, 
Pricketi and others. 



Lanyon versus Carne & aP Executors of Cara. case 29. 
Hil. 19 & 20 Car. II. Regis. Rot 1534. 

Camwaa.1 T%E it remembered that heretofore, to wit, in the Samcpreccdent. 
towit. /JJ ^^^ ^j. &. MicAarf last past, before our lord %^ 
the king at Westminster came John Lanyon gent, by Arthur 
Painter his attorney, and brought here into the court of our 
said lord the king dien there his certain bill against Robert 
Came and Julian Cara widow, executors of the last will and 
testament of James Cara lately deceased, in the custody of the 
marshall, &c. of a plea of breach of covenant, and there are 
pledges of prosecution, to vrit, John Doe and Richard Roe, 
which said bill follows in these words, to wit: Cornwall, to 
wit, John Lanyon gent, complains of Robert Carne and Julian Declaration m 
Cara widow, executors of the last will and testament oUames '^^'Z^''"' 
Cara deceased, being in the custody of the marshall of the 
marshalsea of our lord the king before the king himself, of a 
plea of breach of covenant, for that whereas on the 12th day 
of February in the 1 5th year of the reign of our lord Charles 
the second now king of England, &c. by a certain indenture byindenturebe- 

wi«^ o^v^uM Mw go w .ji_. aU *A tween plaint ift 

made at Launceston in the county aforesaid, between the saia ^^ testator. 
John Lanyon, by the name of John Lanyon o( Bobreach in the 
^ Hh 2 



I6l a Lanyon versus Crane & al'. 

I^ANYON V. parish of Si. Crett in the county of Commdl gent, of the one 
CARNE&al*. pjyj.j^ g^^ ijjg aforesaid James Caroj by the name of Jame^ 
' Cara of the parish of Si. Levari in the county aforesaid yeo- 

man, of the other part, (the other part of which said inden- 
Proferi. tore sealed with the seal of the said James Cara in his liie^ 

time the said John here into court brings, the date whereof 
is the same day and year,) he the sdd John Lanyon for and in 
consideration of the sum of 240^. of good and lawful money 
o^Englandj to the said John by the said James in his life-time 
in hand paid, and secured to be paid, before the sealing and 
delivery of the said indenture, and also for divers good causes 
[ 1 62 } and considerations him the said John Lanyon specially moving, 
had demised, granted and to farm let, and confirmed, and in 
Plaintiff de- and by the said indenture did demise, grant, and to &rm let, 
cwtdnpi?'*^'^ and confirm, unto the said James Cara in hb life time, his 
mum, executors, administrators and assigns, all those messuages, 

lands, and tenements with all and singular the appurtenances, 
commonly called or known by the name, or names of Tredinan^ 
situate^ lying and being in the parish of St. Levan in the 
county aforesaid, and then or late in the tenure and occupa- 
tion of WtUiam Cara and William Baynard, their assign, or 
assigns, and lately theretofore demised by James Trewren of 
St. Crett aforesaid gent, deceased to one John Boe of Penryn^ 
together with all messuages, lands and tenements, houses, 
gardens, meadows, marshes, pastures, feedings, ways, paths, 
and easements, commons, waters, watercourses, furze and 
heath, and all other advantages and appurtenances to the said 
premises, or to any part or parcel thereof belonging, incident 
except as there- or in anywise appertaining (all the tin and toll of tin, and 
m exccpicd. tin-works then found or wrought, or which should thereafter 
be found or wrought, in or upon the premises aforesaid, or 
any^part thereof, with free liberty to dig, undermine and 
search for tin, and the tin then found to take and carry away 
with all sorts of carriages, and all the timber-trees of oak, a^ 
and elm, and all other timber-trees whatsoever then growinfj^ 
or which afterwards should grow in or upon the aforesaid 
premises, with liberty to cut, fell and carry away the said 
trees, to the said John Lanyon^ his executors and assigns al- 
ways excepted and reserved;) to have and to hold all and sin- 
gular the messuages, lands and tenements aforesaid with the 
appurtenances, and every part and parcel thereof (except as 
before excepted) unto the said James Cara, his executors, 
administrators and assigns, for and during t^ full time and 
i8 
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term of 99 years fully to be complete and ended, if the said Lanyon v. 
James Cava and Julian Cara^ daughter of Rcheti Came of CARNE&aT. 
the parish of Buryan in the county aforesaid yeoman, or either Habendum to 
of them should so long happen to live, the said term to com- ***« testator for 
mence and begin upon and after the death otSibilly wife of and one j. c. 
one William Cava, or the surrender, forfeiture, or other deters J*^^** '^ ^^S 
mination, of the estate in the premises granted by the said to (xnnmence 
James Trewren to the said JbAn Boe^ and not before; he the *ft«rth^ death 
SBid James Cara, his executors, administrators, yielding and s^fU^uiutn^ilw 
paying therefore yearly during the said time, after the commence' i«nt of 40b. 
mefit thereof to the said John Lanyon his heirs and assigns, q^H^iy'^id^a 
the yearly rent of 405. of lawful money of England^ to be '^p^*'* •* cknu-^ 



paid at the four most usual terms, or times of pajrment of rent 
in the^ear, that is to say, the Annunciation of the Blessed 
Virgin Marjfy the Nativity of St. John Baptist^ the feasts of S!^. [ 163 ] 
MicJiael the Archangel^ and the Nativity ofourLordCfod^ by 
even and equal portions, and also a capon yearly during the 
said term at the feast of the Nativity of our Lord God^ and 
also yielding and paying yearly, and every year ajter the camn 
mencement thereof out of the said premises, the annual or yearly «n,d also the 
high rent, or chief rent due to the heirs and assigns of Martin * "^^ 
Bosistowe gent deceased ; and also yielding and paying 3/. of »<i 3\. for a 
lawful money o( England^ for the best beast, for and in the respective deaths 
name of a heriot, or farliefe; upon and after the several deaths of the testator 
of the said James Cora and Julian Cara^ and upon and afler 
the several respective deaths of them, or either of them, and 
also a harvest-journey yearly in the time of harvest, with a ^,neyy«iriT. 
man, horse and guide, for the carrying of the grain of the 
said John Lanyon his heirs and assigns to his house, upon rea- 
sonable notice given to them, as by the said indenture (among 
other things) more fully appears. And the said John Lanyon 
protesting, says that neither the said James Cara in his life- 
time, nor the said Bobert Came and Julian Cara after the 
death of the said James Cara, nor either of them, performed, 
fulfilled or kept any of the covenants, promises, or agreements 
in the said indenture above specified, on the part of the said 
James Cara to be performed, fulfilled and kept according to 
the form and effect of the said indenture, in fact the said 
John Lanyon says, that after the making of the said inden- 
ture, to wit, on the 1st dav of October in the 19th year of the 
reiim of our said lord the now kinir at Launceston aforesaid Lessee made hU 
ill the county aforesaid, he the said James Cara made hia f^^^^^^ execol 
last will and testament in writing, and constituted and ap- ton, and died, 

Hh 3 
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pointed the said Robert Came and Julian Cara executors of 
his said will, and afterwards, to wit, on the said day and 
year died, after whose death the said Robert and Julian took 
upon themselves the burthen of the execution of the said will ; 
whereupon the said S/. for the said heriot or fiurliefe upon 
the death of the said James Cara became due and payable to 
the said John Lam/on^ according to the form and effect of the 
said covenant, yet the said Robert Came and Julian Cara not 
regardifig the said covenants and agreements in the said in- 
denture by the said James in his life-time, on his part made 
in that behalf, did not pay to the said John Lanyon the said 
sum of 3/. in the said indenture above-mentioned for a heriot 
or farliefe on the death of the said Jamesy which they ought 
to have paid him according to the form and effect of the co- 
venant of the said James in the said indenture above-men- 
tioned ; and so the said John Lanyon says, that the sidd 
Robert and Julian (although oflen required) have not kept 
with the said John Lanyon the covenant of the said James in 
manner and form aforesaid made, but have broken the same» 
and to keep the same with him have altogether refused, and 
still do refuse : wherefore he says that he is injured, and has 
damage to the value of 5/. and thereof he brings suit, &c. 

And now at this day, to wit, on Thursday next after the 
octave of St. Hilary in this same term, until which day the 
said Robert had leave to imparl to the said bill and then to 
answer, &c. before our lord the king at Westminster comes as 
well the said J(An by his attorney aforesaid, as the said 
Robert and Julian by Hugh Gamlyn their attorney, and the 
said Robert and Julian defend the wrong and injury when, 
&c. and say that the said John ought not to have or maintain 
his aforesaid action thereof against them, because they say 
that the declaration aforesaid and the matter in the same 
contained are not sufficient in law for the said John to have 
or maintain his action against them the said Robert and 
Julian^ to which said declaration the said Robert and Julian 
have no necessity, nor are bound by the law of the land in 
any manner to answer. And this they are ready to verify- 
Wherefore for want of a sufficient declaration in this behalf 
the said Robert and Julian pray judgment, and that the said 
John may be barred from having his aforesidd action thereof 
maintained against them, &c. 

And the said John says that he, by any thing by the said 
Robert smd Julian above in pleading alleged, ought not to 
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be barred from having his aforesaid action thereof against the La n yon v. 
said Robert and Julian^ because he says that the declaration CABNE&^ar. 
aforesaid and the matter in the same contained are good and ' 

snflicient in law to compel the said Bcibert and Julian to 
answer the said declaration, which said declaration and the 
matter in the same contained he the said John is ready to 
verify and prove as the court, &c. and because the said 
Robert and Jtdian do not answer the said declaration, nor 
have in any wise hitherto denied the same, he the said John 
prays judgment and his damages on occasion of the said pre- 
mises to be adjudged to him, &c. And because the court of Cu^^^ atioisare 
our lord the king now here is not yet advised what judgment 
to give of and upon the premises, a day is therefore given 
to the parties albresaid before our lord the king at West" 
minster until day next after 

to hear their judgment of and upon the premises, because 
the court of our said lord the king now here is thereof not 
yet, &C. 



[ 165 ] 

Lanyon versus Carne & aP. Executors of Cara. Case 28. 

Hil 19&20Car.II. Regis. Rot. 1534. 

rf^ OVEN ANT by Lanyon plaintiff against Caime and Cara s.C. i Lev. 294. 
^^ executors dlCara defendants, the plaintiff declares that | ^^^^37' 
by an indenture 12th February in the 15th year of the reign 2 Keb. 505. 
of the now king, he demised to the testator certain lands ^f^^, ^Ide 
in the county of ComvcaUj to have and to hold for the term to A. for 99 
of 99 years, if the testator and one Jtdian Cara or either of g^; ©itheV of 
them should so long happen to live, and that the said term, them sbaU so 
should begin upon and after the death of SibUl wife of one Gommen^! after 
William Cara^ or the surrender, forfeiture, or other deter- *• ^f*^ o^c. 
mination of the estate formerly granted to one John Roe; ^ngsi. fors 
yielding and paying therefore yearly during the said term, heriotonthe 
after the commencement thereof^ to the plaintiff, his heirs and of A. and B. 
assigns, the yearly rent of 40s. by quarterly payments, and JJ!?,^^***^^^ 
a capon yearly at the feast of Christmas; and also yield- beriot is of the 
ing and paying yearly for every year after the commencement ^^^^^^^ 
thereof the chief rent due to. the lord of the fee; and also isnotiiayableby 
yielding and paying S/. of lawful money of England for the 5*^*^"*^ 
best beast, for and in the name of a heriot, upon and after 
the several respective deaths of tliem, or either of them ; 

Hh 4 
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Lanton v« and also a journey yearly in harvest-time with a man, horsey 
CARNE&aT, ^^ J guide for the carrying of the grain of the plaintiff to 
' his house on reasonable notice* And the plaintiff in fieict 

says that the testator afterwards, to wit, on the Ist day of 
October in the 19th year of the reign of the now king^ made 
his will, and the defendants his executors, and afterwards 
on the same day died: whereby ^L became due to the 
plaintiff for the said heriot on the death of the testator, and 
the defendants had not paid it, wherefore the plaintiff 
brought this action : upon which declaration the defendant 
demurred in law. And the reason was because it was not 
shewn in the declaration that the term granted to the testa- 
tor was commenced at the time of his death by the death of 
Sibill Caroj or otherwise. And this case was oftentimes ar- 
gued by Pcndett for the defendants, and by Saunders for the 
plaintiff. 

And, after it had depended for four or five terms, now the 
justices in this term delivered their opinions seriatim. And 
Morton puisne justice, and Maynsford and 2 n^s^^n justices 
delivered their opinions for the defendants. And they said 
that the S/. reserved for a heriot was of the same nature 
[ 166 ] with a rent, which is to be paid during the term, and not 
before the commencement of the term, nor after the end 
of it And here this reservation must be construed more 
strongly agwist the reserver ; as in Dyer 377. a. where a 
lessor seised in fee of a reversion, expectant on an estate for 
years, determinable on the death of the lessee for years^ 
demised his reversion to a stranger for life reserving rent, 
lohen the reversion shall happen^ to which demise of the re- 
version the termor for years attorned; and it was resolved 
that the lessor was not entitled to any rent during the 
continuance of the term for years, for, as is there said, 
the reservation shall be intended more strongly against the 
reserver. And to the same intent is the case of 17 Edw. 2. 
Fitz. Executors, 112. And that such heriot is in the 
nature of a rent which shall go with the reversion, they 
cited the case of Randall v. Scory, Cro. Car. 813. 2 Roll 
Abr. 451. (P.) S. C. where it is said that such heriot is 
distrainable. Then if it be ip the nature of rent or ser- 
vice, it is payable only during the term as rent is, and 
not before the commencement of the term as the plaintiff 
here, would have it. And they thought that the intention 
of the parties was, that the heriot should not be paid un* 
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less it happened after the commencement of the term; Laktokv.^ 

lor in the reddendum it is said, "yielding and paying CARNE&aU 

therefore yearly daring the said term, after the commence^ 

merit thereqfy the rent and heriots on the death, &c." which 

words, c^ter the camniencement thereqfy do not relate to the 

rent, for the words, during the term, had 8u£Sciendy 

declared when and for what time the rent should be paid^ 

4md therefore the words, after the commencement thereof^ 

would be vain and idle to limit the rent ; but they have their 

proper operation as to the heriots : and the sense is that the 

heriots should be paid on the deaths of the testator and 

Julian Cora trfier the commencement of the term; and the 

rather because no time is limited when or for what time 

the annual journey is to be performed unless by the words^ 

during the term and after the beginning thereof; and there^ 

fore they thought that the heriot, for which the plaintiff 

has now brought this action, was not due or payable by 

the true intention of the parties, because the testator's death 

was before, the commencement of the term; wherefore 

they concluded for the defendant that the plmntiff should 

be barred. 

Kelynge chief-justice contra ; and he delivered his opinion 
for the plaintiff; and said, that it appeared to him dearly^ 
that the heriot in question was payable on the death of the r -ia^j -% 
testator whensoever it should happen, either before the com- 
mencement, or after the end, of the term. For he said, 
that the words were express, that the heriots should be 
paid on the deaths of the testator and Julian Cara; so 
that whensoever they died the heriots were payable by ex- 
press reservation. And as to the construction that the other 
justices have put, that those heriots were in the nature of 
rent, and so payable only during the term, he said there 
was not any room for such construction, because the words 
are express ; et quoties in verbis nulla est ambiguitaS, Hn nuUa 
exposUio contra verba expressajienda est. And he cited 5 Rep. 
118. Eldricffs case. And he said that the books which 
prove that in some cases a heriot reserved b distrainable 
do not apply to this case ; for it does not appear here that 
the plaintiff has any estate in reversion so that he can 
distrain for the rent reserved, and much less for the heriots ; 
yet none will deny that he may have an action of debt or 
covenant for the rent when it becomes due upon the con- 
tract, and so for the heriots. And he put the case that 
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Laittok «7. if one demise to A. for life, the remainder to B. for life, 
CAKME&aF. ijj^ remainder to C. for life, reserving a heriot on the 
death of each of them, now if B. or C. die in the life- 
time of A., and therefore he who so dies never enjoyed 
the estate, without question the heriot is due on his death, 
and the lessor may have an action of covenant against the 
executors of the party dying. So if a man sdsed of a re- 
version eiqiectant on an estate for life grants an inUresse 
termini to A. for 99 years if he should live so long^ to 
commence after the death of the tenant for life, reserving a 
heriot on the death of A., and he dies in the life-time of 
the tenant for life, the lessor is entided to the heriot reserved 
on the death of A^ though he never enjoyed the estate, 
because it was the express contract between the pardes, 
et modus et canoentio vincunt legem : and so it is here; and al- 
though it seems to be a hard case that the heriot should 
be paid before the commencement of the term, because 
the testator, being the lessee, had not enjoyed the land, 
nor taken, nor indeed could take, any of ^e profits of it 
in his life tim^ yet he said that at the time of the am- 
tract, it was an equal chance whether the lessee would live 
so long as that the term would commence before his death, 
or not. And it was his own act to make such a contract ; 
and perhaps if he would not have assented to such contract, 
the plaintiff, being the lessor, would not have made the lease 
to him ; and because the testator had assented to such con- 
tract, the plaintiff being the lessor, was induced to grant him 
a better bargain, and had taken a le^ fine or consideration 
C 168 ] from him for granting the said estate, or had reserved a less 
rent on the lease; and this being a matter which was fore- 
seen by the testator at the time of making the contract, 
it canncit now be said to be a hard case, for it is no more 
than his own contract. And as to the objection raised by 
the other justices, that the words, after the commencement 
tJiereqfy seem to direct when the heriots should be paid, 
namdy, after the commencement of the term, he said, that 
if those words had been only in the first clause of the red^ 
dendum^ there might be some colour for applying tliem to 
the heriots and all the reservations in general ; but he said 
that the same words are inserted not only in the beginning 
of the reddendum^ but are also inserted in another clause 
in the reddendum for the payment of the chief rent, which, 
he tliought, was a clear demonstration that the parties 



Trin. 22 Car. II. Regis. 



168 



hare inserted those words where they wished to have them Lakyon r. 
inserted, to explain their intention, and have purposely omit- CARN B&al*. 
ted them out of those clauses, where they did not intend 
so to restrain the sense to the words after the commencement 
thereof. And as to the clause of reservation of the jour- 
nies, he said that the law directs when they shall be per- 
formed, namely, for so many years as the term shall endure, 
and no longer; and so the words, cfier Ike commencement 
thereof J are not to be intended in t^e clause of the reservation 
of the joumies, because that dause is sufficiently intelligible 
and certain without them ; but the heriots 'are reserved to 
be paid only at a predse time, which is expressly limited on 
the deaths of the testator and Julian CarOj which are gene- 
ral and indefinite, and not restrained to any certain time. 
And in this clause, the words, after the commencement thereof, 
are omitted, which would have restrained the general words, 
on the death, to a certain and definite term, namely, on the 
deaths happening after the commencement of the term; 
and this was done on purpose by the parties, as he thought, 
that the reservation of the heriots, on the death, should not 
be restrained to the time which should happen after the 
commencem^it of the term ; wherefore he concluded for 
the plaintiff that the action was well brought, and that the 
plaintiff ought to recover. But notwithstanding this opinion, 
it was adjudged for the defendants by the opinion of the other 
three justices. (1) 



(1) See Com. Dig. Rent (B. 9.) 
Copyhold (K. 19.— K. 27.) 2 Lutw. 
1366, 1367* Osborne v. Stun. 

Heriot is defined to be the best beast, 
or other thing, due to the lord on the 
death or alienation of his tenant ; and 
may be due by tenure, which is heriot* 
service, or by custom. And though it 
was anciently holden that heriot-service 
was due only upon the death of a tenant 
in fee, 21 H. 7* 13. a. 15. a. Bro. 
Hariot 5« which perhaps is the case 
when it is due by tenure created before 
the statute quia emptores terrarum : yet 
it seems to be now agreed that it may 
be reserved on a lease for lives, or years 
determinable on lives, if such heriot be 



reserved payable during the term ; as 
where a lease is made for 99 years de- 
terminable on the death of A. B. and 
C reserving a heriot on the death of 
each of them; and it is a heriot-ser- 
vice, because the lease » «ot deter- 
mined, but there is a reversion to which 
the heriot-service may be incident. 
2 Lutw. 1367. Osborne v. Sture. He- 
riot-service may be recovered either 
by seizure or distress ; but if it be a 
heriot reserved upon a lease, or by 
deed since the statute quia emptores 
terrarum payable by tenant in fee, it is 
considered as rent, and can only be re- 
covered like rent, by distress, or action 
of debt or covenant; but cannot be 
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seized* Kcfwever it seems settled, that 
heriot-senrice, when/Mr^ of ^undent 
tenure^ may be seized any where, either 
in or out of the manor ; Plow. 96. a. 
Woodland v. Mantel. Moor, 540. Odi- 
ham V. Smith. Cro. Eliz. 589. S. C. 
Bro. Hariot. i. 2 Lutw. 1S67. Os- 
borne V. Sture. Fitz. Hariot. 5. 1 Salk. 
S56. Austin v. Bennet. 1 Show. 81. 
Parker v. Gage. 8 Bac* Abr. 52. 
Willes's Rep. 192. Edwards y. Mosdey. 
Cro. Car. 260. Major v. Brandvx>od, 
for the property of the beast vests in 
the lord immediately on the death of 
the tenant, and therefore he may seize 
it any where just as he may his own 
property. Plow. 96. a. Woodland v. 
Mantel. Bro. Hariot. 2. And for this 
reason it is holden that the lord may 
seize a heriot in the hands of the ven- 
dee, unless the sale was in market overt. 
Kit. 1S4. b. But no other but the 
tenant's own beast can be seized. Cro. 
. Car. 260. Major v. Brandtvood. Dy. 
199. b. pi. 57. Ow. 146. S. P. per An- 
derson. S<n¥here, on a lease for three 
lives, or 99 years determinable on three 
lives, there is reserved for an heriot 
upon the death of each life, his or their 
best beasty and the lease is assigned^ and 
then one of the lives dies, the beast of 
the assignee cannot be seized^ though 
the lessor may distrain upon the land 
for the best beast of the deceased 
tenant. 2 Roll. Abr. 451. (P.) 2Lutw. 
1369. and the lord or lessor may distrain 
for a heriot any man's cattle that are 
upon the land without the lord or lessor's 
default, and retain them until the heriot 
is paid : or now by statute 2 W. & M. 
c. $. sell them, if not replevied, Cro. 
Car. 260. Bro. Hariot. 6. S Mod. 231. 
Osborne v. Steward. And therefore he 
cannot distrain for the heriot-service 
out of the manor, or lands demised. 
i Salk. 356. Austin v. Bennet. 2 Inst. 
132. And if the tenant brings replevin, 



the lord or lessor may now avow gene^ 
rally under the statute 11 Geo. 2. c.l9» 
s. S2. And it appears by this case that 
an action of debt, or of covenant lies ta 
recover a heriot reserved upon a lease. 

With respect to a heriot due by the 
custom of a manor, it may be payable on 
the death of every tenant, of an estate 
of inheritance, or for life or years; 
21 H.7. IS & 15 KeUw. 80. Bro. 
Hariot. 5. Kit. 138. ; or at wiU, 2 Buls. 
196. Hix y. Gardiner; or upon the 
surrender or alienation of the tenant. 
3 H. 6. 45. b. Bro. Hariot. 8. Cus- 
tomes 2. Kit. 134. b. So by custom, 
so much money may be due, or the 
best chattel, loco heriotti, and not a 
beast Kit. 103. a. And as the pro- 
perty of it vests immediately in the lord 
on the death of the tenant, or on an 
alienation by him, the lord may seize it 
in any place, though he cannot distrain 
for it. Keilw. 82. a. 84. b. 167- a. Bro. 
Hariot. 2. 6, 7. 1 Show. 81. Parker v. 
Gage. 1 Salk. 356. Austin v. Bennei, 
of course he cannot seize the beast of 
another. Cro. Car. 260. Major v. 
Brandwood. 

But a seizure for heriot-custom is not 
within the statute 11 Geo. 2. c.l9. s.22. 
2 Wils. 28. Lloyd v. Winton ; therefore 
in replevin, as well as in trespass, if the 
defendant avows or justifies for heriot- 
custom, he ought to allege the seisin of 
himself, and the tenant, the custom for 
a heriot, the death of the tenant, and 
seizure of the heriot, Co. Ent. 613. a. 
2 Lutw. 1309, 1310. Baldwyn v. 
Nooks. 

And it is not sufficient to allege a 
custom to take the best beast, without 
saying, ybr a heriot, or in the name of a 
heriot, Dyer, 199. b.; see 1 Bos. & Pull. 
282. Parkin v. Radcliffe. And if the 
heriot be eloigned so that the lord can- 
not seize, he may bring trover or de- 
tinue against him who detains it. Bro. 
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Hariot 6, 9. See further on the sub- 2d edit, 
ject of heriots. Gilb. Distr. 8—11. 52. [a] 



3 Bac. Abr. 48. 50, 51, 



[a] If a tenant holding of his lord by 
a heriot, alien parcel of the land to an- 
other, each of diem is chargeable to the 
lord with a heriot, for it is entire ; and 
if the tenant purchase the land again, 
yet if the lord were seised of the heriot 
by another man, he shall have of him, 
the tenant, fwr each portion^ a heriot. 
Fitz. Ab. tit. Heriot, pi. 1. Com. Dig. 
Copyhold, K. 21. 23. Accordingly it 
has been holden, that devisees of a 
copyhold, holding as tenants in com« 



mon, have several estates to which they 
must be severally admitted, and for 
which several services are due to the 
lord, and several heriots on the death of 
each tenant ; and the multiplication of 
heriots, &c. still continues, notwith* 
standing the reunion of the same land 
in one person, for that person shall hold 
the land in respect of the lord and the 
steward, for the purposes of fines, &c. 
as two tenements, and not as one. 6 East, 
475. Attree v. SaOt. 



THE END OF THE FIRST PART OF THE SECOND VOLUME. 
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